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HON. MICHAEL G. YOUNG  
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LEACHCO, INC.’S OPPOSITION TO 

THE COMMISSION’S MOTION TO AMPLIFY DIRECT EXPERT TESTIMONY 

The Court should deny the Commission’s eve-of-trial request to expand the di-

rect testimony of its proffered experts Celestine Kish and Erin Mannen. As the Com-

mission concedes, under its rules, the direct testimony of an expert witness “shall be 

in writing” and “shall constitute the [witness’s] testimony,” 16 C.F.R. 1025.44(b), and 

the Commission has submitted the written reports of its proffered experts. The Com-

mission’s belated request for a second bite at the apple is therefore improper, and it 

would prejudice Leachco, which cannot properly prepare for cross-examination based 

on new and unknown testimony.  

The Commission’s request amounts to a classic bait-and-switch: Throughout 

this case, the Commission opposed any modifications to its expert-witness rules. For 

example, during scheduling discussions last fall, Leachco sought to include expert-

witness depositions. The Commission’s counsel refused, “as there is no provision for 

deposing expert witnesses under the [Commission’s] Rules of Practice.” See Ex. A, 

Sept. 12, 2022 B. Ruff Email. Similarly, because the Commission has the burden of 

proof, Leachco proposed that the Commission serve its expert materials first so that 

Leachco could prepare a rebuttal report. Again, the Commission refused to consider 
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any alteration from its rules: “[W]e cannot agree …. [T]he Rules of Practice do not 

contemplate Complaint Counsel’s expert materials being produced before Respond-

ent’s.” See Ex. A, Sept. 13, 2022 B. Ruff Email.  

The Commission again demanded strict adherence to its expert-witness rules 

even when Leachco proposed to conduct a fact deposition of Ms. Kish. During a hear-

ing on that matter, the Commission’s counsel stated that it wanted to prevent Leach-

co from delving into expert-related topics because of “the restrictions on expert dis-

covery under the [Commission’s] rules.” See Ex. B, Mar. 10, 2023 Tr. 6:20–21.  

At the same hearing, the Court too noted the Commission’s rules on expert 

witnesses. In response to a question from the Court about expert depositions, Leach-

co’s counsel noted that the rules generally don’t provide for expert depositions but 

asked if the Court would allow them. Ex. B, Mar. 10, 2023 Tr. 30:7–19. See 16 C.F.R. 

1025.31(c)(4)(i)(B) (permitting Presiding Officer to “order further discovery” of ex-

perts “upon a showing of substantial cause”). The Court explained the extraordinarily 

high showing that would be needed:  

 

 

 See id. 30:20–31:5.  

Accordingly, from the very beginning of the case, the Commission repeatedly 

and consistently demanded strict adherence to its expert-witness rules and refused 

to consider any changes. It should not be allowed to change these rules now. 
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Nor is there good cause to. The Commission claims that expert “amplification” 

would be relevant, helpful, and not prejudicial. CPSC Mtn. 2, 3. But relevance and 

helpfulness are baseline expert-testimony requirements. See Fed. R. Evid. 702; 

Leachco’s Daubert Mtn at 3–4. They do not form the basis of a “good cause” exception 

to rules that have applied to both parties throughout the litigation.  

And the Commission’s proposed “amplification” would obviously prejudice 

Leachco. Because of the Commission’s rules, Leachco has prepared to cross-examine 

Dr. Mannen and Ms. Kish based on their written testimony. 16 C.F.R. 1025.31(c), 

1025.44(b). Leachco has not prepared—and cannot prepare—for brand-new expert 

testimony from these witnesses.  

Further, the Commission’s sudden reliance (Mtn. at 3) on federal cases dis-

cussing federal rules is misplaced. Of course, the procedure would be different in fed-

eral court. There, parties prepare for expert trial testimony based on rules that 

(1) preclude the admission of written reports as hearsay and (2) provide for expert 

depositions. But, again, Complaint Counsel decided to rely solely on its experts’ writ-

ten submissions and refused to consider expert depositions because “the rules for ex-

pert discovery in this proceeding are different than those in the Federal Rules.” Ex. A, 

Sept. 12, 2022 B. Ruff Email.  

Finally, because the Commission should not be permitted to add direct expert 

testimony at the hearing, the Court should also preclude the Commission from using 

proposed “demonstrative” exhibits created by Dr. Mannen, apparently for the re-

quested additional direct testimony. See CPSC Exhibit List, CCX-44–CCX-56. 
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*   *   * 
This Court repeatedly reminded the parties that the hearing is not a game of 

surprise. The Commission should not be allowed to insist upon strict adherence to its 

expert-witness rules during discovery only to change those rules at the last minute. 

Such a change would prejudice Leachco—which has prepared for trial according to 

the Commission’s rules and its consistent expert-witness representations. The Court 

should deny the Commission’s Motion to Amplify Direct Expert Testimony.  
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Submitted for in camera review. 




