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UNITED STATES OF AMERICA 
CONSUMER PRODUCT SAFETY COMMISSION 

Jn the Matter of ) 
) DOCKET NUMBERS: 

MAXFIELD AND OBERTON ) 
HOLDINGS, LLC) CPSC Docket No. 12-1 

) 
AND ) CPSC Docket No. 12-2 

) 
ZEN MAGNETS, LLC ) 

) Hon. Parlen L. McKenna 
Respondents. ) 

NOTICE OF REQUEST FOR CONSOLIDATION OF CPSC DOCKET 
NUMBERS 12-1 AND 12-2 BY AGENCY AND ORDER FOR RESPONDENT ZEN 

MAGNETS' RESPONSE 

The United States Consumer Product Safety Commission (CPSC) moved to 

consolidate CPSC Docket Numbers 12-1 and 12-2 on September 20, 2012. (See Attached 

Motion). CPSC requests the cases be conso.lidated pursuant to 16 C.F.R. § 1025.19 

because the above named proceedings involve similar issues. CPSC Docket Number 12-

1 involves "high-powered, small rare earth magnets" that are distributed under the brand 

names Buckyballs® and Buckycubes®. CPSC Docket Number 12-2 involves "high-

powered, small rare earth magnets." 

Since the above named CPSC cases are assigned to two different administrative 

law judges, the Acting Chief Administrative Law Judge will render the decision whether 

the cases will be consolidated. In accordance with 16 C.F.R. § 1025.23(c), a party has 

ten (10) days after service of a motion to respond. However, the Motion to Consolidate 

was only served on the respondent in CPSC Docket Number 12-1 (Maxfield and Oberton 

Holdings, LLC). Therefore, the undersigned is attaching the Motion to Consolidate to 



this Notice and providing Respondent Zen Magnets, LLC (CSPC Docket Number 12-2) 

with a copy of the Motion. Respondent Zen Magnets, LLC must respond to the Motion 

to Consolidate within ten (10) days of service of this Notice in accordance with the 

regulations. Respondent Maxfield and Oberton Holdings, LL~ filed their response to the. 

Motion to Consolidate on s·eptember 28; 2012. 

SO ORDERED. 

Hon. Parten L. McKenna 
Acting Chief Administrative Law Judge 
United States Coast Guard 

Done and Dated: October 5, 2012 at 
Alameda, California 



ALJ ATTACHMENT: 

AGENCY'S MOTION TO 
CONSOLIDATE 



UNITED STATES OF AMERICA 
CONSUMER PRODUCT SAFETY COMMISSION 

) 
In the Matt~r of ) 

) 
MAXFIELD AND OBERTON HOLDINGS, LLC ) 

) 
) CPSC DOCKET NO. 12-1 
) 
) 

Respondent. . ) 

COMPLAINT COUNSEL'S MOTION TO CONSOLIDATE PROCEEDINGS 

Complaint Counsef for the U.S. Consumer Product Safety Commission ("CPSC") has 

in~tiated adjudi~ative proceedings against Maxfield and Oberton Holdings, LLC ("M&O'') 

(CPSC Docket No. 12-l) and Zen Magnets, LLC ("Zen") (CPSC Docket No. 12:-2) requesting 

that the CPSC detennine that high-powered, small rare earth magnets (the "Subj~t Products") 

imported and distributed by M&O and Zen: present a substantial product hazard as defined in 

sectionJS(a)(2) of the Consumer Product Safety Act, 15 U.S.C, § 2064(a)(2). 

Complaint Counsel moves to consolidate. Docket 12-1 and Docket 12-2 and have the 

matters heard before trus·Court pursuant to Commission Regulations at 16 C.F.R. Part 1025.19 

because the proceedings "involve similar issues" that can be resolved more consistently and 

efficiently in consolidated proceedings than in separate proceedings. The facts and rationale 

supporting consolidation are set forth in the attached Memorandum of Points and Authorities in 

Support of Complaint Counsel's Motion to Consolidate Proceedings. 

Wherefore, Complaint Counsel requests that the Presiding Officer gr~t this motion and 

consolidate these two administrative matters. 



Respectfully submitted, 

Assistant General Counsel 
Division of Compliance 
Office of the General Counsel 
U.S. Consumer Product Safety Commission 
Bethesda, MD 20814 
Tel: (301) 504~7809 

Jennifer Argabright, Trial Attorney 
Seth Popkin, Trial Attorney 
Leah Wade, Trial Attorney 

Complaint Counsel 
Division ofCompli1:lllce 
Office of the General Counsel 
U.S. Consumer Product Safety Commission 
Bethesda, MD 20814 

2 



UNITED STATES OF AMERICA 
CONSUMER PRODUCT SAFETY COMMISSION 

) 
In the Matter of ) 

) 
MAXFIELD AND OBERTON HOLDINGS, LLC ) 

) 
) CPSC DOCKET NO. 12-1 
) 
) 

Respondent. ) 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
COMPLAINT COUNSEL•S MOTION TO CONSOLIDATE PROCEEDINGS 

On July 2S, ·2012, Complaint Counsel for the U.S. Consumer Product Safety Commission 

("CPSC") initiated this adjudicative proceeding against Maxfield and Oberton Holdings, LLC 

("M&O" or "Respondent") and requested that the Commission determine that high-powered, 

small rare earth magnets imported and distributed by Respondent under the brand names 

Buckyballs® and Buckycubes® ("M&O Products'') contain a defect that presents a substantial 

product hazard under section ·1s(a)(2) of the Conswner Product Safety Act, 15 U.S.C. § 

.2064(a)(2). Complaint Counsel further requested that the Commission order, among other 

remedies, that M&O cease importation and distribution of the Subject Products and'offer 

consumers a refund. 

On August 6, 2012, Complaint Counsel filed an administrative complaint against ~n 

Magnets, LLC ("Zen") and requested that the Commission determine that high-powered, small 

rare earth magnets imported and distributed by Respondent'under the brand name Zen Magnets· 

Rare Earth Magnetic Balls (''Zen Magnets" or "Zen Products") contain a defect that presents a 

substantial product hazard under section 15(a)(2) of the Consumer Product Safety Act. See 



CPSC Docket No. 12-2 .. Commi~ion Regulations at 16 C.F.R. Part 1025 govern both 

proceedings.See 16 C.F.R. § 1025.1. Buckybalts, Buckycubes and Zen Magnefs are referred to 

herein as the ••subject Products". 

On September 18, 2012, Complaint Counsel filed an Amended Complaint in the instant 

matter, which included the original count alleging a violation of 15 U.S.C. §2064(a)(2), an~ 

added a second count alleging that the Subject Products fail to comply with ASTM 963-08 and 

ASTM 963-11 (the "Toy Standard") in violation ofl5 U.S.C. §2064(a)(l). On September 20, 

2012, Complaint Counsel tiled an Amended Gomplaint against Zen Magnets, LLC. In the Zen 

Magnets Amended Complaint, Complaint Counsel included the original count alleging a 

violation of 1 S U.S.C. § 2064(a)(2),.and added a second count alleging that the rare earth 

products sold by Zen Magnets fail to comply with the Toy Standard and thus violate 15 U.S.C. 

§2064(a)(l). 

Commission Regulations at 16 C.F.R. § l 025.19 provide that, "two or more matters 

which have been scheduled for adjudicative proceedings and which involve similar issues may 

be consolidated for the purposes of hearing or Commission review." The Regulations further 

p~vide that "the proceedings may~ consolidatedto such extent and upon such terms.as may be 

proper." 16 C.F.R. § 1025.19. See also Preamble to 16 C.F.R. Part 1025, 45 Fed. Reg. 29206, 

29207 (May 1, 1980) (attached as Exhibit.A) ("The granting of broad discretion to the Presiding 

Officer can be seen throughout the provisions of these rules;").1 The Regulations thus provide 

1 Although not controlling, federal case law also gives this Court broad discretion to consolidate the proceedings. 
~•• Thomas Inv. Partners, Ltd. v. United States, 444 Fed. Appx. 190, 193 (9th Cir.·2011) ("The court appropriately 
determined that 'the saving of time and effort consolidation would produce' outweighed •any inconvenience, delay, 
or expense that it would cause.' [internal citations omitted])." Although this proceeding is governed by Commission 
Regulations and not the Federal Rules of Civil Procedure ("FRCPj, "the Commission expects that interpretations of 
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that proceedings involving similar issues, but also some party-specific issues, may be 

consolidated. 

The cases against M&O and Zen contain multiple similar issues. making consolidation 

appropriate. Both the M&O Products and the Zen Products consist of aggregated masses of 

small, high~powered rare earth magnets that cancause serious injury if ingested. The Subject 

Products share, at a minimum, the following similarities: (I) th~y are nearly identical in terms of 

physical size, appearance, magnetic properties, and metallic composition; (2) they exhibit nearly 

identical behavior when manipulated; (3) they have the potential to cause severe intestinal 

injuries if ingested; ( 4) children are li~ely to interact with both Subject Products in a way that 

puts the children at risk to ingestthe magnets; and (5) the hazard. presented from swalloYJing the 

•Subject Products is a hidden hazard because parents and caregivers often cannot detehnine that 

the magnets have been swallowed until intestinal injury has already occurred. Because similar 

issues are presented in both the M&O and Zen cases, many of the issues to be litigated in this 

proceeding will apply equally to M&O and Zen. 

Moreover, Complaint Counsel anticipates that some of its expert witnesses will be used 

in both proceedings and wilJ provide testimony on points common to both matters. Counsel for 

Respondents M&O and Zen will likely seek to depose the same fact witnesses at the agency, 

augmenting the rationale for consolidation. Consolidation will allow for the most efficient 

conduct of discovery and, if necessary, streamlining of hearings and, ultimately, trial 

proceedings. 

these Rules by tile Presiding Officer will be guided by principles stated and developed in case law interpreting the 
Federal Rules ofCivil Procedure." See Preamble to 16 C.F.R. Part 1025, 45 Fed. Reg. 29206; 29207 (May I, 1980). 
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Consolidation would also avoid duplication o~ effort and would expedite the·resolution of 

both administrative proceedings. Consolidation would minimize the possibility of inconsistent 

adjudications of common factual and legal issues, limit expenditures associated with litigating 

the matters in two separate forums, and lower expenditure of time and resources for the parties, 

witnesses, and the Court.2 Consolidation of the matters would be beneficial to both M&O and 

Zen, and Complaint Counsel submits that neither Respondent would suffer prejudice through 

consolidation of the proceedings.3 

Commission regulations give the Court broad latitude to order consolidation at any time 

during the proceedings and to detennine which issues should be considered jointly. See l 6 

C.F.R. § l 025.19 ("the proceedings may be consolidated to such extent and upon such terms as 

• may be proper.").4 Compl~int Counsel requests at this juncture that the court order both matters 

be consolidated before this court, and requests that further matters be consolidated as the parties 

may request and as the court deems appropriate. Consolidation of these matters before this court 

would provide a more and efficient and economical forum for resolution of two administrative 

1 Under the stand~d set forth in Arnoldv. Eastern Airlines, tnc., 681 F.2d I 86, 193 (4th Cir. 1982), this case is an 
excellent candidate for consolidation: 

The critical question for the district court in the final analysis was whether the specific risks of 
prejudice and possible c~nfuslcin were overborne by the risk of inconsistent adjudications of 
common factual and legal issues, the burden on parties, witnesses and available judicial resources 
posed by multiple lawsuits, the length of time required to conclude multiple suits as against a 
single one, and the relative expense to all concerned of the. single-trial, multiple-trial alternatives. 

3 Complaint Counsel is aware that Commission Regulations at 16 C.F.R. § 1025.23(c) provide opposing counsel ten 
days to oppose this Motion, and is amenable to allowing Respondents• counsel the full ten days to file any 
opposition if they so request. However, this Court may grant consolidation even if Respondents oppose. _See, e.g., 
Gonzalez-Qullu v. Cooperatlva De Ahorro Y Credito De tsabela, 250 F .R.D. 91, 93 (D.P.R. 2007) ("the fact that 
one or all of the parties object, or that the issue of consolidation is raised by the court sua sponte, is not disposltive. 
The important question is whether the cases involve a common question of law or fact."). 

4 See afso FRCP 42(a)(l)(allowing for the consolidation of"any or all matters at Issue in the actions"); Simon v. 
Philip Morris, Inc., 200 F.R.D. 21, 27 (E.D.N.Y. 2001) (a court may order a separate trial of any claim, cross-claim, 
counte-rclaim,or third-party claim, or of any separate issue in those claims Ina class action proceeding). 
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matters and would avoid having two courts in separate jurisdictions resolve the same issues in 

duplicative proceedings. 

Complaint Counsel hereby moves to consolidate the Zen proceeding (CPSC Docket 12-2) 

with the instant proceeding pursuant to § 16 C.F .R. § 1025.19 and have the matters heard by this 

court. Complaint Counsel respectfully requests that the Court consider this motion at the 

prehearingconference scheduled to be held on September 25, 2012. See 16 C.F.R. §1025.21 ("at 

the prehearing conference any or all of the following shall be considered: ... motions for 

consolidation of proceedings"). 

Resp_ectfullysubmitted, 

~~•.Mary B. Murphy 
Assistant Genera.I Counsel 
Division of Compliance 
Office of the General Counsel 
U.S.Consumer Product Safety Commission 
Bethesda, MD 20814 
·Tel: (301) S04-7899 

Jennifer Argabright, Trial Attorney 
•Seth Popkin, Trial Attorney 
Leah V{ade, Trial Attorney 

Complaint Counsel 
Division of Compliance 
Office of the General Counsel 
U.S.Conswner Product Safety Commission 
Bethesda, MD 208 l 4 
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EXHIBIT A · · 

PREAMBLE TO 16 C~F.R. PART 1025 
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CONSUll!RPRODUCTSAFETY 
COMMISSION 

1f CFR Pert 1025 

Aul11 at Praoucero, AdJudlcatlve 
Proeudlngl 
AOSNCY: Contumer Product S1rety 
Comml11lon. 
ACTION!Pinal rules. 

SUMMARY:In this doeument, the 
Consumer Product Sarety Commission 
sets forth ll1 final Rulea or Practice for 
Adludlcatlva Procoadlnst, which llhall 
11overn lhe procedur.e In adfudlcatlve 
proceedlnA• arlalnt under the Consumer 
Product Safely Act, the Flammable 
Fabrics Act, and In such other 
pr11ceedinp u the Commi11iun rnay 
d.asl3nate. 
lf'FICTIVE DATIi May1, 1900, 
FOR,ulffHIR lffl'OIIMATIONACT:CONT 
Wln1ton M.H■ ythe, Dlrec1orate for 
Compliance and Enrorcement. Consumer 
rroduct Safely Commission, 
W1111_hington.O.C.20%07, Telvphone No. 
(301)492-&633. • 
SUltPLIMINTAIIY On July INFORMATION: 
;:3.197-4the Consumer Product Safety 
Commission published In the Federal 
Rui:ister {39Fa28643)proposed and 
.interim rules ·of practice for adjudicative 
proceedinas and received commenls on 
1h01 proposal. Thereafter. on Juntt 21, 
19:"7 tl:1! Commission published In the 
Federal ReJister(42 FR 31431) a rl\·ised 
,rt or proposed and Interim rules or 
p:.i.cllce for 1dludlcatlve proceedlna,. 18 
CFR Part 1025. The re..-leionsIn Jbe 
sr1:and proposal were made in lisht of 
l!ie co:nments received on the first 
p,ar•n.>l, as well as the experience • 
83:nl'd by the Co:nmission ,tarf In tr)•lng 
t:11.sL'sp1,rsuant lo the lnlllally published 
rules. The proposal of June 21, 1977 
in~i1ed public commenl by luly Z1, 1977, 
Tho comment period was extended until 
August 22, 11177 ,1 the request of several 
i.nteresled persons who were unable to 
prrpare comments by July 21 (42 FR • 
20089, A•1~u1t 2, \977}. 

A basic intent of the·commi111ion in 
the de,·elopmenl of these final Rulu of 
Praclica h11 baen lo promulgate a eingle 
eel of procedural rul11 which can 
a~commodate both timple matters and 
complex matters in adjudication. Thr 
CommiKion believes this obfectl\•e hij$ 
bP,n accomplfahed tn these Rul11. fur 
tl:is ruson. the Commis,ion hu 
conrJuded that fl will be u.nnecessary; 
and confu,ing. to ha\'e ,eparale rult>S10 
govrrn procedures In adjudications tu 
usen cMI penaltiea. Therefore. the 
Commi11lon is simultaneously revoldns 
its tnlerlm Rulea of Practice for 

Expedited Ptocaedlq1 (''Bxpedlted 
Rule1"J (16 CFRPart 1028) and 
wllbdrawlns Iha proposed rule (45 PR 
27923. April ZI, 1980). 

Al dl1cu11ed In the notice revokinl 
the Bxpedlled Rt.Ilea. the three puhl!c 
commen11 on 16 en Part 10%8■ ta tad 
that. among other thlnp, procedural 
right• (e,a.,dktcovery} would be llmlled 
In expedJled proceedings for the 
1ase11mentof civil penallles. Since the 
Commlulon la tevoklns tht·Expadlted 
Rule, and will conduct all 
admtnlstradve proceedings for the 
taaeHmenlof clvll penalllH under 
these final Ruin of Practice, the • 
concerns txptesaedby the public 
comment• heve been rendered moot. 
Thu,. the nnal Rul111of Practbl, which 
are patterned on the Federal Rule• of 
Procedure. will beused in all • 
admlnlstralive matlera, lnclodin11 civil 
penalty HHtament heuinga, except in 
those 1n11ance1 where1he matter of a 
cMI penalty la preaented to a United 
Stales Dtslrlcl Court In conjuncllon with 
an acllon by Iha Commiasion for· 
inlunc live or other appropriate relief. 
When the Commlaalon proceeds a11aln1t 
a per1on for Injunctive or other 
appropriate relier In a Unlled Slates 
Oiatrlct Court, the Commlstlon may, If it 
10 chooaes, combine Iha a11e11menl of a 
ci,·il penally with the lnlunctlve 
application Into ■ 1in1le case to be 
heard by the Court. However, the 
Commiasion retains the right to Institute 
■n ad111inl1tr1tlveproceedingfor lhe 
assessmenl or a civil penally separate 
and dlallnct from any court action ror an 
lnluncllon a3ilinst the same party. In 
either instance every affiicted party will 
be 1fforded the full pan.oply of 
procedural due proceu right, as 
/!U&ran1eed by the Constitution. 

Dltcuulon of Major Comments 

/d,-nlif,catirm o_t Commettts 
In response to the Commission's 

proposal of June 21, 19" comments 
were received from msnu(acturer,, 
directly anl:I throu1h trade asaodatlona. 
an ailsoclallon of retailen anJ a law 
1u;hool,afffli1Jledpublic Interest 
organliallon. 

ln add;tlon lo the public commenl1 on 
the proposed ruin, a number of 
auueslions were made by members or 
the Comminion atarr, based upon their 
lndMdual experiences In using the 
propoted rules In the course or 
adminislretive hearin11, •• 

As the "Section-By,Secllon Analy1is 
of Comments" will show, the 
Commiuion has ,accepted some 
11188Hllons contained In the comments, 
thereby either amendln1 or deleting 

portion, of the propo1edrul11, and haa 
reJ1eted otheu. . 

Commiulon Ob/active• In Development 
of Rules 

Tha Comml11lon ha ■ been9ulded by 
certain overall obJecllvea In drafting 
rul11 which are to aovam mallar■ In 
adJuc:Ucallon. The primary objective l1 to. 
acldeve a tu1t, 1peedy and lnaxpenlive 
determination baaed upon the evidence, • 
wllh a unlfonnlty of tr.atment In 111 
adfudlcelton1. 0p1Me11 l1 another 
objective. P,:om 111 lnoaptloa In 1973. the 
Comml11lon ha• conducted 111 .. 
regulatory acllvlllea In full public view 
and haa encouraged, to the maximum 
exlend. meanlnaful public participation 
In Ila regulatory efforts. Thete final 
Rulu renect the Comml11lon'1 openness 
policy by requlrln, 1h11mattcn In 
litigalfon be trana.acled In 1111lone 
whlcb are open lo the public to the 
fullest extent poaaJble, 

To encourage meaningful publlc 
participation In the adjudicallve 
procl!ss, the Commlaslon has provided 
In these Rules for• per,on lo appear as 
a "participant." A r, .. r\lclpant ,hall hove 
the privilege or parttclpaling In the 
proceedlnas lo the ex.tP.nt of makina a 
written or oral statement of position. 
and may file propoted rmdings of fact 
and conclusions or law, at well ai a post 
hearlna brief, with the Presldin, Ofricl!r. 
See 1102s.11(b). A pertlclpant'e 
atatemenb ahall be considered but not 
accorded the status of probative • 
evidence. A participant may also 
pa_rllclpnte In any appeal of a m11tter by 
complying with II 102UW4. In . 
ex.chanae for lhe-llmlted parllclpatlon 
lust described. lhoaa provisions relieve 
parllr:lpanls from the neceHIIY or 
complyins with the more atrln,ent legal 
requirements which are Imposed on 
parllea with full litigating rights. 
Additionally. tr a member of the public, • 
w'ho Is not a named party lo the 
proceeding,. dealr11 lo participate In the 
adjudication wllh the full ranaaof 
litisallnll ri&ht1 of any olher party, one 
can be an '"Intervenor" If lhe 
r11qulrement1 for Intervenor 1ta1u1 ael 
forth In I 1025.17 are met. 

Another major obJecllva of the 
Commlsalon ln the development of theae: 
rules h.JI been to Insure that all mettera 
in adjudication move forwardIn a 
timely manner because orthe safety 
luuea Involved In the Comml11lon•• 
enforcement actlon1. Thul, while 
alfordlng adequateprotection lo tha 
Conslllutional due proceu riahts of 
every affected parly, the ~omml11lon 
has impo1ed certain time restrictions 
within theae Rulea. For examplo. all 
discovery must be completed wlthln_lSO 
day• after l11u~nce-or a complaint, 
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• 11111111 otherwise ordered by the 
Pre1ldla9 Officer in exceptional 
clrcum1tances. See I 1025.31(g),

Thete'rules have been dea1&ned to 
accommodate both the almpleat and the 
mo,t complex types of cases. 11ie 
nhl.cle for achieving 1uch flexibility 
Withina 11na[e sat of adjudicative rule ■ 
II to place broad discretion In the 
Presldlq.Offlcer who heart a matter In 
conlroveray. 11sitpanting of broad• 
dllcrellon to the Prestdina Offlc:er can 
be uen throug}iout tha provl1lon1 of 
tbe ■e nalea. .. Except as otherwise provided. lh11e 
Rule ■ have been patterned on the 
Federal Rule■ of Civil Procedura, 
Therafore, legal pracUllonera who are 
famlllar with the United State ■ court 
1y1llmwillalready be familiar with 
moil, Ir not all. procedural l'!lqulrementa 
of the Commlaalon. Additionally, the 
Federal Rules of Evidence are 
applicable to proceedlnp befan the • 
C11mml1slon,except a■ they may be 
relaxed by the Presiding Officer if·tha 
nde of fu■lfce wmbe better ""ed la 
aa dams, See ! 1025.43{a).

The major overall objective of the 
Commflllon In developlna the11 Rules 
hn■ been to enalirll that matten. In 
adjudication be curried out In 
furtherance of the Commission'• 
Consrnslon•l mandate "to protect the 
public agnln,t unren,onable rlskv or 
lnJll!'Yauocluted with consurur • • 
products." 15 lJ,S.C, 205t(bJ(l), The 
Comml11lon bu!ie\·es that lh11e fln11I 
Rule ■ of PracUca for Adjudicative • 
Proceeding,achluve the Com111l1:1lon'1 
obJectlves for matters in adn1lnl1traUve 
litigation. 

&ctlan-by&ction AnolJ!.ses0 1 
CommentB 

Slgnlllcant changes have been made 
throuahout thete Rules as a reaalt or 
public comments, staff 
recommendatlon1, and/or upon the 
Commluion•• own Initiative. Tha 
principal Issues raised by the comment• 
and the Commission's conclu1ion1 are 
a1 follows: 

1, Sa,·licn 102!1.3/e}.Two com_ll)ent• 
1ug11tad that the definition or the term 
"motion" be amended to make -clear that 
only those persona with ait lntere~t in 
Iha subfecl of the moUon would be 
antltlad to re1pond to it. Section 
1025.3(1)lbnlt■ ro1pon1ea to m11t1ona to 
part111In a proceeding. Section tOU.3(f) 
deftneathe tarm "party'' to mean any 

proceedJng• of theperson aeeldna to 
Intervene, SecUon 1025.17(11) provtdea 
that once granted Intervenor statue, 11ich 
Intervenor ahall-heve the full ranseof 
litigating right, afforded to any other 
perly. Since I 10Zll.3(e) already lbnita 
respoMes to parties to the proceedinga, 
the Co111111lalliou.•• view 11 that Iba 
commenter■ objective haa already been 
echlevDd and no further cl■riflcallon 
within I 10ZU(a) I ■ nace11■17. 

z.Seat/an 1tlZ6.3(iJ. On■ comment 
requested that the term "Praaldlng 
Officer" be redefined to Include only a 
member or the Commlaalon or an 
admln!ttratlve law Judge. The . 
Com.minion hat declded to revise the 
dertn.ltlon or the term ''Preilding orncer" 
to exclude Commlnlonan, Without this 
change a Commfssloner could reviewon 
appeal the determlna.tlona ha/aha .made 
durlna the hearing and the Initial 
declslon·he/1he prepared. 

The CoPunbalon ha• dadded It fa 
battu to exclude a member of the 
Commlaslon from aenlu.9a1 a Prnldlna 
Officer than to exclude tho 
Commlasloner who ■ erves •• a Presldlns 
Officer from parllclpatlna a■ a.member 
of the Commission In an appeal. If a 
Commlsalonerpreside ■ al an 
adjudication, prepare ■ the Initial 
decision and ls excluded from the 
appellate procest, the olher 
Commlsaloners might nonethel1111 be 
lnll.uenced by the fact that a fellow • 
Commiaaioner rendered the dectalon, In 
addition. there may be the public 
pll'ceptton that that may happen. Also, 
by excluding Iha Comml11i01111r that 
presided, the poHlblllty of a tla • 
C0111mle&lonvote 11 greatly enhanced. 
To avoid thne dlfflculUe1tie daflnlUon
has been chlffl88d to exclude members 
ofthe Conunlplon. 

3.SectioM .102$.11(a} ond (b). 
Although no public comment addr1,a1ad 
these provision. which concom the 
comruencsmenl of proceed!ng1, t!la 
Commission baa amended lhe language 
In the•e secUoil!l to provide that 
adjudicative proceeding• will be 
commenced, after ths Com.m.lnlon hRs 
determined that aprima facie case bu 

. been establlahad. by the lsauance of a 
complaint bearing Iha 1lsnat11ra orthe 
Individual delegated re ■ ponalbility lo 
alsn Iha Complaint by the Colllfflktion. 
As propoud, II 1025.11 (a) and [b) 
provided that a complaint m11.&t be . 

. l11ued "by the Commission"and 
Msignad by the Secretary on tho seal or 

person ni1med In the proceadJnge aubject • the Commlaa[on." 
10 the Rules or any Intervenor, Section The final provision reOecl1 the tact 
102S,t7(d) sell rorth factors which a that the burden of proof In an 
Prealdlng Officer shall conaldar In ruling .administrative proceeding 11on the 
on patitlon1 to Intervene, e.a,,the nature Dlre~torate for Coll!pllence and 
and extent of the property, financial or Enforcement and to avoid the 
other aubetantlal interest In the appearance that the Comml,alon 11 both 

prosecuting ud ~ecldln&each 
adJudlcetion. . 

4. SBCtion1026J.1{h)(3).Al 1Jroposed, 
thl1 aeclfon directsthat the doctitnenta 
that accompanied the 1t11ff1 
rei::ommendaUon to·-the Commluton to 
initiate the proceeding, and that are 
obtainable under the Preedom of 
Information Act, 5 U,S.C. S&Z;ba 
attached lo the oomplalnt. Two .. 
comminte ■ lated that 1h11pro\ll ■lon 
could authori&e the attachment of trade 
secret• and other confidential 
commerdal Information to a aomplalnL 
The concerns axpru■ed andwgntlonl 
ralaed In thote comment• erenow moot 
ilnce I 10.25,ll(c) haa been·chanpd In. 
Iha final tectlon to provide that onJy e 
list and aummal'J' or the documentary 
evidence shall ba attached to the 
complaint,. 

5, Sectlon 1026,ll(c] {11028,z:J.(d)as 
proposed], Thi• section providea for the 
prompt-publlca~lon In the Fadenal 
Rqlster of the complaint after It t, 
luued. One comment elated that a 
complaint should not be published In the 
Federal Resister•• provided IA 
propoS11d§ 102S.11(d) and two other • 
comments expre11edconcern that·a 
complaint could conceivably be 
published before a respondent bad 
knowledge of the complaint, Although It 
la theoretlcally poa1lbla that a complaint 
could be publlahed In the F1d1raJ 
Register prior to complet1on of ,erv!ce, 
the Commlsalun believe ■ auchan 
occurrence Is ua.likely because0£lhe 
naceaaary delay In publicationresulting 
ftom the preparation of transmitted 
documenta at the Commlaalon andthe 
time required· 111 1MOffice or the 
Federal Reglater lo prepare the 
complaint foi publication. Daspite the 
risk or delayed aervtca upon the 
respondent. thaCommllalonbelieve• 
prompt publlcallon l1 important. 
eapeclal!y 1nview orpoulble clan 
actions under I 1025,18, •• well aa to 
give notice of the complaint to potential 
participant ■ or Intervenor ■ under 
II1025.11. • • . 

6.Section 1025.!3, Threecomments 
object to the 11ctlon authorizing the 
Praafdlng Officer to allow appropriate 
amendment, and supplemental 
pleadings which do not unduly broaden 
tbe l11ua1 In the procaadlnga or cauae 
undue delay. The commenhll'II expressed 
concem that amendmantato the 
edmlnlatrallve complaintcould (1) aller 
thr, charges orlainally authorized by the 
C;:,mmlsdon, thereby u1urpln11 the 
Commission'• function, (2) ellow 
exlraneoua !Hue■ to be Introduced into 
an adfudicatlon, and (3) hamper Iha 
respondent' ■ ablllly to develop an 
adequate defense or conduct adequate 

http:11025.18
http:especlally.bt


CERTIFICATE OF SERVICE 

I hereby certify that I have provided on this date, September 20, 2012, the attached Motion to 
Consolidate Proceedings, Memorandum of Points and Authorities, and Proposed Order to the 
Secretary, the Presiding Officers, and all parties and participants of record in these proceedings 
in the following manner: 

Original by hand delivery to the Secretary of the U.S. Consumer Product Safety Commission: 
Todd A. Stevenson 

Copy by certified mail and electronic mail to the Presiding Officer for In the Matter of Maxfield 
and Oberton Holdings, LLC, CPSC Docket No. 12-l: 

The Honorable Bruce T. Smith 
U.S.Coast Guard 
Ha le Boggs Federal Building 
500 Poydras Street, Room 1211 
New Orleans, LA 70130-3396 
Email: nicole.e.simmons@uscg.mil 

Copy by certified mail and electronic mail to Attorney for Respondent Maxfield and Oberton 
Holdings LLC: 

Paul M. Laurenza 
Dykema Gossett PLLC 
Franklin Square Building 
1300 I Street, NW Suite 300 West 
Washington, DC 20005 

Copy by certified mail to Respondent Maxfield and Oberton Holdings, LLC: 

Craig Zucker 
Maxfield & Oberton Holdings, LLC 
180 Varick Street 
Suite 212 
New York, New York 10004 

Courtesy Copies via first class mail and ele_ctronic mail: 

The Honorable Dean C. fyfetry 
Administrative Law Judge 
Presiding Officer, CPSC Docket 12-2 (In the Matter of Zen Magnets, LLC) 
U.S.Coast Guard 
U.S. Courthouse 
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601 25th St., Suite 508A 
Galveston, TX 77550 
Email: Janice.M.Emig@uscg.mil 

Shihan Qu-:-Respondent, CPSC Docket 12-2 (In the Matter of Zen Magnets, LLC) 
Zen Magnets, LLC 
P.O. Box 1744 
Boulder, CO 80306-1744 
Email: shihanqu@gmaiLcom 

David C. Japha - Attorney for Respondent, CPSC Docket 12-2 ([n the Matter of Zen Magnets, 
LLC) 
The Law Offices ofDavid.C. Japha, P.C. 
950 S. Cherry Street, Suite 912 
Denver, CO 80246 
Email: davidjapha@japhalaw.com 

Ma,ry B. Murphy, Assistant Genera 
Complaint Counsel for 
U.S. Consumer Product Safety 
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UNITED ST A TES OF AMERICA 
CONSUMER PRODUCT SAFETY COMMISSION 

) 
In the Matter of ) 

) 
MAXFIELD AND OBER TON HOLDINGS, LLC ) 

) 
) CPSC DOCKET NO. 12-1 
) 
) 

Respondent. ) 

ORDER 

This matter having come before this Court on Complaint Counsel's Motion to 

Consolidate Proceedings, and upon consideration of the Motion and other pleadings ofrecord 

herein, it is by this Court, this_ day of __ _, 2012, 

ORDEREDthat the adjudicative proceedings of CPSC Docket Nos, 12-1 and 12-2 are 

consolidated before this Court for such purposes as the Court may deem appropriate. 

The Honorable Bruce T. Smith 
Presiding Officer 




