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UNITED STATES OF AMERICA
CONSUMER PRODUCT SAFETY COMMISSION

In the Matter of

RELCO, INC., a corporation
doing business in its
own name and as the
WEL-DEX WELDER MFG.
COMPANY

CPSC DOCKET NO. 74-4

and

The Estate of Thomas H. Doss
(deceased)
formerly an officer of
the corporation

DECISION AND ORDER

On July 17, 1974, the Commission issued a notice of
enforcement pursuant to section 15, Consumer Product Safety
Act (CPSA), 15 U.S.C. 2064 alleging that Relco, Inc. and its
chief operating officer Thomas H. Dous had manufactured and
distributed an electric arc welder which presents a substantial
product hazard. The product known as the Wel-Dex Electric
Arc Welder was alleged to have design and performance defects
which could cause electric shock, severe skin burns or
fires. The product is an inexpensive mail order item which
was manufactured and distributed from 1968 through early
1975. The record indicates that approximately 124,000 units

had been sold.




2 v a hearing, presentation of documentéﬁ‘ evidence
and stipulations, the Administrative Law Judge on April 29,
1975 issued an interim initial decision and order finding
that the product produces a potentially dangerous electrical
shock as well as burns and fire and thus presents a sub-
stantial product hazard within the meaning of section
15(a) (2), CPSA. Respondents were ordered to stop manu-
facture and distribution of the product; to give public
notice of the dangers presented; and to offer replacement
welders or refunds.l/The order continued the proceedings for
a determination of the proper amount of refunds.

Further proceedings were held on the question of the
proper amount of refund. On August 11, 1975 the Adminis-
trative Law Judge issued an addendum to the interim initial
decision finding the usable life of the product to be one
year and ordering replacement or full refunds for welaers
purchased within one year of actual notice of the hazard.
Enforcement Counsel filed a notice of appeal but later
requested the Commission to remand the matter for further
hearings on newly discovered evidence concerning an injury
caused by the welder. The request was granted and further

hearings were held concerning the injury. 2/

1/ Although section 15(d) CPSA, permits the election of
repair of the defect, this remedy was found to be impractical.

2/ On September 30, 1975, prior to the reopened hearing,
respondent Thomas H. Doss died.
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Ci ril 5, 197¢ the Administrative Law Ju issued
énd served his amended initial decision and order on reopencd
proceedings. This amended decision reiterates the earlier
decision that the Wel-Dex Electric Arc Welder creates a
substantial product hazard which could lead to electric
shocks, burns and fires. Respondents were again ordered to
offer replacement welders or refunds. However, as a result
of evidence received at the reopened hearings, the prior
decision limiting relief only to persons who purchased the
welders within one year of the notice was eliminated. The
new decision required refunds in accordance with a percentage
schedule based on'length of possession and amount of use.

No appeals of the decision were filed by any of the
parties. On May 6, 1976 the Commission, noting certain
ambiguities in the refund aspects of the amended initial
decision, issued an order allowing the parties ten days to
file comments on specific provisions. No comments were
filed by the parties; however, the Commission did receive a
communication from the Administrative Law Judge advising
that the Commission had misinterpreted his order in certain
respects.

The Commission agrees with the Administrative Law
Judge that the welder in question presents a substantial
product hazard within the meaning of section 15(a) (2), CPSA.

The Commission is for the most part in agreement with the




c Admini tbive Law Judge on the relief ordered. z is,
however, concerned with the policy implications of various
portions of the order including the refund provisions
insofar as they may not recguire tender of the welder from
persons in possession of the product and the treatment of
persons not in possession of the welder.

The amended initial decision requires that persons in
possession of the welder who have possessed it for more than
one year from the date of notice3/ of the hazard to tender
the welder or specific internal components to the manufacturer
in order to receive a refund. In contrast, the decision
provides that persons who have possessed the welder for less
than one year from the date of notice are entitled to a full
refund regardiess of whether or not they tender the product
or the internal components. The Commissicon believes that
this approach is inconsistent with the statutory inteﬁt and
on the basis of the record in this case tender should be
mandatory for all persons seeking a refund who are in
possession of the welder regardless of how long they may
have possessed it.

Although the language of section 15(d) (3), CPSA, 1is
silent as to any mandatory tender requirement, the legislative

history clearly expresses the Congressional intent that the

3/ The date of notice under scction 15(d) (3), (CPSA),

- 15 U.S.C. 2064(d) (3), is the date of public notice
after hearings or the date the consumer receives
actual notice of the defect, whichever occurs first.




Commi; . possesses the authority to specify : ader
requirenent where the refund option is elected. The legisla-
tive history indicates that Congress, while favoring tender,
even contemplated a mandatory tender requirement in all
refund situations. However, the Congress decided on a
more flexible approach which allows the Commission discre-
tion to specify such a requirement after recognizing that a
product may not be in a tenderable form cor that tender may
present a danger to persons in the chain of recall. The
pertinent legislative history states:

...the Commission is intended to have

authority to specify...whether the
product must be tendered....

* * *

The Committee has decided against an
absolule requirement that consumers

must tender products in order to be
entitled to the refund in favor of

this more flexible approach. The
Committee was concerned that, in some
instances, to requirc the tender of

the product might unduly expose con-
sumers and persons within the distribution
chain to the hazards associated with

the product. Also, the offending product
may no longer be in a form which would
allow its tender. See H.R. Rep. No. 92-1153,
924 Cong., 2d Sess. p. 43 (1972).

Neither of the two situations mentioned in the legislative
history warranting elimination of a tender requirecment
appear to be applicable here. The record demonstrates

that the welder or the designated components are in a




tender; o form and no danger is presenteﬁ to p§ Loi1n

the recall channels. Given the strong Congressional intent
and the obvious statutory puréosc of section 15, to protect
the public by encouraging removal of dangerous products

from the marketplace and consumers' homes, the Commission
believes that tender should be required whenever practicable
and where no danger is presented in the tender process. A
prime example of the danger to the public of a product

which is not removed from the home was presented in this
case. A defective welder which had been stored by the owner
after not working properly was retrieved and caused a serious
injury to a family member. As the example in this case

demonstrates, a refund allowance not acco: anied by a tender

87

reguirement would not advance the purposes of the legislation
and might expose unwary consumers and other users to the
dangers posed by the hazardous product. 4/

The Commission is also concerned with the treatment

in the amended initial decision of refunds for persons no

longer in possession of the welder. Under the order, persons

4/ The Commission 1s in agreement with the difference in
refund allowed by the Administrative Law Judge based
on the time of possession and the use received for
persons in possession over one yvear. The Commission
also agrees that section 15 mandates a full refund to
persons in the under one year possession category.
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who pc ssed the welder less than one year ana ¢ no longer
in possession are entitled to a 100% refund upon filing a
claim. No requirement is included for the claimants in this
class to specify why they are not in possession; and the order,
as drafted, would allow persons who sold the welder, gave it
away, or disposed of it for non-safety related reasons to
receive a full refund. For persons who possessed the
welder for longer than one year and are no longer in
possession, a 50%, second priority refund is permitted if
they file an affidavit that they disposed of the product
after learning, through their own inspection, or otherwise,
of its dangerous characteristics.

The Commission sees no rational basis in the record
for allowing one group of non-possessors to recover regard-
less of why they disposed of the product and to limit the
other group to recovery only on the basis of disposal‘for
safety reasons. Moreover, the Commission sees no furtherance
of the statutory goals by allowing recovery to a person who
has sold or disposed of the product in question for non-
safety related reasons. Conversely, the Commission believes
it is important that safety conscious consumers who take
the initiative to protect themselves and others from a

dangerous product by destroying it should not be penalized
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and st 1 be given a right of recovery. 5/ Acc ingly, the

Commission has amended the order to réquire an affidavit

from all claimants not in possession. To minimize the
potential abuse from false or multiple claims, the Commission
has added a provision requiring proof of purchase to be
submitted with the affidavit and has expanded the affidavit
provisions reguiring the claimants to certify that they

have not sold, given away or otherwise transferred the

welder to anyone. _6/

The amended initial decision provides for a scheme of
priorities in the event that sufficient assets are not
available to provide complete relief to persons entitled to
a refund. The order provides that respondents' assets would
first be used for payment for notice, then to pay refunds to
consumers who tender the welder and lastly to pay refunds to
persons tendering affidavits on a first~come, first-serve
basis. Because the number of claims to be made is unknown,

the record is unclear as to the ability of respondents to

5/  Both section 15(d) (3) and the supporting legislative
history explicitly indicate that the Commission has
the authority to specify the persons to whom refunds
must be made as well as the necessary proof of purchase.

€/ No proof of purchase is required for claimants who
tender the welder or the designated components. This
allows claimants who may have obtained the welder
second hand to obtain a refund. This appears to
satisfy the overriding statutory purpose of removing
the hazardous product from consumer use.




satisfi 1 claims. It appears sound to deal w. the
potential problem of priorities at this time so as to alert
claimants of the possibility that their claims may not be
satisfied and to avoid any unnecessary delay which might
result if the Commission is later called upon to make a
priority determination._ 7/

A further provision of the amended initial order which
merits consideration is the provision permitting return
of the welders to Commission offices. The decision does
not elaborate the reasons for including this provision in
the order, but the Commission presumes that it is intended
to reduce shipping costs and to provide a convenient
dropping off point for consumers who may live near such
offices. The decision also does not specify the
mechanics for using the Commission offices, including
provisions for the respondents to reclaim the products,
.the manner of disposal, or other disposition of welders or
components which are returned. Since either the consumer
who returns a welder or respondents will have & property

interest in the items, the Commission believes it is essential

7/ The Commission believes it important that claimants
be advised of the potential lack of assets in the
notice of recall. While such a warning may deter
consumers from tendering their welders or otherwise
seeking refunds, such reluctance should be alleviated
somewhat by amending the priorities set forth in the
order to allow claimants in the tender category as well as
the affidavit group to be repaild on a first-come,
first-serve basis. This change should also serve
as an incentive for claimants to quickly return the
product.
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that & >rder which allows the use of Commiss; offices
rmust specifically deal with these problems. In the present
case the Administrative Law Jﬁdge has included an innovative
practical solution for reducing shipping and handling costs
by allowing consumers to return certain vital components
instead of the entire welder. The Commission believes that
this provision will adequately reduce shipping and handling
costs so as to eliminate any necessity for using the Com-
mission offices and the multitude of problems which accompany
the involvement of these offices. To enhance the utility
of the component tender provision, the Commission believes
that it is necessary to include detailed and illustrated
instructions for dismantling the welder in the letter sent
to consumers under the recall.

Although the use of Commission office facilities is not
warranted in this case, the Commission believes that it can
assist in the recall through its communication resources. In
addition to an extensive written communications facility,
the Commission maintains a toll-free "hotline" in its national
headquarters which can be used to assist consumers seeking
to return the product in question or otherwise filing a
claim. To utilize this resource, the Commission has drafted
a form public notice to be used which advises claimants to

contact the Commission or the manufacturer for details




concer. gy the recall. 1In conjunction with thiw Jotice,

the Commission has also ordered the parties to draft a

letter to reply to inquiries which will include the necessary
warnihg and the details 5f the recall. This format will
serve two principal purposes. It will first provide a

simple and convenient manner for claimants to obtain informa-
tion concerning the recall. Secondly, it will avoid the use
of a complex, confusing and possibly misleading published
notice which could not include all of the necessary details.
The Commission believes that it is important that the letter

used to respond to inquiries be in clear, plain language. It

should also include a specific disclaimer advising that

the Commission assumes no responsibility for replacing the

AYrI A My e
e N whe e b, b d N A

funds. The same letter can also
be sent to purchasers and dealers whose identity and addresses
are ascertainable from the manufacturers records.

One finalvmatter which the Commission has considered is
the provision of the amended initial decision ordering
relief against the Estate of Thomas H. Doss. The original
notice of enforcement was issued against Relco, Inc. and
Thomas H. Doss individually and as an officer of the corpora-
tion. The record reflects that, at the time the notice of
enforcement was issued and prior thereto, Mr. Doss was the

sole shareholder and chief operating officer of respondent

Relco, Inc. In camera proceedings were conducted concerning,




igﬁggf; 1, the financial condition of the corp .tion and
Mr. Doss perscnally. Shortly after Mr. Doss's death, enforce-
ment counsel filed a motion to amend the hcading of the
notice of enforcement naming the Estate of Thomas H. Dosco.
Counsel for respondents, although not opposing the motir
insofar as it sought to reflect the death of Mr. Doss,
objected to the request insofar as it sought to hold the
Estate liable. Counsel for the Estate on October 14, 1975
sent a letter to the Office of the Secretary of the Com-
mission advising of the death of Mr. Doss and seeking to extend
the time to respond to an appeal to the first initial order
(August 11, 1975). In the amended initial decision of
April 5, 1976, the motion to amend was granﬁed and relief
was ordered jointly against the corporation and the Lstate.
The Commission's review of the In camera record demon-
strates a sufficient intertwinement between the personal
finances of Mr. Doss and those of the corporation to render
the Estate liable for the relief ordered herein. The Com-
mission also notes that the Estate, having full notice of
the proceeding, has failed to note an appeal of the amended
initial decision and apparently has acquiesed in the order
and will assume liability. Accordingly, the Commission will

not disturb the order in this regard.




ccordance with the foregoing, the Com ion

has aitered the amended initial order in the following manner:
(1) to require tender from persons in possession of the
welder who seck a refund; (2) to provide that only those
claimants not in possession who disposed of the product

for safety related purposes and who execute appropriate
affidavits and submit proof of purchase are to be entitled

to a refund; and (3) to clarify and amend the notice require-
ments and the provisions permitting returns to Commission

offices.




UNITED STATES OF AMERICA
CONSUMER PRODUCT SAPLTY COMMISSIQN

In the Matter of

RELCO, INC., a corporation
doing business in its
own name and as the
WEL-DEX WELDER MFG.
COMPANY

CPSC DOCKET NO. 74-4

and

Estate of THOMAS H. DOSS
(deceased)
formerly an officer of
the corporation
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ORDER

Respondents, Relco, Inc., a éorporation doing business
in its own name or under any other name, its successors and
assigns, and its officers, and the Estate of Thomas H. Doss,
are hereby ordered as follows:

1. Respondents are to refrain from manufacturing
and distributing in commerce or any manner
affecting commerce, as defined in Section 3
of the Consumer Product Safety Act, 15 U.S.C.
2052, the Wel~Dex Electiric Arc Welder, or any
other electric welder of similar design or con-
struction, containing any of the defects
alleged to create a substantial product
hazard in the Notice of Enforcement issued
herein on July 17, 1974.

2(a) Respondents are to give the following public notice
immediately upon receipt of this order in the
name of Wel-Dex Welder Mfg. Co:




NOTICE TO ALL PURCHASERS AND PERSONE IN
POSSESSION OF WEL-DEX ELECTRIC ARC WELDEKR.

The United States Consumer Product Safety Commission
has found that the Wel-Dex Electric Arc Welder presents a
substantial product hazard which could cause electric shock,
burns or fires. The Wel-Dex Electric Arc Welder, manufrcotured
by Wel-Dex Welder Mfg. Co., was sold primarily by mail order
from 1968 to 1974. All persons in possession of a Wel-Dex
Electric Arc Welder, purchased during this period, are
advised to immediately stop using the product. The manu-
facturer has been ordered to replace the product with a
substitute whose design has been approved by the Commission
or to refund the purchase price in percentages based on

the period of possession and use of the product. Due to
potentially limited assets, replacement or refunds may
only be made on a first-come, first-serve basis. For further

information, concerning the return of the product and the
requirements for obtaining a refund, call or write the United
States Consumer Product Safety Commission, Washington, D.C.
20207, toll free number B800-638-2666 or write Wel-Dex Welder
Mfg. Co, P.0O. Box 10839, Houston, Texas 77018.

(b) The aforesaid notice shall be given immediately in
the following manner:

(1) by issuing a joint press release with
the Commission upon this Order being
issued;

(2) by inserting an advertisement of at
least the same size and prominence in
the same publications as the advertise
ments in which respondents offered the
defective welder for sale, including:
Columbia, Farmer Stockman, Complete
Mens Group, Eagle Magazine, Field and
Stream, Fur, Fish, Game, Mechanix World,
Popular Mechanics, Popular Science,
Official Detective Group, Outdoor Life,
Sports Afield, Western Publications,
Woodmen of the World, Workbench, Pro



3(a)

(b)

(c)

(a)

gressive Farmer, Rustan's Men's «  ap,
Adventure for Men, Real Detective, Police
Detective, Men in Adventure, Science &
Mechanics, and Spare Time; and

(3) by mailing a letter identical to that
required under paragraph numbercd 5 here-
in to all known purchasers, including
dealers, of the defective welder, warning
them of the alleged hazards and informing
them of respondents' e'ection under this
Order;

Respondents shall have the option to replace
the welder or provide a refund in accordance
with the schedule set forth hereinafter.

If respondents elect to replace the welder, a
prototype of the replacement welder unit shall

be submitted with all supporting technical data,
electrical drawings and component material infor-
mation, to the Commission's staff to enable it

to determine, before the welder is placed in

the hands of consumers, that any defects have
been corrected and that.the replacement welder
will not create a substantial product hazard.

In the event that respondents do not elect

to refund, then replacements shall be given
without charge to all persons who either
tender the welder or an affidavit and proof
of purchase under the provisions of paragraph
numbered 4 herein irrespective of the time
of possession or the percentage amount of
refund which would have been allowed under
other provisions of this order.

If respondents elect to offer refunds, said
refunds shall be made according to the following
schedule:

Consumers who possessed the welder for one
year or less at the time of notice under
paragraph numbered 2 above or at the time
of actual notice of the defect, whichever
occurred first, shall upon tender of the
welder receive a refund of 100% of tho
purchase price paid, plus shipping costs.




(b)

(c)

(4)

(e)

A1l consumers who tender the welder and

its welding rods, either unused or partially
used, shall receive a refund of 100% of the
purchase price paid, plus shipping costs,
regardless of the length of time they possessed
the welder.

All consumers who have possessed the welder
for more than one year at the time of notice
under paragraph numbered 2 above or actual
notice of its hazardous nature and who tender
the welder, without its welding rods, shall
receive a refund of 50% of the purchase price,
plus shipping costs.

All consumers who possessed the welder

for less than one year at the time of actual
notice of its hazardous nature and who tender

an affidavit, under oath, properly notarized,
stating that they disposed of the welder after
learning, through their own inspection or other-
wise of its dangerous characteristics and have
not sold or transfered the welder to anyone
shall receive & refund of 100% of the purchase
price if their claim is accompanied by a copy

of a sales receipt, shipping receipt or cancelled
check or money order.

211 consumers who possessed the welder for
more than one year at the time of actual
notice of its hazardous nature and who submit
an affidavit, under oath, properly notarized,
stating that they disposed of the welder after

learning, through their own inspection, or otherwise

of its dangerous characteristics and that they
have not sold or transfered the welder to anyone,
shall receive a refund of 50% of the pruchase
price if their claim is accompanied by a copy

of a sales receipt, shipping receipt or cancelled
check or money order.

Respondents or their attorneys together with
enforcement counsel, shall immediately draft a
letter designed to advise persons responding to
the notice under paragraph numbered 2 herein of
the dangers of the welder, the provisions of this
Order and the manncr and form for tendering the
product or components or otherwise submitting

a claim. Said letter shall include a provision
that the U.S. Consumcr Product Safety Commission
assumes no responsibility for the refund or
replacement of the subject welder. Said letter
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(a)

(b)

(c)

10.

10.

shall contain precise illustrated ince “tions
for dismantling the components for tenuor under
paragraph numbered 6.

Respondents shall accept as tender of the welder
the delivery of the asbestos sole plate of the
welder with its attached resistance elements

and welding rods, if the rods are available.

Tender of the welder or components hercunder
shall be made to the respondent corporation or
agents retained by respondents.

Respondents shall make expenditures according to
the following order of priorities, in the event
of limited funds:

Letter notice to all known purchasers;
magazine advertisements.

Refunds or replacements to claimants who tender
the welder or components specified in paragraph
numbered 6 on a first-come, first-serve basis.

Refunds or replacements to claimants who tender
affidavits on a first-come, first-serve basis
after all group (b) claims have been satisfied.

Respondents shall make all payments due to
consumers under this order within six (6) months
of the request for refund by the consumer.

Respondents shall file compliance reports as
follows: A preliminary report of compliance

must be filed within fifteen (15) days after
service of this Order upon respondents, detailing
fully and specifically what measures they have
taken to comply with this Order. Compliance
reports shall be filed every thirty (30) days
thereafter, until submission of a final report,
summarizing all actions taken by respondents
pursuant to this Order.

Respondents shall notify the Commission at least
thirty (30) days prior to any proposed change in
the corporate respondent such as dissolution,
assignment or sale resulting in the emergence

of a successor corporation, the creation or
dissolution of subsidiaries or any other change
in the corporation which may affect compliance
cbligations arising out of this Order.




12.

DATED:

Respondents shall notify the Commission at leasti
thirty (30) days prior to any proposed or ~ctual
distribution of the assets of the Estate of
Thomas H. Doss other than routine maintena: =
expenses or costs.

0]

BY THE COMMISSSION

SADYE E. BDUNN

Secretary
Consumer Product Safety Commission
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UNITFD STATES OF AMIE
CONSUMER PRODUCT SAFETY COMMISSION

In the Matter of

RELCO, INC., a corporation
doing business in its
own name and as the WEL
DEX WELDER MFPG. COMPAD
and the estate of

-4

CPSC DOCKET HK0O. 74-4

THOMAS DOSS (deceased)
formerly an officer of the
corporation

AMENDED INITIAL DECISION
ORDER ON REOPENED PROCEZID

The Initial Decision and Orders previously issued in
this proceeding are hereby modified and supplemented on
b

the basis of the reopened record as follows:

* pursuant to Rule 72 of the Commission's Interim Rules of
Practice for Adjudicative Proceodings (I;rt 1025.72) &
notice of appeal from this Amended Initial Decision must
be filed within 10 davs of the service date above. An
appeal brief may be filed 30 days after said service date.
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1. Pursuant to the Commigssion’s Order of January 17

7
1875, Respondoents are granted sivw months from the
date of o reguest by a congsumer for corrective
action to refund the purchase price in whole or

- £

in part or replace the Wel-Dex Electric Arc vWelder
with a safe product.

2. Since the evidence in the recopened hearing reveals
an instance of intermittent use over a 3 1/2 year
period, 1t igs found to be in the bllc interes
that deductions from the purchase price represent-
ing reasonable allowances for use of wol” rs o in
the pog«wgvig“ of consu » for moro
year at the time of notice of the
by Section 15(d) {(3) of the Consume
Act, be established as follows:

a. A consuuner who po"sessed the welder
for more than one year at the time
of notice of the haza S te
it together with unus
used rods is entitle
of his purchase price
shipping costs.

b. A consumer who posszssed the welder
for more than one vear at the time
of notice c¢i the hazard anc 3 tendors
the welder without rods 1s 2d
to have obtained ccnsiderakb eiit
from the device and is, theref .
entitled to a reiZund of 50% of his
total purchaszse price, plus shipping
costs,

cC. A consumer who disposed of the welder
after recognizing its unsafic character
and executes an affidavit to that
effect is entitled to a retund of 50%
of his total purchase price plus

- shipping ccsts.

d. A consumer who ignores the Commission’s

or manufacturer's notice thot the weldoer

is hazardous and continues to use it,
or makes 1t aveilable to others, or
disposes of it for other than safety
reasons 1s not entitled to any refund.
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The prioritics for

expenditure of Respondoents:
available funds shall be as follows:
.
First - Public notice to all p .rchasers.

Second - Refu

n to consumers tendering the
: welde

Third - Refunds to consumers toendering
affidavits in lieu of welders on
a first-come, first-served basis.

Shipping costs may be reduced by tendering the
welder's zazcsioestos scla plate with attached
resistance elements and welding rods, if
available, in lieu of the entire welier. Tende
may be by U.S. mail or in person to the manufac
or any Commlssion oifice.

-t



On 2pril 29, 1973, &n Interim Initial Decision and
Order was issued in thils proceeding finding as follows:

1. That the Wel-Dex Electric Arc Welder is a
substantial product hazard within the mesan-
ing of Section 15{(a) (2) of the Consumer
Product Safety Act.

2. That Respondents be cordered to cease manufacture
of said welder, give public notice of the
substantial hazard invelvsed, and offer to
replace the device or reifund 1t urcnasa
price less a reasonable allowance for past
use to all welder customers since 1962
pursuant to Secticn 15 (¢) and (d) of said
Act.

3. That the proceeding be reopened for further
hearing commencing on May 13, 1975, to receive
testimony and exhibits concerning the proper
amount of refund less reasonable amount for

£ use; if the welder has Legn in the possession
% of a consumer for cne vear or more (7) at the
time of public notice under Section 13{(c) or
(B) at the time the consumer receives actual
notice of the defect or noncompliance, whichever
first occurs pursuant to Section 15(&) (3) of
the Act.
On August 11, 1975, after further hearing on finding
{(3) above, an Addendum to the Interim Initial Decision was
issued finding as follows:

1. That the usable life of the Wel-Dex Eleactric
Arc Welder uncder normal coperating conditions is
approximately cne year.

2. That Respondents be required to elect between
replacement or refund of full purchase price plu
shipping charges for all Wel-Dex Welders vurchas
by consumers within one vyear of actual notice of
the admitted substantial product hazard; design

> of replacwrﬂnt welders to be approved by the
. Commission.
- Al
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At the same time, a sumn ary of the confidential record
relating to the individual Respondent's health and the
corporate Pespondent's financial conditien was forwarded to
the Commission with copies available only‘to the parties.

The exceptions filel by Respondents did not contest the

finding that the Wel-Dex VWelder presents a substantial

£

product hazard. In fact, Respondents have cecased menufacturi

the welder and have agreed to abide by the provisicns of the
proposed order to give public notice of the hazard end to
eplace the welder with a safe product or refund the purchase

price to all consumers who pocscssed 1t for a year or less

O
o]

at the time they received actuzl notice oI the nazard
September 30, 1975, the individueal Respondent died.

Thereafter, Enforcement Ccouncel moved to amend the

Notice of Enforcement to substitute the Estate of Thomas Doss,

tr
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—y
D)
O
o
o
N
0
ot

doceas

L{‘

ed, for the individuel Respondent serving

of record

[41)

nd counsel Icr the Estate. Respondent
Gilb@ft Lessenco, Esquire, has intcrposed an objecticn in
effect disclaiming Estate liability.

The motion 1s granted pursuant to Section 15(3) of the

Rzt which confers authority upon the Commission to designato
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the persons required to carry out . its order. The pertinent

House Com
that the Commission would have the authority to place this
obligatimn’(refund) on the person most able to bear the

cost where equitable and other considerations appcar to
warrant such action in the public interest.”  The financial

condition of the corporate Respondent may ncot be sufficient

to satisfy all claims. Therefore

+

Doss who was the President andkprincipal operating officer
of the Respondent Corporation during his lifetime 1s properly
designated to respond Lo any consumer claims arising out of
this proceeding.

On December 22, 1975, the Commission reopoenced this
proccading on Motion of Enforcement Counsel to Remand for
Receipt of Further Evidence relating to the first known
injury which occurred on September 13, 1975, to a user of
the Wel-Dex Electric Zrc Welder. Ou February 1%, 1976
the further hearing was held in Seattle, Washington, and
opposing briefs were filed by Enforcement Counscl on
February 23, 1976, end b
March 18, 1976, on which date the case was submitted for

supplemental initial decision.

1/ House kKeport Document
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The evidence adduccd at the reopencd hearing describe

the following incident:

Mr. Charles S&. Brown, Sr., a former Federal Aviation
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Traffic Controller for 28 years living

in Amerillo, Texas, purchased a Wel-Dex Welder in early

purpose of welding a 3

-

his trailer. As a homs owner, Mr. Brown had handled and

0

repaired electrical eqguipment such as toasters
television sets, and portable electric tools. He had ree

advertiscments concerning the Wel-Dex Welder in wvarious

sporting magazines.

After failing to weld (le was eble to strike an arc
but the arc promptly disappeared), he wrote to Wel-Dex
on June 16, 1972, returning the welder for repair. Some-

time later the same welder was returned by the company

welder because he hed previously dropped some stain on it
and the stain was still there when the welder was returnead
After trying again to weld with different methods

and using various size rods capable of welding brass,

steel, and aluminum, he was gtill unsuccessiual. This time

AR



o e

powver on, Mr., rown, Jr., attempt

e did not send the welder back for a rofund thinking
that the feult was hio. Enﬁtaad,‘he placed 1t on a
shelf and eventually moved from Amarillo to the Seattle
area.

Mr. Brown has a son, Charles $. Brown, Jr., a college
with 15 years experience in the

raduate 1n engineerins

g
U.S. Army having received many commendations and medals

T
3

and having been s=gazrated with the rank of Major. As a

(

civilien, Mr. Brown, Jr., completed a vocational school

course in welding. Thereafter, he became a welding in-
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of Seattle.
On the evening of September 13, 1975, Mr. Brown, Sr.,
asked his son to try the welder to ses what was wrong
because he had several cmall jobs to periorm and ne had

never been able to successfully operate the tool. They

Ty

entered the garage, placed the welder on a board across
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two saw-horses, and connected it with a wall swiich. With
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of metal and & bar, utilizing two carbon rods wihich when

(18]

pressed together were supposed to produce a cultable arc.
He was unsuccessful in that, like his father, he could
strike an arc; but the arc would not sustain sufficlently

to "run a bead.”

o
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gloves. The garage floor was constructed

dry at this time. The bar and the piece of metal

appeared to come apart. With the two wooden handles

i
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of the rod holders in his hands, Mr. Brown, Jr., moved

% to push the bar and the metal back togs

S
have pushed the metal parts of the rod holdler

with his thumb. In

to"bend clear over”and slump to the flcor haeving
i

apparently received a severe electrical shock. Subseguently,
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he was revived by heart massage

3 and mouth-to-mouth resuscitation given by a neighboring

Iad

doctor. A;ter several days

O
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hospitalizatl
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Ar. Brown,

o,

Jr., recovered, but not fully. However, he
position in Saudi Arabia and thus was vallabl
testify at the hearing.

Mr. Brown, Sr., was not awa

fobal=B ot
r’-&&-;.)w

release issued in July of 1974 warning the public that the

Wel-Dex Welder may be a substantially hazardous product.

He testified that he "would have though that eazch purchaser

should have received a letter concerni
nzature of the product.

Mr. Brown, Sr., testified that if he had been notified

by the manufacturer that the welder was a hazardous device,

and if he had been offercd trancportation charges, he
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vl o returned it dmmediately brcause the weldoer
., e > R
vas in the original box which hall the extra cequipmont

in it. FHowever, 1if no refund had been offcred, or if
he had to pay the transportation charges, he would

rr

have taken the device apart and
have been able to get out of it and use." He would
not have thrown the device away i1f he had becn notified

that it was hazardous {(since he characteristically
z

never threw anything away), hecause he would nave

o

ol
[N

preferred to have used the parts a particularly the
wiring. The refund was not important to him compared
ﬁo the danger. However, he believes that if the
manufacturer sold scmething that was no gooud, 1in all
fairness it should refund the purchase price. "It
would have been a lot of trouble to send it back unless
there was something to be gained (Tr R. 45%-30).7

The only reason he used the welder again was becausc
his son was experienced and he thought that maybe the
latter could get some usc out of . lt. Having been in the

e E= =
tration

Civil ZAeronautics and Federal Aviation Admini

0
w

for 28 years, safety was the basis of his pesition and
he would not, in any manner, have ignored a notification

that the device was hazardous.
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The wilness go 1s opinion that 1 o peo

notification that the device was hazardous and nevertholoss
. oy . . -

ign ored the warning and continued to use the instrument,

such a person should not rececive a refund because of his

carelessness (Tr R53).

IIx

TﬁE OPPOSING CCOUWTENTIONS
Enforconcent Counsel argues that the wslder 1s not
only hazarcdous, which Respondent has cenceded, fut defective
as well; and since it camot weld successfully, all con-
sumers have received no benefit from the welder and
are entitled to a refund of the full purchase price plus

transportation cosis.
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in this proceeding, Relco should have six months from the

refund the welder purchase price or to replace the welder
with one free of the defects in 1lssue. Secondly, Respondents

maintain that the evidence of record clearly ecstablishe

that the usable 1life of the welder approximates one year

of a consumer for one year or more at the time actual notice

of the hazardous nature of the product was receaivex

(9}
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o S T DISCUSSION

The proposed order attacheod to the Addondum to the
Initial Decision issued August 11, 1975, did not contain
a provision which would allow Respondents six months from
the date of a consumer reguest to provide for a refund
or replacement 0f the weglder. lNor was there any dis-
cussion <f this poilnt in the Interim Initial Decision of
April 29, 1975. It 1is correct, &as stated by Respondent,
that the Order of the Ccmmission dated January 17, 1975,
rejecting the proposed consent agreement and setting the
case for heaiing, did provide for such a six month period
for the making of the necessary =

The language in the Commission's

"In additicn, the prooo
order prov1ﬂe“ thet the
six (6) months alfter th
t0 make the nccessary ba
ment. The Commission
manufacturer wis

s

be subject to =2

s

corrective act

O

price of the we the Hg";sr
with one free of
d

(Emphasis added
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controlling
the proposed Order will be modified

month period for arranging refunds or

~

59

(B

With respect to the second issu

usable life of the welder, it will b

o

.

findings in the Addendum to the Initi

that the usable life of the weldcr apg

This was based upon evidence

which demonstrated that the welder was successiully

operated by an engineer from Atlantic Re

using the electric arc method involving consumab

electrodes, for several types of weldi

soldering,
that a user, recognizing the inherent

the product and employing reasonable

to use the welder several times a month
4/

one year.

2/ A six menth period atter each request
of from $10 to $20 appears unnecessar
serve to discourage consumers Irom te
productc.

3/ Respondente’ limited capital pesition

T discussed in the Summaery of the Cont
accompanled the Addendum to the Init
August 11, 1975.

4/ Ir 231-232; 227; Addendum to Initial

. - - e e e e .- —

and cutting tasks. The expert witness

51
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This testimony wWas Cconsic o red more croditable and
ralisble than that produced by Unforcement Counsel

which represented that the welieor could be destroyed
by 30 minutes continuous use, since the instructions
included with the welder described a 50% duty cycle

inveolving only three minutes ¢ continuocus uvse. These

two items of conflicting testinony formerly comprised
the sole evidence oi record ccnce ng ‘the usable life

of the welder. Although, it might have been opined
that the welder could have beer used intermittently
over a period in éxcess of one vear, there was no
consumer evidence to that effece until the hearing was
again reopened fto teke the tectlmony of Mr. Charles S.
Brown, Sr., concerning the det..ls of the 1njury to his
SOIl.

As summarized hereinabcve, the record now contains
evidence that a welder purchased by & consumer in early
1972 caused an injury to the coc..cumer's son in September
of 1975, appr ximatel
Further, the record reveals th.. this particular welder

never cperate
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and was shelved from the latter part of June of 1872

until September 13, 1975. Morc.vser, tho purchaser nover
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any actual notice from the Commission or tho
manvfacturer concerning the hazardous nature of the
- 5 - M >
product. It is, thereflove, evidont that the finding 1in
+he Addendunt to the Initial Decision of August 11, 1972

that the weldoer ha
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1ife of only one yoear must

now be modified to reflect the new evidence of recoxd.
The stetutory language as read in conj

its legislative history suggests that the Congross hosg

conferred an unusually wide degree of latitude upon

the Commission to exercise its discretion with respect

to the persons who pay the refund, what the consumer ha

to do to obtain a refund, and the amount of thoe deductabl

allowance from a refund for uss in excess of one year.

The pertinent language of Section 135{(d)3 is as Ifgllows:

i
FJ:

"Sec. 15(d) If the Commission determines
(after 2Ifording interested parties, in-
cluding consumers and consumer organizaTions,
an opportunity for a hearing in accordance
with subsection (I) that & product distribute
in commerce presents a substantlial product
hazard and that acticn under this subsection
is in the public interest, it may order the
manufacturer or any distributor or retailer
of such product to take whichever of theo
following actions the person to whom the
order is directed elects:

* * *
(3) To refund the , ase price of such
product (less allowance for use,

if such produ i the possession
of a consumer or more (A} at
the time of public notice under subsection
(C), or (B) at the time the consumer
receives actual notice of the defect or
noncompliance, whichever first cccurs. L

PO B e TR S ey i m—— .yt Bt T e n -




finding that the elective remedies must be ordered.
A second finding namcly “"that action under the
(substantial product hazard) section 1s in the public
interest"” 15 a necessary predicate to an order concern-
ing elective remedies.
Further light i3 shed upon this Subsect

discussion in the Hcuse Comnmittee Report which Is
particularly instructive since the House rather :hén
the Senate version of the Bill was the one ultimately
adopted by tﬁe Conferesnce Committee and subsequently
enacted into law.

 The:appropr12*¢ discussion in the House Commmlitiee

Report is as follows:

"The Commicsion is also authorized to
specify which perscns are Lo receive
refunds where that remedv is zlected.
This would permit the Commission to
control not only who will e entitled
to refund but also what proof of clain
must be walse In order Ifor a person to
recover the furchase price. Accordin
the Commission 1s intended o have
authority to speciiy whether present
owners or conly first purchasers are
entitled tc refiund ané whether the

- product mucst be tenderaed or whether

5/ Report ot
No. 92-115

U.S. COLEC
p. 46434,
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Cowmlttcﬁ b ‘ :
abgGlut requircement that consumoeras
must tender products in order to be
entitled to the refund in favor of
this more Flc“wble appr oach. The

Committec was L
instancos,

the product
sumers and oo
chain to the
the product. Bl
may no L0 TwS Ll LI 4 LOorTowWniDno Tl
allow its tencor. k o

Consumer
of the remedv
order shall
be reimburse
foresccauL
ing himsal:

i1s given a. any manu-

facturer, iler to

reimburze the

distributioc enges in

carrying o i ordex.
that the C

While it is E;’:P@Cti’
in the exercisc of

most commonly order

reimburse ot rs for

is contemplacved that !

would have the zuthority o p
obligation ©on the perzon moIti a
bear the cost where eguitzble ar
consideration warra

action in
area, gone
ate or fe:
be expcectes
an ad hoc
lndzv1aual
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its expert Judgment on an ad hoco basis taking into

account the individual circumstances of each cauo 1t

4

balance the policy to prevsant consumer unjust en-
richment mandated by the qguoted language of Section
15(d) (23) of the Act against the need to ensure public
safety by encouréling the return of the hazardous product

by consumers.

In the instant case certain facts are clearly
established by the evidence of record:
1. The electrical shock hazard from the device

is extremely sericus, in this case resulting
in near death.

2. The hazard was present in each welder the
day it was sold.

3. The welder is a tocl which is normally used
intermittently with varying intervals between

use.

4. The hazard dces not decline with the age of the
welder, but is present each time it 1s plugged
into an electrical ouilet.

S. The parts of the weldlng package which zare con-
sumed through use are the welding rods.

6. The previcus proceedings have revealed that
there is no possibility of repair of any of
the welders. Therefore, the elective remedy

st be either to replace with a safe devico
or refund t“c purche price less a reasonahle
allowance for use e nding for more than one
year.

It is noteworthy that the House Report sugg

the Commission does not have to require the consumer to
tender the device in order to obtain a refund. The Report
. states that in certain instances "to require the tender
A
A

- arin mwa v ey e - e e — P - s S S
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expose consuners ond persons

R : T S NP P
within the distribution chain to the hazards Gosociated

- ¥ : o d PR S

wvith the product.” However, this problen doon. not pectaln

to the weldey. The suggestion scems more applicable to

P
a product such as yarn contaminated with anthrox which
might expose the consumer and those in the tendaer chailn

-

to disease. As previously
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The Report also suggests that the "ofifendling prcduct
may no longer be 1in a form which would allow itz tender.

However, even 1f the welder were disintegrated by an

-

14 stlll be

electrical short circuit, the remains wou

4

capable of being returned.

0

-} - 3 R P N 4 - 3 R 1
Onder thesec circumstances and bearing in mind the
2

serious nature of the hazard, ;t would s=2em thot there

is a public interest in encouraging consumers LT tendcr
the product to the manufacturer cor the Commiscicn so as
to ensure that it is no longer capable of causing injury,
not only to the consumsr himself,Abut also tou vthers 1n

. -

his housechold, neighbors and friends. For thiz purpose

s not sufficient and that in crder to remove Lo hazardous

e

. product from consumer use, the public interest reguires

either replacement or a refund. ‘ e
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filters down to two progocitions:

(1) Is & full refund.required to encouragoe o consumer
to turn in the weldoer? (2) What criterion can be devised
to ensure that a consumer who has received substantial

use from the device for more than a year will not be
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unjustly enriched through a ful

At the cutset it is clear that any consumer who has
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possesced TR AeViIce Lor i1€s83 than one year DoIors reddlvli
actual Oti o Lot e necdents Mo Esire 1@ oyt e TS b 5 F 3
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refund plus shipping costs~-the latter under the express

wording of Section 15({e) (1) o©f the Act. Moreover, since

= - 1 «

the evidence of record now shows. that intermittent use of

the device over a periocd of 3 1/2 years is a distinct

the welder on a basis
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enrichment.

It would be unreaescnable to assign percentages of

year. Time is nct nececssarily a true measure of use of a

household tool of this nature, Nor is it administratively

LI R

that "No charge
utacturer, disgt
. any remedy

6/ Section Lo (¢
any person |
rectailer) who ava

mna

- 0

fw’
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an ordoer is;uuj endoe (d), and the porson

to the order chall reamburse cach person (O:hcr than o
mannfac:u:ak, distributor, or retaller) who is entitled to
such « remedy for any reasonable and foreseeable expoenooo

e gy o] ooy - s : : : - - N te ”
incurred by such person in availing himself of such remedy.

. See also quotation from House Committee Report, supra p. 17.
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feasible to have each consumer submlit an affidavit as to
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the nunber of times heooused the welder. A more appropri

ate test would seem to be whether the consumor has used

“ye

e
-

the device sufficiently frequently to constitute t

equivalent of one year of use. An appropriate measure

-

of use would scem to be the degree of consumptlcn of the
welding rods supplied with the tool.
in the case oI Mr. Brown, &r., he would b2 clesaril

able to execute an aifidevit setting forth that he received

no use from the device whatsoever althougn he possessed

Y‘

it for 3 1/2 years. In fact, an investigetor exhibited
the device essentially unused at the reopcned hearin
Thus, any concumer who possessed the dovice Ior more

than a year and who could tender the welder togother with

{3

the furnished rods (even 1f partially used) would thersiy

establish that he had not had one y=sar's use and, conseguentl

would receive a full refund plus shipping costs. Cn the
other hand, if the consumer has
more than one year and has expended the rods, 1t can be
presumed that he obtaincd considerable benefit from the
welaer, and therefore, it seems reasonable that such a

consumer should receive a refund of no more than 507 of the

purchase price plus shipping costo.

use without
estimate of

7/ Any peoercentagoe cacsen may bo open to a chargo of
judgment.  Filfgs crcent or approximatélv $10 plus
costs seoems sur 1ent to encourage tenderinog atter subs
: resent

3

enrichment and appears to represe
lue of the use received by the consunme
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velder would recelive refunds of 50% or 100t de L OTL
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the degree of thelr use of the teool. Such an

Y

would carry out the intention of Scoction 15(d) 32 to provent
unj st Nnric [ he s tFhe consunor rocolived subst 1
unjust enrichment where the consumer recelived substantia

use from a hazardous product and then returns it for a full

c’_\

refund. ©n the other hand, the requircment for at least a
50% refund for all such consumers wou
to those who need some "gain", as Mr. Brown
in order to taxe the trouble to return éhe product to safety.
Some consumers may have thrown the welder 1nto a trash
receptacle after personally observiné its unsafe design. It

ucde safety conscious

'_.;

would be patently unrcascnable to exc
purchasers from the remcdial crder. 1t 1s clearly in the
public interest to encourage all consumers to examine
potentially hazardous products with a critical eye, and to
teke action without waiting for adjudicetion which can, as
in this case, extend for a considerable period oi tine.

If such a consumer executes an affidavit form that he

the welder because he believed 1t to be unsat

D

< should receive a 50% refund withcut the necessity of

producing the welder, providing he presents prcocf of purchase
by a sales s5lip or other tanglible evidence. Under these
circumstances the manufacturer, like all public authorities

in may instances, must accept the consumer's cath in
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or manufacture s notice that the devige 1s huzardousn
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product or makes 1t avaeilable
Lo other%,wguld not be entitled to receive any relund.
Not having co 5 erated with the Commission's program to
remove the hazardous product from circulation, such a

consumer has not earned any monectary considsration.

after successiul use, i1s not entitled to a refund. Since
the device is out of circulaetion and therefore hermless,

there is no longer any need Ior the manufacturer to "pay”
for its return to ensure public safety. Any payment that

3 . by § N - o N N A e [ -}
a manufacturer should ke responcsible Ior under these

or implied warranties. Since failure to orerate

breach of
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the consumer's righls can be protected elther by the

8/ The record 15 in somo conflict. There 1s @viﬁﬂhcc of o
10 day uncond:itional n - u
instruction manua
evidence of 1y @J~L‘Q
parts and scrvice,’
Enforcement Counscl
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- based wpon the contfidential record, the
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Mr. Doss’s demise and the resulting legal gue

to the liability of his estate, it is probabl

there will be limited funds available to finan

recall of the welders. 1In this event, it is
to determinc prioritics.
The first leO:lt” should be notice to a

of the device concernling the hazardocus naturc

fact of

ctlions as

O
‘
I
fok
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H
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product. The remaining funds wcoculd then be ave

for purchase price refunds. However, since Respondents

are also liable for transportation costs, it
able to make some provision to reduce such ex

could be accomplished most effiecctively by reg

a small vital part ci the welder to be shipped

asbestos sole plate with its aeltached resistan

Those could be flattened and mailed with the
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in one large envelope, thus re

. Lael 4 e
Delicse. L0135
Cirine only
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ly, the welder could be delivered in person to the

manufacturer or to a Comunlssion field office.

tendering tho welders or mailing the sole plate would be

entitled to first claim on rex waining funds.

does not exhaust the available funds, the gro

If this group

Up submitting
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s only would bo entitled to recover from the
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balance on a first-cowe, first-soerved basis.
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An appropriate order implementing thoe findings

and conclusions above set forth is attached.
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coMs LR PRODUCT ShArpty COMMISDION
Washington, D.C.

-

In the Matter of:

WLCO, INC., a corporation
doing business in its own

name and ag
WEL~DEY WILDIDR MEFG. CO.
and the estate of
THOMAS H. DC3Z, deceaszed
formerly an officer of
the corporation.

CPSC DCCHET NO. V&~

I o

14

R i S W . WU S )

ORDER

This proceeding was initiated by a Notice o Eniorce-

ment issued July 17, 1974, which announced that @ hearin

[§1)
jo8

(B

wonld be held pursuant to Section 15(f) ¢of the Consumer

it
w

Product Safety Act ( U.5.C. 2064[{£f]) (the Act) to conc

3

whether Wel-Dex Elec

(a
4

< - Tal o~ N s FORO A h - v b
1o Arc Weldocrs manufacitured -y Rel

(

Inc., and Thomas Doss, individuzlly and an officer there
present a substantial product hazard as the term is uscd
Section 15(a) (2), and whether Respondents should be ord

% [ Y - vy o 33 - b .y
he welcder, give public notice of

r+

to cease manufacturing

B

the substantial hazard

e

nvelved, and elect to replace
repair or refund to thelr customers pursuant to Sections

15{c¢; and {(d) of the said Actl.

i
T

b
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. Desondents filed an answery generally donying tho

subsequoitly rejected by the Commission on January 17

1¢75. Public hearings wore held on February 14, May 13,

for furthor hearing, concerning an injury, which was helc

accepted fcor the record at the hearing, but not as an

3

admissio:
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that the Wel-Dex Elccitric Arc Welders present a s

|
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d
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product hazard’as the term 1s used In Section 13(z)(2) of
the Act. Respondents have ceased manufacturing the we

and have their right to elect to repair those
outstand ng. No election has as yet boon 2o betweaon

replacern::nt and refund to consumers. Responda

Doss died 5

O
i

ptember 30, 1975, and the Notice of Enforce

s

0

ment has on amended o

o

Doss, deceased, for the
An Interim Initial Decision was issued April 29, 1975,

Ao
A

and an &ddendum

o+
o
o
i
it
rt

to was released August 131, 1975. An

Amended Initial Decision based on the reopened hearing of

0]

February 12, 1976, is being issucd concurrently herewith.

On ¢he basis of +he stip d all the evidence

"of record, it is hereby found:
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¥n view of the foreqgoing, I7T IS HERDLY COUCLUDED
that tho Wel-Deyw Llectric Arc VWelder presents a sub-
stantial product hozard pursuant to Section 15({(a) (¢)

and (d) of the Act, that further manufacture of this

o

product or its distributicn in commerce should be
prohibited; that puklic notification is reguired to
adequately protect consumncr safety; and that an action

Eishw
b

jo8

by Respon
its purchase price plus shipping charges, less a
reascnable allowance for use as provided herein, 1is in

the public interest.

(’3

IT IS THEREFCAZ ORDERZD that Respondent, Re

Inc., a corporation doing business in its own name oOr
undexr any other name, its successors and assigns, an
its officcrs, and the Estate of Thomas H. Doss, formerly

an officer of the corpcraticn:

1. Refrain £ ing and dis
in commer: er zffectin .
as dLIlic” 3 oi the Act
Wel-De¢x Licciric ¢ Welcer, or any othevr
electric weldsr ¢f zimilar desion or con-
struction, gontainins anvy of the de ces
alleged to create a substantial t
hazard in the Notice of Enforcem

2. Give publ tely )
of this o r il of Wel-D
Mfg. Co., which 111 state thaot
Respondents and Inforcemoent Counsel
have agiecd and strative Law Judae
has deteruined, is of the stipulation
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pursuant to
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8. Notify the Lcnmls»ﬂ
prior to any prop :
Respondent such as di “ion, agsionment or
sale resuloing - ool

i et el R ara ol
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corporation, on ol

subsidiaries o} o
tion which may afifzch smpliance obligations

IT IS FURTHEU RDERED that i1f Respondents ¢lect to

replace the welder, the replacement welder unit shall be

submitted with all suppo

[af

ting technical data, slectrical

s

drawings and component materizl information, to the

Commissicon's Staff to ernable it to determing, Dofore the

1 -

welder is placed in the hands of consumers, that any

defects will be corrected

will not create a subs

7 L
.S SRR VR P2 g
8

r

e

€£~?g=

| F2UL N. PrEIRFLER
Administrative Law Judge

DATE: April 2, 1976
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	EXHIBIT B 
	EXHIBIT B 
	UNITED STATES OF A~ERICA 
	CONSUMER PEODUCl' SAFETY CO.Mc·lISSIO~J 
	In th,, Matter of ) 
	) 
	RELCO, INC., a corporation ) doing business in its ) CPSC D0CKET NO. 74-4 own name and as the ) WEL-DEX WELDER MFG. ) ~~~y ) 
	) 
	) 
	) 

	and 
	and 
	) 

	TR
	) 

	The 
	The 
	Estate 
	of 
	Thomas 
	H. Doss 
	) 


	(deceased) ) formerly an officer of ) the corporation ) 
	------------------
	------------------
	------------------
	) 

	DECISION AND ORDER 
	DECISION AND ORDER 

	On July 17, 1974, the Commission issued a notice of enforcement pursuant to section 15, Consumer Product Safety Act (CPSA), 15 U.S.C. 2064.alleging that Relco, Inc. and its chief operating officer Thomas H. Do had manufactured and distributed an electric arc welder which presents a substantial product hazard. The product known as the Wel-Dex Electric Arc Welder was all2ged to have design and performance defects which could cause electric shock, severe skin burns or fires. The product is an inexpensive mail 
	i r a hearing, presentation of documentil _ evidence 
	Figure
	Figure
	and stipuL1tions, the Administrative Law Judge on April 29, 
	1975 
	1975 
	1975 
	issued 
	an 
	interim 
	ir1itial 
	decision 
	and 
	order 
	finding 

	that 
	that 
	the 
	product 
	produces 
	a 
	potentially 
	dangerous 
	electrical 

	shock 
	shock 
	as 
	well 
	as 
	burns 
	and 
	fire 
	and 
	thus 
	presents 
	a 
	sub­

	stantial 
	stantial 
	product 
	hazard 
	within 
	the 
	meaning 
	of 
	section 

	15 (a) 
	15 (a) 
	(2), 
	CPSA. 
	Respondents 
	were 
	ordered 
	to 
	stop 
	manu
	-


	facture 
	facture 
	and 
	distribution 
	of 
	the 
	product; 
	to 
	give 
	public 

	notice 
	notice 
	of 
	the 
	dangers 
	presented; 
	and 
	to 
	offer 
	replacement 

	welders 
	welders 
	or 
	refunds 
	. .!/The 
	order 
	continued 
	the 
	proceedings 
	for 

	a 
	a 
	determination 
	of 
	the 
	proper 
	amount 
	of 
	refunds. 

	Fur'ther 
	Fur'ther 
	proceedings 
	were 
	held 
	on 
	the 
	question 
	of 
	the 

	proper 
	proper 
	amount 
	of 
	refund. 
	On 
	August 
	11, 
	1975 
	the 
	Adminis
	-


	trati 
	trati 
	ve 
	Law 
	Judge 
	issllf"'n 
	,:111 
	addendum 
	to 
	. . ,_l.Dl '
	-

	l 


	decision finding the usable life of the product to be one year and ordering replacement or full refunds for welders purchased within one year of actual notice of the hazard. Enforcement Counsel filed a notice of appeal but later requested the Commission to remand the matter for further hearings on newly discovered evidence concerning an injury caused by the welder. The request was granted and further hearings were held concerning the injury. y 
	Asection-15(d) CPSA, permits the election of
	lthough 

	ll 
	ll 

	repair of the defect, this remedy was found to be impractical. 
	On September 30, 1975, prior to the reopened hearing, respondent Thomas H. Doss died. 
	-2 
	-

	C ,ril 5, 197C the Administrative Law Jc issued and served his amended initial decision t1nc1 order on rcorencd proceeding'--;. This amcnd8<l decision reiterates the earlier decision th~t the Wel-Dex Electric Arc Welder creates a substantial product hazard which could lead to electric shocks, burns and fires. Respondents were again ordered to offer replacement welders or refunds. However, as a result of evidence received at the reopened hearings, the prior decision limiting relief only to persons who purcha
	No appeals of the decision w~rc filed by any of the parties. On May 6, 1976 the Comrnission, noting certain ambiguities in the refund aspects of the amended initial decision, issued an order allowing the parties ten days to file comments on specific provisions. No commc ts were filed by the parties; however, the Commission did receive a communication from the Administrative Law Judge advising that the Commission had misinterpreted his order in certain respects. 
	The Commission agrees with the Administrative Law Judge that the welder in question presents a substantial product hazard within the meaning of sect ion 15 (a) ( 2) , CPSA. The Commission is for the most part in agrcemr::nt with the 
	-3 
	-

	Figure
	1Livc Law Judge on the relief ordered. -is, 
	however, concerned with the policy implicc':ltions of v<1rious portions of the order including the refund provisions insofar as they may not require tender of the welder from persons in possession of the product and the treatment of persons not in possession of the welder. 
	The amended initial decision requires that persons in possession of the welder who have possessed it for more than one year from the date of hoticei/ of the hazard to tender the welder or specific internal components to the manufacturer in order to receive a refund. In contrast, the decision provides that persons who have possessed the welder for less than one year from the date of notice are entitled to a full refund regardless of whether or not they tender the product or the internal components. 'I'he Com
	Although the language of section lS(d) (3) CPSA, is
	1 
	silent as to any mandatory tender requirement, the legislative history clearly expresses the Congressional intent that the 
	The dfn.otice under !:,cction 15 (d) (3), (CPSA), 15 U.S.C. 2064 (d) (3), is the date of public notice after hearings or the date the consumer receives actual notice of the defect, whichever occurs first. 
	ate o

	-4 
	-

	Figure
	Cornmi: ; possesses the authority to specify~ 
	rcguirer,ten l where the refund option is elected. The legisla
	-

	tive history indicates that Congress, while favoring tender, 
	even contemplated a mandatory tender requirement in all 
	refund situations. However, the Congress decided on a 
	more flexible approach which allows the Commission discre­
	tion to specify such a requirement after recognizing that a 
	product may not be in a tenderable form or that tender may 
	present a danger to persons in the chain of recall. The 
	• 
	pertinent legislative history states: 
	... the Commission is intended to have authority to specify ... whether the product must be tendered .... 
	* * * 
	The Committee has decided against an 
	absoluLe Lequirement that consumer:::; 
	must tender products in order to be 
	entitled to the refund in favor of 
	this more flexible approach. The 
	Committee was concerned that, in some 
	instances, to require the tender of 
	the product might unduly expose con
	-

	sumers and persons within the distribution 
	chain to the hazards associated with 
	the product. Also, the offending product 
	may no longer be in a form which would 
	allow its tender. Sec H.R. Rep. No. 92-1153, 
	92d Cong., 2d Sess. p. 43 (1972). 
	Neither of the two situations mentioned in the legislative 
	history warranting elimination of a tender requirement 
	appear to be applicable here. The record demonstrates 
	that the welder or the designated components arc in a 
	-5 
	-

	Figure
	tender<.,. form and no <lunger is presented to pc .01 in the recall channels. Given the strong Congress 1 .LHtcnt and the obvious statutory purpose of section 15, to protect the public by encouraging removal of dangerous products from the marketplace and consumers' homes, the Commission believes that tender should be required whenever practicable and where no danger is presented in the tender process. A prime example of the danger to the public of a product which is not removed from the home was presented i
	not advance the purposes of the legislat and might expose unwary consumers and other users to the dangers posed by the hazardous product._!/ 
	Figure

	The Commission is also concerned with the treatment in the amended initial decision of refunds for persons no longer in possession of the welder. Under the order, persons 
	The Commission sin agreement with the difference in refund allowed by the Administrative Law Judqe based on the time of possession and the use received for persons in possession over one year. Th!'..."'Commission also agrees that section 15 mandates a full refund to persons in the under one year poss ssion catcgo 
	6 
	-

	who pc the welder less than one year anL e no longer 
	in possession are entitled to a 100% refund upon filing a claim. No requirement is included for the claimants in this class to ify why they are not in possession; and the order, as drafted, would allow persons who sold the welder, gave it away, or disposed of it for non-safety related reasons to receive a full refund. For persons who possessed the welder for longer than one year and are no longer in possession, a 50%, second priority refund is permitted if they file an affidavit that they disposed of the pr
	The Commission sees no rational basis in the record for allowing one group of non-possessors tn recover regard­less of why they disposed of the product and to limit the other group to recovery only on the basis of disposal for safety reasons. Moreover, the Com1.-n.ission sees no furtherance of the statutory goals by allowing recovery to a person who has sold or disposed of the product in question for non­safety related reasons. Conversely, the Commission believes it is important that safety conscious consum
	-7 
	-

	and sr i be given a right of recovery._J_/ Ace ingly, the 
	Commission ho.s amended the order to require an affidavit from all claimants not in possession. To minimize the potential abuse from false or multiple claims, the Commission has added a provision requiring proof of purchase to be submitted with the affidavit and has expanded the affidavit provisions requiring the claimants to certify that they have not sold, given away or otherwise transferred the welder to anyone. -~/ 
	The amended initial decision provides for a scheme of priorities in the event that sufficient assets are not available to provide complete relief to persons entitled to a refund. The order provides that respondents' assets would first be used for payment for notice, then to p~y refunds to consumers who tender the welder and lastly to pay refunds to persons tendering affidavits on a first-come, first-serve basis. Because the number of claims to be made is unknown, the record is unclear as to the ability of r
	Both section lS(d) (3) and the supporting legislative history explicitly indicate that the Commission has the authority to specify the persons to whom refunds must be made as well as the necessary proo of purchase. 
	No proof of purchase is required for claimants who tender the welder or the designated components. This allows claimants who may have obtained the welder second hand to obtain a refund. This appears to satisfy the overriding statutory purpose of removing the hazardous product from consumer use. 
	-8 
	-

	> -t-$1 M 
	satisf:. 7 claims. It appears sound to deal the potential problem of priorities at this time so as to alert 
	claimants of the possibility that their claims may not be 
	satisfied and to avoid any unnecessary delay which might 
	result if the Commission is later called upon to make a priority determination._2/ 
	A further provision of the amended initial order which merits consideration is the provision permitting return of the welders to Comrnission offices. The decision does not elaborate the reasons for including this provision in the order, but the Commission presumes that it is intended to reduce shipping costs and to provide a convenient dropping off point for consumers who may live near such offices. The decision also does not specify the mechanics for using the CoIT1mission offices, including provisions for
	The Co~@ission believes it important that claimants be advised of the potent 1 lack of assets in the notice of recall. While such a warning may deter consumers from tendering their welders or otherwise seeking refunds, such reluctance should be alleviated somewhe1t by amending the priorit s set forth in the order lo allow claimants in the tender category as well as the affidilvit group to be repaid on a first-co;ne, first-serve basis. This change should also serve as an incentive for claimants to quickly re
	-9 
	-

	that c. Jrder which allows the use of Corruniss:, offices must specifically deal with these problems. In the present case the Administrative Law Judge has included an innovative practical solution for reducing shipping and hzrndl ing costs by allowing consumers to return certain vital components instead of the entire welder. The Commission believes that this provision will adequately reduce shipping and handling costs so as to eliminate any necessity for using the Com­mission offices and the multitude of pr
	Although the use of Commission office facilities is not warranted in this case, the Commission believes that it can assist in the recall through its communication resources. In addition to an extensive written communications facility, the Commission maintains a toll-free "hotline" in its national headquarters which can be used to assist consumers seeking to return the product in question or otherwise filing a claim. To utilize this resource, the Commission has drafted a form public notice to be used which a
	-10 
	-

	...,,$i!!!il:J)As;;w.,;W 
	concer ':f the recall. In conj unction with thL .iotice, the Com.rnission hcis also ordered the: parties to draft a letter to reply to inquiries which will include the necessary warning and the details of the recall. This format will serve two principal purposes. It will first provide a simple and convenient manner for claimants to obtain information concerning the recall. Secondly, it will avoid the use of a complex, confusing and possibly misleading published notice which could not include all of the nece
	-

	One final rnat.ter which the Commission has considered is the provision of the amended initial decision ordering relief against the Estate of Thomas H. Doss. The original notice of enforcement was issued against Relco, Inc. and Thomas II. Doss individually and as an officer of the corpora­tion. The record reflects that, at the time the notice of enforcement was issued and prior thereto, Mr. Doss was the sole shareholder and ch f operating officer of respondent Relco, Inc. In ~era proceedings were conducted 
	-11 
	-11 
	-

	Figure
	#1$1( 4-W4 ... b 
	inter -~' the financial condition of the corp ., tion and Mr. Doss personally. Shortly after Mr. Doss's death, enforce­ment counsel filed a motion to amend the h0ading of the notice of enforcement naming the Estate of Thomas II. Dos Counsel for respondents, although not opposing the moti• insofar as it sought to reflect the death of Mr. Doss, objected to the request insofar as it sought to hold the Estate liable. Counsel for the Estate on October 14, 1975 sent a letter to the Office of the Secretary of the 
	-

	• 
	mission advising of the death of Mr. Doss and seeking to extend the time to respond to an appeal to the first initial order (AuguBt 11, 1975). In the amended initial decision of April 5, 1976, the motion to amend was granted and relief was ordered jointly against thP corporation and the Estate. 
	The Commission's of the In camera record demonstrates a sufficient intcrtwinement between th personal finances of Mr. Doss and those of the corporation to render the Estate liable for the relief ordered herein. The Com­mission also notes that the Estate, having full notice of the proceeding, has failed to note an appeal of the amended initial decision and apparently has acquicscd in the order and will assume liability. Accordingly, the Comrnission will not disturb the order in this regard. 
	-

	Figure
	-12 
	-

	ccordance with the foregoing, the Com ion 
	has alter the amended initi~l order in the following manner: 
	(1) 
	(1) 
	(1) 
	to 
	require 
	tender 
	from 
	persons 
	in 
	possession 
	of 
	the 

	welder 
	welder 
	who 
	seek 
	a 
	refund; 
	(2) 
	to 
	provide 
	that 
	only 
	those 

	clairnanls 
	clairnanls 
	not 
	ir1 
	possession 
	who 
	disposed 
	of 
	the 
	product 

	for 
	for 
	safety 
	related 
	purposes 
	and 
	who 
	execute 
	appropriate 

	affidavits 
	affidavits 
	and 
	submit 
	proof 
	of 
	purchase 
	are 
	to 
	be 
	entitled 


	to a refund; and (3) to clarify and amend the notice require­ments and the provisions permitting returns to Commission offices. 
	UNITED STATES OF AMERICA 
	CONSUViER PRODUCT SAFETY COMf1ISSIOI1 
	In 
	In 
	In 
	the 
	Matter 
	of 
	) 

	TR
	) 

	RELCO, INC., a corporation doing business in 
	RELCO, INC., a corporation doing business in 
	its 
	) ) 
	CPSC 
	DOCKET NO. 
	74-4 

	own 
	own 
	name 
	and 
	as 
	the 
	) 

	WEL-DEX WELDER 
	WEL-DEX WELDER 
	MFG. 
	) 

	COMPANY 
	COMPANY 
	) 

	TR
	) 

	and 
	and 
	) 

	TR
	) 

	Estate 
	Estate 
	of 
	THOr.Ll\S 
	II. 
	DOSS 
	) 

	(deceased) 
	(deceased) 
	) 

	formerly 
	formerly 
	an 
	officer 
	of 
	) 

	the 
	the 
	corporation 
	) 

	-----------------
	-----------------
	-

	) 


	ORDER 
	Respondents, Relco, Inc., a corporation doing business 
	in its own name or under any other name, its successors and 
	assigns, and its officers, and the Estate of Thomas H. Doss, 
	are hereby ordered as follows: 
	1. Respondents are to refrain from manufacturing and distributin<J in commerce or any manner affecting corrunerce, as defined in Section 3 of the Consumer Product Safety Act, 15 U.S.C. 2052, the Wel-Dex Electr Arc Welder, or any other electric welder of similar design or cor.­struction, containing any of the defects alleged to create a substantial product hazard in the Notice of Enforcement issued herein on July 17, 1974. 
	2(a) Respondents arc to give the following public notice immediately upon receipt of this order in the name of Wel-Dex Welder Mfg. Co: 
	2(a) Respondents arc to give the following public notice immediately upon receipt of this order in the name of Wel-Dex Welder Mfg. Co: 
	NOTICE TO ALL PURCill\SERS AND PERSONS IN POSSESSION OF WEL-DEX ELECTRIC ARC J;·JELDER. 

	The United States Consumer Product Safety Commission has found that the Wel-Dex Electric Arc Welder presents a substantial product hazard which could cause electric shock, burns or fires. The Wel-Dex Electric Arc Welder, manufz~tured by Wel-Dex Welder Mfg. Co., was sold primarily by mail order from 1968 to 1974. All persons in possession of a Wel-Dex Electric Arc Welder, purchased during this period, arc advised to immediately stop using the product. The manu­facturer has been ordered to replace the product
	(b) The aforesaid not 11 be given immediately in the following manner: 
	(1) 
	(1) 
	(1) 
	by issuing a joint press release with the Commission upon this Order being issued; 

	(2) 
	(2) 
	by inserting an advertisement of at least the same size and prominence in the same publications as the advertise rnents in which respondents offered the defective welder for SQle, including: Columbia, Farmer Stockman, Complete Mens Group, Eagle Magazine, Field and Stream, Fur, Fish, Game, Mechanix World, Popular Mechanics, Popular Science, Official Detective Group, Outdoor Life, Sports Afield, Western Publications, Woodmen of the World, Workbench, Pro 
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	gressive Adventure Detective, Mechanics, 
	gressive Adventure Detective, Mechanics, 
	gressive Adventure Detective, Mechanics, 
	Farmer, Rustan's Men's . for Men, R~3l Detective, Men in Adventure, Science and Spare Time; and 
	~p, Police & 

	(3) 
	(3) 
	by mailing a letter identical to that required under paragraph numbered 5 here­in to all known purchasers, including dealers, of the defective welder, warning them of the alleged hazards and informing them of respondents' e 1 cction under this Order; 

	3(a) 
	3(a) 
	Respondents the welder with the 
	shall have or provide schedule set 
	the option to replace a refund in accordance forth hereinafter. 

	(b) 
	(b) 
	If respondents elect to replace the welder, a prototype of the replacement welder unit shall be submitted with all supporting technical data, electrical drawings and component material infor­mation, to the Commission's staff to enable it to determine, before the welder is placed in the hands of consumers, that any defects have been corrected and that the replacement welder will not create a substantial product hazard. 

	(c) 
	(c) 
	In the event that respondents do not elect to refund, then replacements shall be given without charge to all persons who either tender the welder or an affidavit and proof of purchase under the provisions of paragraph numbered 4 herein irrespective of the time of possession or the percentage amount of refund which would have been allowed under other provisions of this order. 

	4. 
	4. 
	If respondents refunds shall schedule: 
	elect be made 
	to offer according 
	refunds, to the 
	said following 

	(a) 
	(a) 
	Consumers who possessed the welder for one year or less at the time of notice under paragraph numbered 2 above or at the time of actual notice of the defect, whichever occurred first, shall upon tender of the welder receive a refund of 100~ of the purchase price paid, plus shipping costs. 

	TR
	-3 
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	TR
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	(b) Al 1 consumerr; who tender the welder and its welding rods, either unused or partially used, receive a refund of 100 of the purchase pric paid, plus shipping costs, regardless of the length of time they possessed the welder. 
	sh.:i.11 

	(c} All consumers who have possessed the welder for more than one year at the time of notice under paragraph numbered 2 above or actual notice of its hazardous nature and who tender the welder, without its welding rods, shall receive a refund of 50% of the purchase price, plus shipping costs. 
	(d} All consum2rs who possessed the welder for less than one year at the time of actual notice of its hazardous nature and who tender an affidavit, under oath, properly notarized, stating that they disposed of the welder after learning, through their own inspection or other­wise of its dangerous characteristics and have not sold or transfered the welder to anyone shall receive a refund of 100~ of the purchase price if their claim is accompanied by a copy of a sales receipt, shipping receipt or cancelled 
	check or money order. 
	(e) All consumers who possessed the welder for more than one year at the time of actual notice of its hazardous nature and who submit an affidavit, under oath, properly notarized, stating that they disposed of the welder after learning, through their own inspection, or otherwise of its dangerous characteristics and that they have not sold or transfered the welder to anyone, shall receive a refund of 50~ of the pruchase price if their claim is accompanied by a copy of a sales receipt, shipping receipt or can
	check or money order. 
	5. Respondents or their attorneys together with enforcement counscJ, shall immediately draft a letter designed to advise persons responding to the notice under paragraph numbered 2 herein of the dangers of the welder, the provisions of this Order and the manner and form for tendering the product or components or otherwise submitting a claim. Said letter shall include a provision that the U.S. Consumer Product Safety Commission assumes no responsibility for the refund or replacement of the' subject welder. S
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	shall cont.:1in precise illustrated in~ ·t:ions for d ism,~n t ling trw component:::: fo tcnu-::r under paragraph numbered 6. 
	6. 
	6. 
	6. 
	Respond0nts shall accept as tender of the welder the delivery of the asbestos sole plate of the welder with its attached resistance clements and welding rods, if the rods are available. 

	7. 
	7. 
	Tender of the welder or components hereunder shall be made to the respondent corporation or agents retained by respondents. 

	8. 
	8. 
	Respondents shall make expenditures according to the following order of priorities, in the event of limited funds: 


	(a) 
	(a) 
	(a) 
	Letter notice to all known purchasers; magazine advertisements. 

	(b) 
	(b) 
	Refunds or replacements to claimants who tender the welder or components specified in paragraph numbered 6 on a first-come, first-serve basis. 


	(c} Refunds or replacements to claimants who tender affidavits on a first-come, first-serve basis after all group (b) claims have been satisfied. 
	9. 
	9. 
	9. 
	Respondents shall make all payments due to conswuers under this order within six (6) months of the request for refund by the consumer. 

	10. 
	10. 
	Respondents shall file compliance reports as follows: A preliminary report of compliance must be filed within fifteen (15) days after service of this Order upon respondents, detailing fully and specifically what measures they have taken to comply with this Order. Compliance reports shall be filed every thirty (30) days thereafter, until submission of a final report, summarizing all actions taken by respondents pursuant to this Order. 


	10. Respondents shall notify the Commission at least thirty (30) days prior to any proposed chanqe in the corporate respondent such as dissolution, assignment or sale resulting in the emergenc~ of a successor corporation, the creation or dissolution of subsidiaries or any other change in the corporation which may affect compliance obligations arising out of this Order. 
	-5 
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	12. Respondents sha.l 1 notify the Cornsnis:::; ion al lea~, thirty (30) days prior to any proposed or tual distrlbution of the assets of the) Esto.tc cc··· 'I'homas H. Doss other than routine rnuintena -:e expenses or costs. 
	BY THE COMMISSSION 
	Figure
	SADYE E. DUNN Secretary Consumer Product Safety Commission 
	DATED: 
	-6 
	-
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	UNITED STATES OF AMERICA 
	CONSUMER PRODUCT SAFETY co:-1:--nss IO:J 
	) In the Matter of ) ) 
	RELCO, INC., a corpor2tion ) doing busi~ess in its ) own name and c:1s the \·tSL-) • DEX WELDER :•I='G. co:-IP ).?.':Y ) CPSC DOCKST :;o. 7 4-4 and the estate of ) 
	) 
	THOMAS DOSS (deceased) ) formerly an.officer of the } corporation ) 


	) 
	) 
	_________________ 

	AM.ENDED INITI.A.L DECISI0:,1 A~;!J 
	ORDER ON REOPE.:.I.::;J P?.cc.s::;:i1:;c; 
	, C' C"1 
	..... ..J .,_J ........
	The Initial Decision and Orders previously ir1 
	this proceeding are hereby modified arid supplenen ted on 
	the basis of the reopened record as follows: 
	* Pursuant to Rule 72 of the Corc~";;ission :::; Interim Pules of Practice for Adju~icat Procccdin s (P~rL 1025.72) a notice of appeal fror.i this .Awcndf•d Ir!i ti~:l Dc:cis n must be filed within 10 days o[ the service date a An appeal brief may be filed 30 days after said service dilt . 
	1 

	.. 
	t. tot Ore: ot Jan ary 17 1975, Res dent~; a c.' er "c: 1.:: ,, t: :.~ f o:n t date of n:::cucst b a . for orrcctivc· action to refund the ru::-cti::isc LJric in who1c oiin part or re.; lace the i.·:,..:1-Dcx ectric Arc ~·/(::lder with a Stifc uct. 
	Figure
	1
	con~;urr.cr
	-

	2. Since the evidence in th~ rcorened hearing reveals .:1 3 1/2 ve2r period, it i~; found to be in the public interest that deductions from the purchase price reprcs~n~ ing reasonable allowances for use of welders i~ the poss,::,.:;.:,_:_o;;. ot cu:1~\.1~~1.::::rs :o::-r:1::)rc ::12..:'""4 one year at the tirrte of notice of the: h.:1z2-rd as 07:'"C:; ,-• .:,-:: by Section 15 (d) {3) of tho Consu:::-iE:r ~)roduct Sa.::c::.y Act, be established as follows: 
	an 
	instance of intermittent use over 

	a. 
	a. 
	a. 
	A consu.rne::: who possessed the welder for more than one year at the time of notice of the haza a.c ~enders it together with un~s or partially used rods is entitled of his purchase price shipping costs. 

	b. 
	b. 
	A consumer who possess the welder for more than one ~car a~ the t of notice a.:'.:' hazard anc "·r: tendc .::, the welder ,-.:i thou t :rods is prE~ ·.1:ned to have obtained cc:1.si rat,lc be:1ei: from the device and is, t refer£, & re=und of 50 o his total pure se p:.:::-icc, plus shi 1.ng costs. 
	entitled 
	to 


	c. 
	c. 
	A consumer who after recogniziny its unsafe ch2ractcr and executes an aff a t to th~t effect is entitled to a refund of SO~ of his tot&l purchase price plu~ shipping costs. 


	Figure
	d. 1'. consumer-'>-vho iqnort:s the Co:nmission' ~..: or manu fact ur r's· nc:iticc t.li.:lt. thE.: wEd.u ~· is ·hazardous <1ncl continue~~ to u:; it, or mab . ..:s it 2.v~1.L.1blc tu others, or disposes of it for olher th.:in so.fcty reasons is not entitled to ilny refun<l. 
	wel 
	pr rit s for c penditurc o r1c avuilc:ib und sh 11 be as foll 
	First Public not e to all r __chasers. 
	Second Refunds to consumer~3 tendering the 
	welders. 
	welders. 
	Third Refunds to consu:ners t cr1.ng affidavic in lieu of wcl rs on a first-case, first-served basis. 
	4. Shipping costs may b~ reduced by tendering the welder's as~~stos s012 plate wit~ at=~c~c~ resistance elenents a~d ~elding ro~s. available, in lieu of the entire we~ier. ~en~cr may be by U.S. mail or in person t.o the manufacturer or any Cor...:nission office. 
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	I 
	On April 29, 1975, 2n Interim Initial Dcci;::;ian and 
	Order was issued in this proceeding finding as follows: 
	1. 
	1. 
	1. 
	l;, a substantial product hazard within the mean­ing of Section lS(a) (2) of the Consumer Product Safety Act. 
	That the Wel-Dex Electric Arc Welder 


	2. 
	2. 
	That Respondents be ordered to cease hlanufacture of s~id welder, give public notice cf the substanti~l hazard ~~volved, and offs= to replace the device or rc~und its purc~asc price less a reasonable allowance for p~st use to all welder customers since 1963 pursuant to Section 15 (c) and (d) of said 



	Act. 
	Act. 
	3. That the proceeding be reopened for f~rther hearing cor:unenci:1g c:-" ~,:ay 13, 1975, to receive testimony and exhibits cc~cerning the ?roper a.mount of refund less c. reasonable 2.:-,::Je:::-for use, if the weldc:-~:as tiee:-1 in the ?OSs::.:ssicn of a consumer for one year or more (~) at the time of public notice u~cer Sectio:: lS(c) or 
	~ +-ir:.o ... .,-, -,,.,1,..,,.,c,,--oc.-:,;v~,c:: ""~ ... ,,,,,l
	0 
	5 

	(B) at th r..;:: i.,.-. .. ,~-i.,.....,.l.,.;. \,,.. ... J. _,,..,, __ --,_,__..,_ _ __, -'-''-'---~ 
	notice of the defec~ or nonco~?liance, which~vcr first occurs pursuant to Section lS(c) (3) of the Act. 
	On August 11, 1975, after further hearing c~ finding 
	(3) above, an Addendu~ to the Interi:J Initiul Decision was 
	issued finding as follows: 
	1. 
	1. 
	1. 
	That the usable life of the Wel-Dex Electric Arc Welder under no:-.r::al operating cogditions is approximately one year. 

	2. 
	2. 
	'!'hat Respondents be required to elect between replacement or refund of full purchase price plus shipping charges fo= all Wcl-Dcx Welders purchased by consumers within one year of actual notice o~ the admitted subs~2mti.::1l product hazurci; design of replacc~ont welders to be approved by the 


	Commissiori.. 
	\ 
	-s-
	-

	:r··~·uc-.:..-c.;,f dt.lt.c· ()= fJt1rc:J-1,::-i(~ i:~ a~~.tf' z~.~::~ 17:f~i}r~=-~ (_):: ZlCtl1 ..l l 11•_·;1 :::ic1:.~ tcJ lH ... • ~>t1!:;:nit.tclcl tc) n1i.1r1t1fzic:t:.ux~r.:r 
	by tc~dc~ing cor1~;umer~. 
	1
	vr<~lc1~·,rs; f>t.1r_-cl:"!.:_._d ::~circ: Lf1<-1r1 or1c: '/t;(·:.1.-fJricJ~ t.o ~1t-:tu:J_l n.otic(~ of tt12 !..:.l procl~_1c:t. r1,:1.::~s.r:-:..:. 
	1 
	llb::.;t2.r1t.:i.LJ

	At the s<1r:1c tine, c1 su,.-:unary of the conf .icc:1. t:ial record 
	relating to the individual Respondent's health and the 
	corporate RE::>SIXmdcnt s f inane i2 l cor1di tion ,e.J. :__; f ..:ecl to 
	I 
	or-.,:2.rc

	The exceplions .f:ilc:..2 by ?.t.2:.:,pondcnts die ncn::. contest thc:c finding that the Wel-Dex Neld2r presents a substantial product haza?:d. In fact, Rcspo~dcnts have ceased ~2nu~acturing the welder and have agre::::d to abide by the pro,:is.i.or.s o.: the 
	proposed order to give public ~otlce of the hazard a~d to replace the weleer with a safe product or ~cfun~ the purch2se price to all consuners ~ho po=scssed it for a yea~ or less at the ti~e they recciv~~ actu~l notice of the ~2z2r~. On September 30, 1975, the individual Rcsponde~t cie=. 
	l 

	Thereafter, Enforcement Counsel moved to a~e~a the Notice of EnfoLcement to substitute the Estate o~ Tho~as Doss, d£ceased, for the individual Res~!8I1dent servi~g both counsel of record and counsel fer the Estate. Respo~dcnt•s Counsel, Gilbert Lessenco, Esquire, has i~tcrposed an objcctia~ in effect disclaiming Estate liability. 
	The motion is granted pursua:1t to· Section 15 (c) of the 
	1kt which confers authority upon the Cor.iraission tc 
	dcsigna.le 

	i cl to c l. S 0 
	1 
	House Cc,:rc:ni tet2 
	that 
	that 
	that 
	the 
	Cormnissi.or1 
	would 
	have 
	the 
	authority 
	to 
	r::,L:icc 
	this 

	obligation 
	obligation 
	(refund) 
	on 
	the 
	person 
	raost 
	able 
	to 
	boar 
	the 

	cost where equitable warrant such action 
	cost where equitable warrant such action 
	and other consider tiur in the public interest." 
	1/ 
	appc3r to Tb.::: financi.:11 

	condition to satisfy 
	condition to satisfy 
	of the co~ all claiDs. 
	rate Respondent Therefore, 
	the 
	may not Estate 
	be o: 
	suffic~ ~~omas 
	~t 
	• 

	Doss 
	Doss 
	who 
	was 
	the 
	President 
	and 
	principal 
	operatirig 
	officer 

	of 
	of 
	the 
	Respondent 
	Corporation 
	during 
	his 
	lifct 
	is 
	properly 
	a 


	Figure
	this proceed 
	On December 1975, t!-.e Cor..::iission reo proc~eding on Motion o~ En rceoent Couns l to Receipt of Further Ev nc:e relati~g to the f i:::-st.. knc,\•Jr:: injury which occurred on Septewl:Jcr 13, 1975, to a user o: 
	Figure
	1 ,-, 
	-1,.,.
	the Wel-Dcx Electric J'..rc ;;t:ld2r. 011 Fcbrua w, 1976, the further hearing ~as held in Settle, Wah 
	n, 
	Figure
	l on 
	.March 
	.March 
	.March 
	18, 
	1976, 
	on 
	whicli 
	date 
	the 
	case 
	was 
	ittcd 
	for 

	supplemental 
	supplemental 
	ini 
	l 
	1SlDn" 

	1/ 
	1/ 
	House: 
	hcporL 
	Doc.1rr,c:::1t 
	#92-15003, 
	p.43 


	\ 
	' 
	Figure
	th~ follo~ing incid2nt: Mr. Charles S. Brown, Sr., a former Fcdc,ral Aviation 
	Administ!~ation 
	Administ!~ation 
	Administ!~ation 
	ldr 
	Trziffic 
	Controller 
	for 
	28 
	yc.:irs 
	livinc:; 

	in 
	in 
	Amarillo, 
	'Icxa~,, 
	purchased 
	2. Wcl-Dex 
	h'eldcr 
	in 
	early 

	1972, 
	1972, 
	paying 
	$26-$27 
	(includi~g 
	extra 
	cables) 
	for 
	the 


	Figure
	his trailer. As a home owner, :-:r. Brown hac: har:clr::d a:-::.c: repaired electrical equip~cnt s~ch as toasters, radios, television sets, and portable electric tools. He had read advertiseDents concsrning the Wel-Dex Welder in various sporting magazines. 
	After failing to v:cld (:.s v:cis 2.:,le to strike an arc, 
	Figure
	on June 16, 1972, returnins the welder for repair. Sor:1ctime later the sane welder ~as ret~rncd by the c □ ~2any without cc::~'"'.',cnt. The witness ~~e~ tha~ it w2s the saGc welder because he had previously dropped some scain o~ it and the stain was still there wten the welder was returned. 
	-

	After trying again to weld with different ~cthods and using various size rods capable of welding brass, 
	.....
	steel, and aluminum, he was still unsuccessful. This Ll!TIC 
	\ \ 
	' " 
	Figure
	sh.elf ancl ,:~ventu;_i 11:.,' r.,oved from lun.:.irillo to the Scc1 t tle area . 
	.Yrr. Brown ha:::; a ~on, Charles S. Brown, Jr., a college:· graduate in engi::1cer ing i,,;i th 15 yez.trs exper ic--:cc ir, the 
	Figure
	',:i th the rank of :-:2.jcr.
	Figure

	I 
	Figure
	civilian, Mr. Brow::1, Jr., completed a vocatio~al school course in welding. ~hereafter, he became a w~lding in-structor 2nd recc i vecl. 2. certi:: ica-:c as such ::rcr:i t':-,c Cit:.,· of Seattle. On the evening o.: Septer:-l:ier 13, 197 5, Mr. .Bro·,;::1, Sr. , asked his son to try the welder to see what was wro~g 
	I 

	Figure
	never been able to successfully operate the tool. They entered t~2 garage, placed the welder on a board across 
	With 
	power on, Mr. Brown, Jr., attempted to weld a heavy picc~ of metal and a bar, utilizing two carbon rods wnicn when 
	pressed 
	pressed 
	pressed 
	together 
	were supposed 
	to 
	produce 
	a 
	suit~blc arc. 

	He 
	He 
	was 
	unsuccessful 
	in 
	that, 
	like 
	his 
	father, 
	he 
	could 

	strike 
	strike 
	an 
	arc; 
	but 
	the 
	arc 
	would 
	not.sustain 
	sufficiently 

	to 
	to 
	"run 
	a 
	bead." 


	I b 
	c n truct. n dry at this tim~. L'. p appeared to come apart. With the two wooden hQndl~s of the rod holders in his hands, Mr. Brown, Jr., m:::ivcd to push the bar and the metal bZLc~: toge th r. He have pushed the metal parts of the ~od hol~~~ with his thu~::lJ. In dny event, at that·moment ~c ap~eare~ to"bend clear over"and slump to the floor having apparently received a severe electrical shock. Subsequently, he was revived by heart mass2.;c ad:.:1inisterecl b::· his fathsr and mouth-to-mouth resuscitation
	Figure

	Figure
	Figure
	Hr. Brown, Sr., was not a;,:are o.: the Co:.;1..-ni.s.sicn ;;ress release issued in July of 1974 war:1 the public that the Wcl-De): Welder may be a substa::1 tiall::l haz us p uct. He testified that he "would have thought" th~t each purchaser should have received a letter conc:crning t.hc hazardous nature of the product. 
	Yrr. Brown, Sr., testified that if hc had en notified by th!:? mJnuL::icturcr that the.: welder was a hazardous device, and if he had been offered transportation charges, he 
	\ 
	' 

	in it~ 
	he h.J.d to p,::cy the.' tr.::rn:;porlatjon ch;:irgcs, }v· ·,:uulcl 
	have taken the device ap<1rt ,:md "seen ,,,:h,::i.t he would 
	have been able to get out of it and use." 
	not have thrown the device a~ay if he hiltl b8c~ notified 
	that it was hazardous (since he charactcristic2lly 
	preferred to have used the: parts and particu12lrl.Y t.hc 
	wiring. 'I'he reflli1d was not ir.ipo.rtant to hirr. co:::p.:::.red 
	to the danger. However, he believes that if t::c 
	manufacturer sold scra2thing that was no good, in all fairness it should refund the purchase price:. "It 
	l { would have been .::. lot uf trouble to send it be.c}: .mless 
	1

	~ 
	there was some:thing to be gainc::l 49-SO)." The only reason he used the -.-:elder agair1 because: his son was experienced and he thought that m~y~c the latter could get some esc out of.it. Having bee~ in the Civil Aeronuutics and Fc:c.c:::al l:.-.,-ii:i tion J,.d::iini s tra tions for 28 y~ars, safety was the basis of his position and
	\ 
	I 

	t 
	t 
	he would not, in any manner, have ignored i:l notific:1tion that the device was hazardous. 
	'\ 
	•
	ignored th,~ warning and conti;-rncc. to use the in,; trur;1cnt, such a person sho:-1ld not receive a refund bccc:it:sc oC his carelessneGs (Tr R5J). 
	III THE OPPOSING cc:n:s~:TIONS 
	Enforc~scnt Counsel ~rgues thac the ~elder is not only hazardous, which Respondent has as well; and since it cannot weld successfully, all consumers have received no benefit from the weld~r and, therefore, are entitled tu a refund of the full purchase pric~ plus transport2tion costs. 
	-

	fairness ane based upon the financial evide~cc of record in this proceeding, ~elco should have six ffion~hs fro □ the date of each consumer request for correcti~c action to refund the welder purchase price or to replace the ~elder with one free of the defects in issue. maintain that the evidence of record clearly e~:::abli shes that the usable life 
	• an:J. the ref ore, there must be .:1 deduction fro,:, the purcha:::,c price for prior use if the product has been in possession of a consu~cr for one year or more at the ti~c actual notice of the hazardou~ nature of the product was rcc~ivcJ. 
	\ \ 
	DI s 
	The p 0 tr.J 
	Initial Decision issuC; l.ugu,;;t 11, 1975, did nut contain a provision which would allow Res2cndcn t:; months from the date of a consumer req~est to provide for a refund or replacement of the welder. cussion o: this point in the Interir:i Initial Decision of April 29, 1975. It is correct, as sta~ed by Rcspa~dent, 
	Figure
	• that the Order of the Corr..;:.issio:: dated January 17, 1975 
	4 
	rejecting the proposed consent agreement and ~ctting the case for hearing, did provide for such a six month period for the making of the necessary refunds or:-replac:c::.21:ts. The language in the Cornmission' s Order is as follows: 
	"In addi tiori, tf12 prc!~'C s ag 1~c£:r~ie:-1:: :1c order provides th2.::. ::.:-.,::: I:.s_!)on n~ .. six (6) mon ~-=2-t~c ~ =c of th0 Ord2r to make the ncccssar~t r2:'~;·:d or r2;-)lcc ment. The Co::'::i.i t~1a 
	-

	manufacture::-h'J'..::, c:_ ·-r; be subicct ta~ s~­the de~2nd ~s--~------to be sa::.is-~ ~ ~~-to defrc1y 
	Commission, in this c th•· 
	Respondent si:-: (6) !:'.or:::. ::rom the d2· of the requos t by th0 Cor1SU:'11er for corrective action to rc~und t pure ~ price of tho ~elder or re ~Jee th w~ld r with one free of the de ects in issue:." 
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	provision. 
	thf..! Co1~:~cii.sc;iun's Order-i~; cont.:-cllirHJ. 3/ the proposed Order will b2 modi~ied to include a six month period for arranging refunds or replacement~. With respect to the second issue concerning the usable life of the weld.er, it will be recalled th.J.t the findings in the Addendum to the Initial Dcci~io~ tcld that the usable life of the welder approxi~accs on~ y~ar. This was based upon evidence produced by Respondents
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	which demonstrated that the welder was successfully operated by an engineer from Researc:-, J..nc.
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	using the electric arc method involvi::19 <..:o:-.:su::12:Jlc 
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	electrodes, for several types of welding,
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	5oldering, and cutting tasks. Th€:! exp~rt witness testified that a user, recogaizir:.g the i:-1hc::-e::n .. construction of the product and e~ploying reasonable care, could ex2~ct 
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	to use the welder sever~l tines a nonth over the course of 4/ 
	one year. 
	~/ A six month pcrr each recucst for rccitti~g refunds
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	by 30 minutes continuous use, since the instructions included with the welder descr~bcd a 501 duty cycl0 involving only three nine. tcs c con tinuou;; use. two items of conflicting testi: ..c)ny formerly conprised 
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	the sole evidence o::= record cc::-,:-erning • the uso.~::,lo li:c of the welder. Althous~, it mi;~t have been opined that the welder could have bee. used intermittently over a period in excess of one :/'2ar, the::::e w::is no eonsume:r evidence to that e£.:c...::~ until the he,:;.ring ·~:c.:.s again reopened to take the t2s' ~~ony of ½r. Charles S. Brown, Sr., concerning the det~.~ls of .the injur:r to his son. 
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	Initi.J.1 Dccic:;ion of August 11, 197.2, 
	that the welder has a USilble life of only one year must 
	now be modified to re:flect the new evidence of rE:cord. 
	The statutory lar:guagc as read in conjunction ";ith 
	its legislative history suggests t~2t the Co~;rcs 
	conferred an unusually wide degree of latitude upo~ 
	the Commission to exercise its discretion with rcs;::iect 
	to the persons who pay the refund, what the consu:::-ier has 
	to do to obtain a refund, and t~c amount of the dcducta~lc 
	allowance from a refund for use in excess of one year. 
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	(C}, or (B) at the time the consumer receives .:1ctue1l notice of the defect or noncompliance, whichever first occurs.}." 
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	must balance the policy to prcv2nt consu□ cr u~just en
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	richment cand~ted by the quoted language of Section 
	15(d) (3) of the A.cl against the need to ensure public 
	safety by encouraging the return of the hcizardous product 
	by consu:ners. 
	•
	In the instant case ccr~ain ~acts are clearl~ 
	established by the evidence of record: 
	1. 
	1. 
	1. 
	Tte electrical shock haza=d from device is extremely serious, in this case resulting in near death. 

	2. 
	2. 
	The hazar,:: was present in each welder th<.:: day it was sold. 

	3. 
	3. 
	The welder is a tool w~icn is normally uscc intermittently with varying interv2ls bet~een 


	use. 
	use. 
	4. The hazard does not dscline with the age o! the welder, but is presc;-;.t ecch time it is pluggec into an electrical o~tlet. 
	S. The parts of the welding pac~2gc which are con­sumed through use are the welding rods. 
	6. The previo~s ?rocee~ings ha~c reveale2 that there is no possibili~:/ of repair of c:ny of the welders. Therefore, t~c elective re~edy must be either to replace with a safe devicr or refund tte purchase price less a re2son~hl~ allowanc~ fur use extending for more than one year. 
	lt is noteworthy that the House Report sugge.sls that 
	the does not have to require the consu~;,cr to 
	Commis:;i.on 

	tender the device in order to obt.:iin a refund. 'l'hc Reporl 
	( 
	states that in certain instances "to require the tender 
	·-..-
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	cf tr;e 
	" 
	Fi th the f?r.-oduc t. " How.:,ver, th i:_:; ? r-o:• lcr., c:,,: • 
	to the.: welder,. a product ~,uch as yarn contc:ir:cinzitcJ. \•;ith anth:_c2x ,•:hich 
	might expose the con.sumer and tho!:.;12 in the tcr": __.:.:r As previously stated, the ~elder ~sonly dangerous if plugged i~ to an electric~l circ~::..~. The Report also suggests that the "o:fend:.::~g prcduct. may no longer be in a f orrn which v,·ould allm·: i :..s tender." 
	I 
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	However, even if the welder were disintegLated by an electrical short circuit, the re~ains ~ould sL~ll be 
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	capable of being returned. Under these circur:istances serious nature of the hazard, it would sec~ th~-there 
	. . .
	co~s~~~~s ~~ tcnde: r~ 
	is a public interest in encouragins 

	the product to the manufacturer or the Co~1issi::.::, so as 
	to ensure that it is no longe.r:-ca?ublc of caus_:._:~::; injury, 
	not only to the consu~er hi~sclf, but also to c_~ers in his househol~, neighbors and friends. For this purpose it appears that mere notice of the haz~rd to a consumer is not sufficient and th::it in order to remove L . ..:: lwzardous product fro7.t consumer use, the puLlic • interest 1 i.:'quirc::, either replacement or a refund. 
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	to ensure that a cor:sur:1e:-who has received sub::::to.ntiul 
	use from the device for more Uwn a year v:i 11 not be 
	unju;;tly e:1riclied tl:roush a full re fund? 
	At the outset it is clear trw.t an::{ consu:-;1cr • .• ;ho h2s • 
	Figure
	actual notice of its haz~=~~us nature is entitle~ to~ !ul: refund plus shipping costs--the latter under the exprcs~ 
	6/wording of Section lS(e) (1)-of the A:::t. Horeovcr, since the evide.::::cc: shows that i~termittEnL use the device over a period of 3 1/2 years is a disti~ct 
	possibility, is t.o consicer what scr·..:. of
	nccc:s::i:i.rJ 
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	refund will cncour~sc: the inter □ ittcnL u:::c~ tc return the welder on a basis -;,;::ic:1 will not in7olvc r.is u.:-1just. enriclm1cr, t.. 
	It would be unrea.sc~ablc to assign percLntagcs refunds bJscd upon vary1~g length~ of time that the consumer had posscs.sic:1 of the wclc:c.:r in excess of one year. Time is not necessarily a true measure of use of a household tool of this nw.tu:-c. Nor is it administratively 
	·-----·~·-·--------
	Scc L1 on l~(c) (l) ~rov1ucs that "No charqc s~Jll be m~dc to an}' f)Cr::0:1 {c)t,l·~~-·:.~ t.11~:: 4.1 r::2r1u~~ ..JcttJrcr, di~:t:-i!:::,,:to.r, C)r rctoil(;r) ,•;Le, ~:vc1ils Lir:,.:.,c:li o: c1n:r reDL:dy provic:.,,u urn:,:~· an ordc'r is:..,ucd u;~dc:r sc:J::;ccti.c)r1 (c1), z~nc~ the· f1,_,r~.:c>r1 ~>t~t:j-~ct to ll1e: orcl ·r· ~.t-1~:,ll r~_,-1,;:.:.:,u:·!:.~c·c:ac.:~1 I)(~r~;c)r1 (o::.t1cr t~1;r:1 .=-~ Jnanu L:1c t u re· r , cl s tr i 1ll: t Dr , or r c t .::1 c r } v.·bu i s en ti .l c d t -::i
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	such ii rcrne:dy for any rcc1~;onc1blc and fore~~cc,::;.t1lc cxr,cn~r :; incur rc::.l by :::;uc h pc rs::m in c:ivc1 ilinq h.ir::~_;c 1 f oi such rcml'cl Y •" See a lsc quoL1 ti on f rorn Hou~;c Comr:1i ttce Report, su pro P. 1 7 . 
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	then r of l th ~te test would sc m to whc th r the con:::; the device sufficiently frequently to constit;.1te: the equivalent of one year of use. An appropric..!.LC' me sure of use would sec~ to be degree of consumpt is~: o: th welding rods supplied with the tool. 
	In the cas2 o: :•lr. Brown, Sr., he would b-:: clearl~· able to execute an a~fidavit setting forth that ~e received no use from the device whatsoever although he possessed it for 3 1/2 years. In fact, an investigator exhibi 
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	the device essentially unused at the reopc :--...e:a.;..-:.:1s. 
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	than a year and who could te the furnished rods (e-.,·e:: if partially us establish that he hai not had o~e year's use a~=, conse would receive a full refund plus s:1ippir:.g cost . 0:-i the other hand, if the consumer s se:.s:.;c:d 
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	the manufacturer, like all pu~lic authorities 
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	affidavit form, pro2crly not3rized. 
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	either in disgust at its failure to operate, o~ c~~~ after successful use, is not entitled to a rc£ur:d. Since the device is out of circulation there~orc har~less, there is no longer any need for the r;,anu:ac:..·..:r:er t.o "pay" for its return to E.:11sure a manufacturer should tc
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	Figure
	public safety. 
	Figure
	the consur::cr' s 
	Federal Trade Cor:i.mission or in t.hc courts. 
	' 
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