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However, when the material at issue is viewed in the 

context of the whole·proceeding, reasons adequate to support 

a severely restricted final in camera order 9 o/ do emerge. 

Out of an 805 page transcript, the final in camera 

order will place under seal selected testimony totalling less 

than ~1/2 pages. Though the wisdom of the decision with 

respect.to.those 1-1/2 pages is unrelated to the quantity of 

fuaterial that has bee~ rel~ased, its resonableness is not. 

More importantly, the evidence at issue had no bearing on the 

Presiding.Offic'er' s INITIAL lJECISION in this matter. 
·, 

.. .,... ....... .. J ...... ··•·-·--··-·-· --·----·· . 
I.t does note form: t!J.e basis for any Findings 

9 0/ In the transcript, for example, although certain answers 
given by Respondents' witness have been protected, 
Enforcement Counsel's suggestion that their questions which 
prompted those answers not be similarly protected, has been 
accepted. So, too, has Enforcement Counsel's suggestion 
that in view of Respondent's failure to show the necessity 
for an indefinite termination date for an in camera order, 
that a two year time limitatio'n be imposed-.-

\ 
J 
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\ 
Yet, the likelihood thatof Fact or Conclusions of Law. !!_2! 

competitive harm could result from the release of at least 

some of the financial balance sheet and profit and sales 

information at issue, if it is truly not available to the public 

froci other sources, would appear -- despite Respondents' I 
l 

unimpressive stiowing on this point--to be not insubstantial. 
-- .... 

Additionall~the possibilitf of future access to even this 

limited information, if any mernber of the public so reauests it under 

I- the Co1miission S Freedom of Inforn!at ion Act procedures, 

II~iould remain 
--
-ui1impatred by a llf_j,nal J-n ca.rn8-r8. orde!' entered 

in thisproceeding. Finally, and of a strictly equitable and 

·-------··- ·- -·· ••••·• 

therefore largeiy ·irrelevant.nature, counsel -for Respondents 

have made the representation in their Supplemental submission 

that Respondents' corporate officers "held back nothing and 

imposed no time constraints in their efforts to answer questions 

by Enforcement Counsel" related to this material and may not 

have clearly understood the Commission's procedures with respect 

to such information. 

I 

For all of these reasons, then, Respondents' Motion for 

in camera treatment for certain transcript pages and three 

Eiiforcement Counsel Exhibits is granted, in part, and a severely 

restricted/ separate, final in camera order has been issued this date~ 

92/ Had the decision on the merits been otherwise, however, 
it might have played a more important role. 
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(i) Miscellany 

(A) Enforcement Counsel Exhibit 7 is a damaged 

refrigerator channel. At the hearing, Respondents vigorously 

objected to its admission into evidence on a variety of 

grounds, all of which were equally as vigorously resisted 

by Enforcernent · .Counsel. 92 -- / • The Presiding Officer over-

. ruled Respondents objection, howev~r, holding that the 

technical rules of evidence applicable in jury trials do 

not apply to proceedings before Federal agencies in the 

absence of a statutory requirement that such rules be 

_ 93 /
observed,-.-·· and that problems of chain of custody and 

possible alterations of tqe exhibit were matters going 

to the weight or degree to which reliance may be placed 

on the exhibit in the INITIAL DECISION rather than to 

. t d • b • 1 • t • 94 /1 s a m1ssa 1 1 y. --

92 I See Tr., pp. 636- 43. 

93 / See, e.g., Richardson v Perales, 402 U.S. 389,410 (1971); 
F.T.C:-v Cement Institute, 333 U.S. 683, 705-06 .(1948); 
Opp Cotton Mill-s v Administrator, 312 U.S. 126, 155 (1941); 
Rosedale Coal Co. v Director, 247 F.2d 299 (4th Cir., 1957); 
5 U.S.C. § 556(d); Section 1025.63 of the Rules of Practice. 

94 J. Tr., p. 643. Similar principles were invoked by the 
Presiding Officer at an earlier point in the hearing to admit 
disputed testimony offered by Respondents. See Tr., pp. 11-12; 
Docket #s 64, 65, 69, 70 . 
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Respondents' objections to the admission of·two damaged 

refrigerator timers~ Enforcement Counsel Exhibits 10-A and 

10-B, was also overruled on the same grounds. 95 / 

Subsequent to these rulings, at closing argument, 

Enforcement C6unsel substantially altered its position with 

respect to ~he identity, origin and integrity of the damaged 

. channel, E.C~ E~. 7. Enforcement Counsel stated: 

Upon further inquiry into the circumstances 
surrounding the receipt at the CPSC on 
July 9, 1974 of physical evidence offered 
in this proceeding, ... although the gray 
metal channel [E.C~ Ex. 7] was taken from th~ 
Salazar refrigerator, we now have doubts that 
the Sala~ar timer was contained in the channel 
at the time it was presented to the Commission. 
In fact, from what we have been able to piece 
together, it is likely that the timer was not 
attached to the channel when it was submi"tted 
to the Commission. What appears to have 
happened is that when the physical exhibits 
were sent to the Commission's Bureau of 
Engineering Sciences for evaluation, the 
engineers placed the Salazar timer in the 
channel . . . . • 

Because we believe this may have happened, 
Enforcement Counsel do not intend to rely 
on any physical observations by our experts 

-which specifically concern the condition of 
the individual timer and its relationship 
to the timer {sic). However, we do intend 
to rely on observations that have been made 
concerning the individual condition of the timer 
itself and the channel -itself. ~/ 

• 95 / Tr. , pp. 644-46. 

96 I Tr., pp. 787-88 (emphasis added)'. 

.. 
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In view of the lateness and substance of this admission 

by Enforcement Counsel, the confused status of this exhibit, 

and the inadequacy of the belated proposal by Enforcement 

Counsel "not to rely" ·on portions of the testimony and evidence 

offered concerning this exhibit, 97 / the Presiding 

Officer hasr concluded that despite the liberal standard for 

the admissability of evidence alluded to above, Enforcement 

Counsel has failed in this instance to satisfy its burden 

of persuasion 
-- 98 

exhibit ... 

as 
I 

to the relevancy and reliability of this 

Accordingly, the prior ruling of the Presiding Officer 

admitting Enforcement -Counsel Exhibit 7 into evidence is 

withdrawn, and Respondent's objection thereto is sustained. 

None of the testimony offered by Enforcement Counsel witnesses 

.based upon their observations of this exhibit have been 

relied upon by the Presiding Officer in reaching her INITIAL 

DECISION in this matter. 

(B) An employee of the Consumer Product Safety 

Commission, who had acted as an investigator in this case, 

also served as the translator for the testimony of two 

97/
-- See Docket #78, pp. E-1 through E-29. 

98 ./ "(T)he proponent of any factual proposition shall bp 
required to sustain the burden of proof with respect thereto ... 
Irrelevant, immaterial, unreliable ... evidence shall be 
excluded." Sections 1025.63(a), (b) of the Rules 9f Practice. 
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witnesses who had earlier figured in her investigation. 

For this reason, Respondents urge that the testimonv 

of these witnesses be struck. 

Commission employees may ~roperly serve as interpreters 

in Commission proceedings as long as they are qualified to 
, 

interpr~t, and do so accurately and with impartiality. 

See Lujan v United States, 209 F.2d 190, 192 (10th Cir., 1953) . 

. See also United States v .. Lozano, 511 F.2d 1, 6 (7th Cir., 

-·<·- 1975) ;·· Chee· v United. States-, 449 F. 2d 747,. 748 ( 9th Cir., 1971 ). : 

: .. Here, g_iven the presence of an independent interpretator 

i.vai-lab1e- to -Respondents· who was- repeatedly off erect the 
- ··----

opportunity to object, clarify or play.back the tape made of 

the witnesses' testimony; 100/ and the opportunity of the 
-

Presiding Officer to observe the ~ualifications, accuracy and 

~rofessionalism of the trinslator, the Piesfding Officer concltides' 

that there "is nothing in the record to indicate or from· which 

it can be inferred that any part of any witness' 

\ 
' 

• ~9 I Docket #78, pp. F-16 through F- 26 . 

lOO/ See, e.g., Tr., pp. 24-25, 34. 
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testimony was misinterpreted to convey an erroneous meaning 

or impression " lOl / Therefore, Respondents' mot ion 

is denied. 102 / 

lOl/ United States v Lujan, supra, 209 F.2d at 192. 

102 / Of course, had Enforcement Counsel utilized the 
services of a Commission employee who, unlike the inter­
preter in this case, had had no prior involvement with 
.the investigation of this matter, even the possibility 
of a suggested impropriety in the interpreter's selection 
would have been avoided. 
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(C) In view of the problems encountered in 

this proceeding related to the procedures to be utilized 

by the parties in securing subpoenas ad testificandum and 

103 /duces tecum, -- and the questions that have been raised 

about the authority underlying the Commission's delegation 
, 

through the Rules of Practice of its subpoena power to the 

Presid.ing Officer and .the parties: 104 I the Commission may 

wish to provide further clarification of Sections 1025.53 

and 1025.54 of its Rules of Practice. l0 5/ 

io 3 / See Docket #s 27, 40, 51, 56, 58, 62, 63 and 67. 

l0 4 / Compare Sections 27(b)(3) and 27(b)(3) of the Consumer 
Product Safety Act with Section°27(b)(4) and Sections 1025.53 
and 1025.54 of the Rules of Practice. 

·105/-- At the request of Enforcement Counsel, subpoenas ad 
testificandum were issued to Enforcement Counsel witnesses 
Mr. and 11rs. Archer and ~.lr. Morgan. Prior to the hearing, direct 
testimony from each of these witnesses had been filed (Docket #53)~ 
and further direct testimony by Respondent witness Clarkson 
related to the testimony of the Archers and Mr .. Morgan had 
also been filed. Docket #71. After the subpoenas had been 
issued by the Presiding Officer and served, Enforcement 
Counsel decided not to offer the testimony of these witnesses, 
and apparently advised them that the subpoenas issued by the 
Presiding Officer need not be obeyed. See Tr., pp. 287-93. As 
a result, neither the direct testimony ~the Archers and 
Mr. Morgan, nor the related direct testimony of Mr. Clarkson, 
was either admitted into evidence or considered by the Presiding 
Officer in reaching her INITIAL DECISION. The Commission may 
wish to consider, however, whether further amendment·to the 
Rules of Practice directed to this type of situati6n would be 
appropriate. 
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Having fully considered, with the two except{ons 

listed below l0 6 /, all of the preliminary legal matters 

raised in this case, the merits of. this controversy are 

next addressed. 

1061 Respondents also moved to rescind the Notice of 
Enforcement on the ground that Section 15 of the Consumer 
Product Safety Act upon which it is based is unconstitu­
tionally vague (Docket #s 15, 29) and the ground that the 
remedies of Section 15 may not constitutionally be applied 
restrospectively. Docket #s 13, .30. Enforcement Counsel 
opposed both Motions. Docket #s 44, 46. In view of the 

• Presiding Officer's decision on the merits, the firmly 
established judicial preference for avoiding unnecessary 
adjudication of constitutional questions, and the absence 
of authority in the Commission in any event to delcare 
this congressional enactment unconstitutional, the Presiding 
Officer should not, need not, and does not reach the merits of 
either of these Motions, except to note that the restrospectivity 
question has been decided adversely to Respondents by Commission 
Administrative Law Judge Pfieffer in his Interim Initial 
Decision in the Matter of Relco, Inc., CPSC Docket No. 74-4. 
An appeal in that matter is presently pending before the 
Commission. 

" 
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Merits of the Controversy 

(a) Decision Elements 

(Facts and Law to be Considered) 

The first level decision required in this case is: 

Does the Kelvinator refrigerator present a substantial 

product haz-ard. If the decision is affirmative, the 

--Presiding Officer must.determine whether notification under 

Section 15(c) of the Consumer Product Safety Act and/or an 

order for action under 15(d) of that Act is required. 

"Substantial product hazard" is defined in 

Section 15 (a) (2) of the Consumer Product Safety Act as a 

product defect which (because of the pattern of defect, 

the number of defective products distributed in commerce, 

the severity of the risk, or otherwise) cieates a substantial 

ri~k of injury to the public. 

The Report of the House Commerce Committee sheds some 

light on the Congressional intent. According to that Report, 

the definition of substantial product hazard "looks to the 

extent of the public exposure to the hazard. A few defective 

products will not normally provide a proper basis for 

compelling notification under this section.lD.7/ 

lfl.i Report No. 92-1153, 92nd Congress, Second Session. 
June 20, 1972, p. 42. 



-61-

In order to be able to conclude as a matter of law 

whether the Kelvinator refrigerator does or does not present 

a substantial product'hazard the two issues which must be 

resolved are: 

Issue I: Is there evidence in the record to support 

the finding that a product defect exists? 

. Issue II. Does a proven defect create a substantial 

risk 6f injury to the public because of 

the pattern o~ the defect 

the number of defective products distributed ... 

in commerce 
...--~-:.-

the severity of the risk 

or, otherwise. 

As far as the resolution of these issues is concerned, 

Enforcement Counsel shall have the burden of proof to sustain 

the violations alleged in the notice of enforcement, but the 

proponent of any factual proposition shall be required to 

sustain the burden of proof with respect thereto. lQB/ 

In order to resolve Issue I (Is there evidence on the 

record to support the finding that a product defect exists), 

it is necessary to consider: (1) product defect analyses in 

the form of test data and/or scientific judgement; (2) ~ield 

incidents analyses. 

1..0.B The Rules of Practice (Section 1025.63(a)). 



• 
In order to resolve Issue II (Is there evidence to 

support the contention that a proven defect creates a sub­

stantial risk of injury to the public?), it is necessary 

to consider in toto: (1) the probability of the defect 

existing in a given product; (2) the number of defective 

products in distribution; and (3) the severity of the risk; 

-62-

(b) Findings of Fact 

Issue I: Is there evidence in the record to support 

the finding that a product defect exists? 

Prior to discussing findings relative to a possible 

defect in the Kelvinator refrigerator, it.is necessary to 

outline the findings relative to the design and operation 

g~ refrigerators in general and'the Kelvinator refrigerator 

in particular. 10~ 

(A) General Theory of Operation of a Refrigerator 

(24) Ina re.frigerator, "cold" is produced by the 

ability of the liquid refrigerant -- called freon -- to 

absorb heat from the surrounding atmosphere when it' evaporates 

within a herm~tically-sealed refrigeration system~ In an 

electric refrigerator, the freon is circulated througout the 

refrigeration system by. an electrically-opera~ed pump called 

a "compressor". The liquid freon is forced through a narrow 

lJl9' The refrigerators subject to this proceeding have been 
referred to as the "first generation" refrigerators by Mr. Dolan 
President of Kelvinator, Inc., because these were the refrigera-
tors of Model 140, 160 and 180 manufactured between 1970 and 
1973. R. Ex. A, p. 6. The phrase "Kelvinator refrigerator," as 
used in this DECISION, refers to the refrigerators subject to 
this proceeding. • '(! 
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capillary tube about the size of a hypodermic needle into a 

substantially more voluminous "evaporator" resembling a 

car radiator located within the insulated refrigerator 

cabinet. As the freon enters the evaporator, it expands 

into a cold gas, absorbing heat from the refrigerator's 

interior. This heat laden freon gas is then sucked out of 

the evaporator through a gas suction tube by the compressor 

located outside of the refrigerator cabinet. The compressor 

compresses the freon gas and forces it through the cooling 

condensor located on the back and outside of the refrigerator 

cabinet. During this process of compression and cooling, 

the freon gives up its heat and is changed back into a 

liquid. It is then transmitted through the capillary tube 

back to the evaporator where it once again evaporates into a 

gas, absorbing more heat from the interior of the refriger~tor. 

The degree of refrigeration is controlled by the operation 

of the compressor which in turn is governed by a thermostat 

located within the refrigerator. l.l.9/ 

(25) The function of the automatic defrost system 

employed in modern refrigerators is to remove, on a regular, 

automatic basis, the frost which collects on the evaporator's 

cooling surfaces within the refrigerator. In most refrigera;... 

tors including those under consideration in this 

case defrosting is accomplished by use of an electric 

heating element mounted within the evaporator. After a 

u.o/ R. Ex. A ' p. 4 . 
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predetermined length of time (some five hours, forty-three 

minutes, in the refrigerators in question), the timer 

activated defrost switch simultaneously de-energizes the 

compressor and energizes the electric heating elements 

in the evaporator. During the "defrost cycle" -- which 

lasts foi i1 minuies in the refrigerato~s in question --. 
the heating element melts. any frost which has accumulated 

on the surfaces 6f the evaporator. This melted frost is 

ria~ried away from the evaporator by a drain tube which runs 

out of·· and down the back of the refrigerator cabinet. At 

the end of the defort cycle, the defrost timer switch 

de-energizes the electric _heating element and re-energizes 

the compressor, returning the refrigerator to its normal 

refrigeration cycle. 111/ 

. 
(B) Design and Operation of the "First 

Generatio~' Kelvih~tor Refrigerator 

Relevant Desi~n FeAtures: 

(26) A metal channel which was placed on the back of 

the refrigerator provides a passageway for the group of 

electric wires which connect the power cord to the various 

electrical components within the refrigerator. The wires 

are grouped together as an assembly called a "wire harness". 

A heat exchanger, consisting of a capillary tube and a freon 

suction tube, is also placed within the metal channel, and 

I. 



is covered by a tube of foam insulation. A defrost timer 

switch controlling both the defrost and cooling cycles is 

installed at the bottom of .the channel. ill 

(27) The defrost timers used in the Kelvinator 

refrigerators•in this proceeding are placed in close 

proximity t_p, and immediately· below, a ,vi ring harness as 

well as polyolefin foam insulation surrounding a freon 

tube. li:/ 

_(28) The defrost timers used in Kelvinator's model 

refrigerators are riot sufficiently enclosed so as to bar 

access .of contaminants. ill 

(29) A chemical analysis performed by the National 

Bureau of.Standards revealed that the defrost timer switch 

used contains three plastic components (i) the main switch 

housing mad& of a phenolformaldehyde resin; (ii) a back 

cover plate made of poly phenyleneoxide; and (iii) a 

shield over the terminals made of nylon-66. In addition, 

analysis of the insulation on the wiring in the switch 

revealed that it was poly (vinyl chloride). The terminals 

inside the casing are separated by cavities molded of the 

u:i R. Ex. A, pp. 7-9. 

u.i R. Ex. A, p. 13; R. Ex. A-2;. 

114' R. Ex. A, pp. 21-22. 



-66-

phenol-formaldehyde resin and are sealed within these 

cavities by an epoxy resin. 1.1.5' 

Through spectrographic analysis, the polyolefin foam 

insulation surrounding the freon tube was determined to be 

ethylene viny1 acetate (EVA), llE 
.,.. 

.Relevant~Operating F~atures 

(30) The basic operation of the. Kelvinator refrigerator 

~ubJect to this proceeding and its defrost system is identical 

to that 'outlined in. findings :24 and 25. l_],J/ 

(31) The refrigeration cycle in Kelvinator's first 

generation model ref~igerators operate~ on a six hour 

basis. After five hours and forty-three minutes, the 

timer activated defrost switch in these refrigerators 

simultaneously de-energizes the compressor and energizes 

.the electric heating elements in the_~vaporator. The 

"defrost cycle" thus lasts for a maximum of 17 minutes 

of every six-hour period of 6peration in the refrig~rators 

involved in this proceeding. Upon completion of this period, 

the def~ost timer de-energizes the electric heating element 

11!5/ E.C. Ex. 109. 

116' 
r. 

Tr., 330 

117/ R. Ex. A, pp. 4, 5. 
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and re-energizes the compressor, returning the refrigerator 

to its normal refrigeration cycle. 1.1...8..l 

A schematic diagram 119/ is inserted 

in the Appendix to the Initial Decision in order to 

illustrate the manner in whicn a defrost timer controls 

the flow o~electric current during both the refrigerator 

cycle arid the defrost cycile-of a l~t generation model 

Kelvinator refrigeratof. The four male terminals in the 

timer are numbered (starting at the top and going downward) 

as- No.•~ 2, 3, 4 and 1. The 120 volt power supply (from a 

household wall recepticle) goes to terminal No. 3. The 

power to terminal No. 3 also supplies 120 v6lts to operate 

the defrost timer (an electric motor). A cam (located 

alongside and to the right of terminal No. 3) is controlled 

by the defrost timer, which automatically cycles the cam. 
between contact 2 and contact 4. As further illustrated 

i n the diagram ~erminal No. 2 supplies current to the 

heater, while terminal No. 4 supplies current to the 

compressor. During normal operation, when current is 

being supplied to the heater, there is no current to the 

compressor. Likewise, during normal operation, when current 

is being supplied to the compressor, there is no current to the 

heater. 1..2_d 

(32) 

llS R. Ex. A, p. 5. 

li~ E.C. Ex. 18. 
l~'O _ •. - Tr., pp. 420-23. 
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(33) Terminal No. 1 in the defrost timer supplies the 

ground path - or common return - for electric current that 

is being provided the defrost timer. The connection between 

terminal No; 1 and the defrost timer motor completes the 

necessary circuit that allows the defrost timer to operate. 

(34).During normal 6peration, with the refrigeration 

cycle operating on a six hour bas~s, the cam is in contact 

with the blade from terminal No. 4 for five hours and 

forty-three minutes. With the circuit thus "closed" 

between terminal No. 3 and 4, 120 volts is supplied for 

j- this period of time through the supply wire· terminal (No. 3), 

then through the contact, and back through terminal No. 4 

to operate the compressor. During this same period of 

time, the circuit is "open"between·terminal No. 2 and 3. 

Thus, since current is being supplied to the compressor, 

there is no current to the heater. 12 1/ 

(35) At th~ end of the five hour and forty-three 

minute period, the defrost timer automatically cycles the 

cam away from the blade extending from terminal No. 4 (thus 

opening the circuit between terminal No. 3 and 4) and toward 

the blade extending from terminal No. 2, so that contact 

with the blade from terminal No. 2 permits current to flow 

through the supply wire terminal (No. 3), then through 

12]/ Tr., pp. 420-23. 
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terminal No. 2 to operate the heater. The circuit i.s "closed" 

between terminal No. 2 and 3, permitting current to flow 

to the heater, for a maximum period of 17 minutes. 122' 

(36) A thermostit, located between terminal No. 4 and 

the compressor, closes the contacts to a thermostat switch 

when the refrigerator is too warm. This allows current to 

flow to the compressor in order to cool the refrigerator. 

Then, when the refrigerator is cold, the thermostat to the 

compressor will ,open the contacts to the thermostat s\vitch 
.. . . 

so as not to operate the compressor needlessly. Thus, 

the compressor does not necessarily operate the entire five 

hours and forty-three minutes allotted it by the timer motor 

for the refrigeration cycle. 123' 

(37) A thermostat is also located between terminal 

No. 2 and the heater to close contacts to a thermostat switch 

when the freezer is too cold. This allows current to flow 

to the heater in order to defrost the freezer. Then, when 

the freezer is warm (defrosted), the thermostat to the 

heater will open the contacts to the thermostat switch so as 

not to operate the heater needlessly. Thus, the heater does 

not necessarily operate the entire 17 m1nutes allotted it 

by the timer motor for the defrost cycle. The contacts 

to the termostat switch close at 20°F (permitting current 

12WTr., pp. 420-23. 

123' R. Ex. G-7, E. C. Ex. 18, Tr. p. 421-23. 
70 
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to flow to the heater so that the freezer is defrosted) and 

open at 50°F (opening the circuit so that the heater will 

not operate needlessly. l.2_4' 

C. Product Defect Description (Evidence Provided 

.in the Record~ 

: (38) ·,A product defect exists because: Moisture forms 

and.builds up ori the iiisulation surrounding the freon tube 

in the channel and adjacent wiring harness. That moisture 

dii~~'6nt6 ~he area between the terminals in the defrost 

• timer. • Contaminants enter the terminal area. When that 

moisture· and contamination are present in the area between 

the terminals, arcing takes place restilting in a heat build-up. 

The heat build-up leads to carbonization which leads to 

further heat bftild-up. That condition is sufficient to 

blacken, shrink, melt, or ignite the compo~ent materials 

within the channel. Ignition of the component materials 

leads to fire and/or smoke. When there is fire it is 

possible for the flames and/or smoke to escape the confines 

of the channel. 

,... 
. ..... C. Ex. 18, ~r. p. 421-23 . 

t 
I 

' 

71 
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Evidence in the record in support of this finding: 

(38)(a) Moisture forms and builds up on the 

insulation surrounding the freon tube in the channel 

and adjacent wiring harnesses. 

Based on an obser~ation of damaged timeis and 

laboratory tests, Davock, of the Detroit Testing 

Laboratory (DTL), concluded that moisture came 
- ·•·---•·· . ... . -· ·-

• 
fro~ condensation on the insulation tubing hovering 

... -

the freon suction tube. According to Davock the 

condensation· bu1ld~up could be visually observed. ·1.2f/ 

(38)(b) That moisture drips onto the area 

between the terminals in the defrost timer. 

An extension of the observation made by 

Davock (DTL) was that the ~oisture which forms on 

the insulation tube and wiring harness might drip 

onto the area between the terminals in th~ defrost 

timer .. Specifically, Detroit Testing Laboratory 

concluded that if the refrigerator was operated in 

a moist warm environment, moisture would condense 

on the suction tube insulation and wiring harness. 

Under such circumstances, the condensation would 

drip off the insulation or wires; and depending upon 

12fr- R. Ex. D, p. 8; Tr., pp. 623-25. 

-- .. 
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. the alignment of the insulated freon tube and the 

harness within the channel, if this condensation 

dripped off, it would drip into the timer terminal 

area. 1.2.e' 

•(38)(c) Contaminants enter the terminal area 

.. 
According to Mr. Thomas Dolan, President of 

Kelvinator, Inc., in 1972 when the company became 
.. •· 

·"aware of a problem within .the timer area of the 

refrigerators they "found evidence of bugs, or 

moisture, or both in the terminal area. They hypo­

thesized that· [they] were caused by insect contamination 

and/or mo~sture: It was thought that the warmth of 

the timer attracted roaches and they and their secre­

tions and moisture might be conductive enough to 

cause a current leakage between the timer terminals. W 
Detroit Testing Laboratory reached the con­

clusion that contaminants enter the area and so stated 

in drawing the following conclusion: ''Our tracking 

tests confirmed our original hypothesis that these 

timer failures were most probably caused by moisture 

and contaminants finding their way into the timer 

• 1 ·1112&'term1na s . . . 

., 

12E}' R. Ex. D' • p. 9. 

127/ R. Ex. A, p. 21 .....22. 

1.2..8'0 ,;;1....... .n ...,, , , 

11 
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(38)(d) When that moisture and contamination 

are present in the area between the terminals, arcing 

takes place resulting in heat build-up. The heat 

build-up leads to carbonization which leads to further 

heat build-up 

According to bolan, some timers installed have 

failed due to moisture and contamination around the· 

four male terminals which protrude from the time~ .. 

mechanism. H~ turther t~stified that moisture and­

contamination has led to current leakage and a "short" 

resulting in carbonization at the terminals of the 

timer·. 12 £¥ 

. Davock concluded based on scientific judgment 

and tests that moisture accumulated on the material 

which holds, separates, and insulates the four 

brass terminals. The moisture established a con­

ductive path between two or more of the terminals 

with the path permitting current to leak between 

the terminals. The leakage caused carbonization, 

the carbonization increased conductivity which increased 

the current leakage bringing about more carbonization. 13 0' 

et:~·. 129' R. Ex. A, p. 2L 

ud R. Ex. D, p. 6. 
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Greenville Products Corporation initiated a 

test which consisted of dripping a weak salt solution 

of distilled water into the area between terminals 

#2 and #3 of the defrost timer. Power was initiated 

at the same time the salt.solution was started. Seven 

of the eight refrigerators had timers short circuit 

within the first 20 hours and the·area conducting 
•the current between the terminals was carbohzied. 

Prior to removing the power (70 hours after the t~st 

was initiated) Greenville measured 3.5. amps flowing 

through the carbonized path between terminals #2 and 

(38)(e) That condition is sufficient to black~n, 

melt, shrink or ignite the component materials within 

the channel 

The test results from the Detroit Testing 

Laboratory in one of the refrigerators subjected to a 

timer f ai-lure mode were as follows: In the area from 

20 inches to 29 inches above the timer, the insulation 

tubing had melted, blackened and shrunk. The remaining 

tubing on up the channel was "slightly melted and shrunk". 

Moreover the insulation on the wires coming from the 

131/ 
E.C. Ex. 20, Report 7846, p. 2. 
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top of the timer was melted and carbonized for a 

distance of approximately 15 inches from the timer. 132/ 

. The Enforcement Counsel presented support for 

the proposition that since polyolefin foams are heat 

sensttive they may soften shrink, or melt during a 

slow rising subignition temperature. On the other 

h~nd, a high initial temperature causes the poly-· 

olefin foam to ig~i te. 1..3..3' -

132/ R. Ex. D, p. 26. 

u_i E. C. Ex. 9, p. 2; Tr. , p .. 348. 
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(38)(f) Ignition of the compohent materials 

leads to fire and/or smoke. When there is fire it 

is possible for the flames and/or smoke to escape 

the confines of the channel 

In the Greenville Products Corporation 

tests seven of the eight refrigerators had ti1:1ers shdrt 
. . . J 

circuit and the area conducting the current between 

the terminals was carbonized. There was visible smoke 
-

from all eight refrigerators as well as visible 

burning from all eight with the duration of the burning 

ranging from 2 minutes and 30 seconds to 2 hours 

intermittently._/ 

11 tracl::ing" between 

the,terminals of defrost timers in 12 operational 

refrigerators Davock obtained one timer failure 

By artificially 

I 
within 41 hours which _produced "considerable I 
smoke" _I 

The interior of the channel itself was covered with 

black condensed smoke for a distance of approximately 

15 inches above the timer._/ 

-. I Ex. 20 

_/ R. Ex. D. p.17. 

. ..-
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The damanged Sonnier refrigerator had 

charred marks running along the channel area and 

in the area of the defrost timer. There were char­

marks along the wiring above the defrost timer and 

the timer itself "was charred and to some extent had 

mel ted 1'. 137/ The wiring insulation- above the defrost 

timer was burned and the •insulation around the freon 

tube was charred. 13?/ 

The.Sonnier timer failure resulted in sufficient 

ignition of the component materials to lead to fire: 

and/or smoke. This conclusion is based not only on 

the physical examinat~.on of the r_efrigera tor by Zevola 139/ 

and Honnell, 140' but also on the testimony of 

13'? E.C. Ex. 108, p.10 

• 13$' E.C. Ex. 103, r .. 6 

13~ E.C. Ex. 108, p.10 

14()' E.C. Ex. 103, p. 6. 
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Ms. Sonnier: 14Y 

Q. Was the wall behind your refrigerator 

burned? 

A. It was smoky, you know stain smoke. 

You know, it had just turned the wall 

black that is about all. 

and 

Q. Was the cabinet above the refrigerator 

burned? 

A. Just a little smoke stained but most of 

the damage was where the refrigerator was 

against the wall. 

'. 141 The Sonnier and the Salazar incidents were the only 
field incident of the three presented by the Enforcement 
Counsel which carried any weight in this proceeding. 
In the other field incident, the Enforcement Counsel 
f~iled to establish the cause and effect. In other words 
in the Solorzano (E.C. Ex. 101, 102, TR. p.p. 27-83) 
incident there was ~nsufficient showing that the fire­
and/or smoke associated with the incidents was as a 
result of the kind of timer failure described in this 
proceeding. For example, in the Sonn!er incid~nt,;Honnell, a 
supervisor of the repair of appliances, testified that the 
mode of failure in the Sonnier incident was that moisture 
created by the suction line forms, runs down the channel 
to the defrost timer, shorting the timer and causing fire. 
Further is to the Sonnier incident he testified that,the 
timer was charred as was the wiring harness and little insula-· 
tion material was intact. 
E.C. Ex. 103, p. 6'; TR. p.100 . . 

. . 
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D. Substantial ll.isk of Injury (Evidence Provided 

in the Record) __ 

In order to resolve Issue II (Is there evidei1ce to 

support the contention that a provmi defect creates a 

substantial risk o:r injury to the public) _it is necessary 

to conside~ the following elements in-totb: 1) the nat~re 

and probability of the defect existing. in a given product;142./ 
• ' 

·2) the .number of defective products in distribution; and 
- .. 

3) the severity of the risk presented by these products. 

Based on a consideratio~ of ~he necessary elements> the· 

• . Presiding Officer concludes. tha·~~: 

A high probabilit1r of defect ~xisting in any given 

Kelvinator refrigerator was not proven in light of a series 

od circumstances which must be present before a defect exists. 

--Those. circumstances are: heat and humidity over a sustained 

period of time·, contaminants, and the -wiring in a special 

~onfiguration. 

(39) 

'Section 15(a)(2.) d~fines "substantial product hazard" 
among other things as a product defect which because 
of the pattern of defect . . . " creates a substantial 
risk of injury to the public. In the view of the 
Presiding Officer in.considering the ''pattern of the 
defect'' there should be consideration df: 1) the ~ature of 
the defect (that conside1·ation was discussed above in Section 
:::!) ; and 2) the probafilit~ 1 of the defect -existine: in a lgi.v.en f. 
product (which discussion ·will be below in.cdnnection with 
findfng 1_mrnber 39). See :rn the matter of: UcCullouch I 
Corp. , Ci!PSCDocket N·o 74..:1 ( 1974); "CPSC: An Agency ! I 

Mnnual". 'fhe George Washii1gton Law nevie\v,. Volume 43, I -
Number 4, ·p. 1152 (May 1975).

I . f• l 
I, 
t 
I 

https://lgi.v.en
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(!lO) Almost all of the 270,000 :refrigerators 

manufactured by Kelvinator of the 1st generation model 

design have been "entered into cornmercu". 

(41) The hi~h severity of the risk was not proven 

by either scientific analyses or field incidents in light 

of the proven effec.t of the defrost termination switch, 

the. self-extinguishing charactm·istics of the insula,tion 

material, the·faiJ.ure mode when the refrigerator is grounded, 

the Iailure mode under the worst po::-;sj_ble set o:[ cireumstance;:3, 

and the absence of reported injuries~ 

(42) Given findings 39 - 41 in tbto, there is not 

sufficient 'ev::.dence on the record to support a finding th:it 

the product defect associated with the Kelvinator refrigerator 

present a sub~_;tantia1 risk of injury to the pubJ.j_c. 

j 
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Findings 39-42 are discussed in detail below: 

•(39) A hig:h_-e.E_ohabj_U ty of a defect existing in 

defect exists 

( 39)(a) High heat and humidity nre necessary__ . __________ ...., .. ·----- ,:!'_ 

The failure mechanism operative here requires the 

accumulation of moisture on the heat cxchnnger. 

In order to have the temperature differential needed 

to cause sj.cnificant condensat:I:on on the heat 

exchanger, thA envi~onment in which the refrigerator 

is operated must he unus·ually hot. In addition, it 

must be very humid j f significant amounts of moif:;ture 

are to accumulate. 

The record is filled ~i~h evidonce that 

' substantiates these .findings. The two refrigerators 

on which Detroit_ Te~;ting Laboratories {D'l'L) observed. 

condensation build-up on the heat exchanger insulation 

and the wiring harness were being operated in· an 

environmental test chamber in daily average temperatures 

ranging from 104 ° to 118° and 95% relative humidity. 

In the·refrigerator that_ DTL tested at laboratory ambient 

temperature and humidity, no failures were achleved, 
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despite the fact that the insulation separating the 

timer terminals on thosH refrigerators had prevJously 

been broken down by the tracki.ng _proced~re .l ~3 / 

(39(b) II!~~!__hoat and humlj.ity must be sustain~;cl 

over a long period of ti.me 

This ·finding is supported by the testing and 

analys:ls perfol'med by DTL which indicated that" ... i 

'~tis very difficult, even under extreme and accelerated . I 

I 

cond:i.tions, to cause one of these timer fai.lm~es. 

Davock testiftcd that it was apparent_ to us that i 
i .• 

this breakdown ptocess toe~ a conRiderable length of 

time in an unusually warm, humid environment 

14~ R. Ex. D, pp. 8-9; Tr. p. 622 -

. l 4_f R. Ex , D, p . 1 O·, p . 33 

... 

-.. ...... 

https://tracki.ng


(39)(c) There must he contaminn.nts present 

witp:ln the timer terminal-area 

Mr. Tqner, expert witness for the. 

-Enforc.c1nent 
. • 

Counsel, . cond1.1cted a series of cyclic. 

tests at the 
' 

National Bureau of 
' 

Standards using 

uncontaminated difitilled water nnd ,vas unsuccessful 
·. ., . 

.in. creating timer. failure. l'.lf;' In fa.ct, Mr. Toner 

. .was. . able,.. , to ach:i.eveno chan 000 c whatsoever. in the 

:resistance between. the timer te·rminals. 146/ 

Tl~e Detroit Testing Laborr.ttoi~y, General Environments 

Corporation; and K~lvinator each successfully· 

simulated the failure mode using· cdntarnination })y 

ionized moistu:i;-e. •• It is apparent that moisture alone, 

in the absence of_ contaminants; will not cause failures-· 

of this· type. 

l..W E.G. Ex. 109, pp .. 1'1-1'6. 

J.Mi :F~.c. Ex. 109, p.15 



-- • ·-·: •' .. 

(S9){d) 'l'he,;.e must be a p:~rtic 11'.!:_ar 

EOnf:lg:_¥.!!!;tion _2.:Uhe wires in the wiring h~ss 

The testimonp·of the experts supported.the 

conclusion that st~ady accurnula tion. of moh;ture and 

•.contaminants alone. is not enough. Moisture on the 

heat .exchanger or .the wiring harness will not cause 

a ~imer failure~. Rather 1 moisture and contaminants 

.must-consistently accumulate on the tiny st~ctches • 

of phenolic insulating material separating the timer 

:;·erminals, 

Mr. Aniki.s computed thc'surface to be about 

.6· of a square inch total surface area. 111'"1/ 

• The pa.rticularalignment·of the wires in tbe 

wiring harnessmust:be such that the moi'sture 

con·sisteutly runs from the heat exchanger onto the ..• 

wires and drips steadily from some bend in the -wiring 

directiy into tlie tiny-surface area separating timer 

termimlls. li..&' 

14'1/ Tr~ p. 439 

148' R . Ex:. D. pp . 7 , 9 

·.··lo 1 



___________________________________ 

-85---

An j mportant c~onsidcrat ion is the fact that there 

is a great variation in the configuration of the: 

wirin. 1~ harnes:~ in q1e channel. l~r,l • 'l'he 

configurat:i.on of the wiring luu:noss from which the 

moisture must drip is apparently random. !~Q/ 

Today; almost alJ of the 270 000 re:f'r :ir,;erators
-----'...L.---···-·--··---.'c ·-- • 

-----~-__.,manufactured by Kelvinator of the first generation model_ 

(41) The high sev0tity of the risk was not proven 

by either scicnt if ic ana.lys1s or f teld inctclcnts __in_ l:i g·ht o:f: 

(41)(u) the effbct of the defrost tGrmination 

switch 

Assuming a defect leading to a timer failure 

which results in the compressor stopping operat,ion, 

a.cco1~ding to D~.vock, the freezing compartment 

necessarily warms up causing the defrost termination 

L4JY Tr. pp. 626-628 

15.o' ·rr. pp. 626-628 

il~...1/Tr. p. 521; R. Ex A, p •. 15 

https://configurat:i.on


• • 

. . •
• -H6'.- ..• 

thELrmosto.t to f;.utomatically • shut off any. flow o:E' • 

. .· . 
current betwoen terminals 2 and 3 thereby ·.·reducing 

tti.o::pm~sipili ty of . any furtber carbonization o:r the . 

tirnor .152 / • Ac;cordi~g to •rarosky, the scque~l ce of 

e~e~1ts wi.th a defective timer is: The ov0rheatin~ of 
' . '. 

the<ciofrost timer :resulting :i11 ~he do.forming of the 
. . 

switc;h contact~ within the time:.. .. housing. '!'his cau:::e:.:, • 
'· 

.: the. compi·essor ei-ther to cease functioning or to 

perform :erratically ~rea.ting a ne0d for servicing .l~~/". 

When the compressor stops, the freezing compartment·, . 

. neceSsarily warms up causi.ng. the defrost terminatiori 

th.ermostnt ·to automatiqally shut 
' • 

off any flow of current 

bot.Wef)n tE.~r~dnnls 2 & 3 th~reby preventing any further 

carhonizati011 of the timer. 

lfi.i ·,•~r.··pp.. 767-768; Uesp. Reply Brief, p. 18 

151 R. Eg. E, p. 12, 

•.··• 

t, 

l 

https://causi.ng
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(41)(JJ) The· splf--extinguishin~ha.racterist:i cs 

of tho insulation ~aterial 

Using strained methods Kelvi.riator in· its, 

tests was able to create charring within the_chann.el 

• but not nearly enough beat to start a fire outside 

the ·channe·1_. In n;ost cases. the charring extinguished 

itself a few inches above tho timer terrr_linal. 15•1/ 

- ~- Keltinatbr ran two seri$s of tests on the 

refrigerat6'r in which various artificial f;ourcBS of 

iin{tibn r~ngini from·a~etyl~rie torchei to carbo~ 

a.1~cs were· appli.e'.d to the ma~eriE.1S in the channel. 

,nes~i te __th~ artifi~ial 'and extreme measures employed> 

: '. in :every: case, the 'ma"te1;ials "in the channe:l self;_ 

i ~x-(in_g~ished·. • ).55/ 

. Davoclc. found that every material and al 1 

co~biriations of'mat.erials self-extinguished. -There 

was 110 continuous burning .156( 

15-1 E.c.··. ·Ex. 19; E.C~ Ex 20 (Report 7842)
. ·. ! 

---\5fl _E.Ci Ex. 19; E.C. Ex 20 (Report 7G42) 

lfiC, R. EX. D* pp . 12-16; TR. pp.702-04 . 
A·• 

https://ma~eriE.1S
https://the_chann.el
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·-··. .... 
·r is r~i:~gnded (~ st~~us gene_~~-_lJy~r!.eeted g:i v~;_!!_!he 

~1_1!:f ~~c ~ U~fl-~.~:j. cit j: n!'3t ru c!j. o n~l 

• A total of 25 refrigerator~ were tested (by , 

netrol f Testing. Laboratory, GE-meral Environment 

Corpor~tion, and KelvinatQr). • In every case. without • 

exception, :tn which a proporly grounded rcifri gerc>.to:i; 

was tested, •the timer fa.ii u.re :incidDn t which occurred 

( a) terminated with an open fusH or open c:i.rcui t.; and_ 

(b) c~usetl little damage beyond the timer tcrrni.nals 

and, in some instances a very small segment of the 

insulation materials immediately adjacent. The one 

refrigerator which experience(\ significant damrige 

within the channel was ungrounded. 1.fi'l/ 

• It is proper to expect that generally the 

refrigPrator will be grounded because of.the 

manufacturers explicit instructions reg-arding what 

must be done where a two prong wall rect-)ptaclo is 

·encounte-red. The instructions provide that there 

must be· a. replacement with a properly grounded 

three-prong receptacle. lf&/ 

l fJ7/ R. Ex . D, p . 2 9; .R. Ex . E . ; E. C. E.x. 2 0 

158/ R. Ex. G-1, p. 2; R. Ex. G-2, Sec. 3/2-3/3. Re-
garding the J:·esponsibili ty of the retailer/ insta.1 ler, the 
Commission also has the authority to commence Section 15{f) 
hearings in order to determi.ne their rcsponsibili ties under 
the Act. The Commission is not, however, required by law to 
join the tnn.nufacturer and retailer if there is a quest:i.on 
abo~1t separable responsibilities as to the idontica.l. produc.t, 
nor is the Commission estopped from roquirin(~ certain actions 
of the manufacturer 1inder Scwtion l5(c) and 15(d) when a 
retailer/installer may al~o have a rcsponsibi1ity. 

! . 

,, i 
.. .....,.., 

https://quest:i.on
https://determi.ne
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rnodE:) u.n:l.er_ the worstyossib:I_o 

_!:H:r~_.2.LJ~_irctwistances_~:..( e.g .• w:i.thout r;r·ountling) 

(41)(cl) 'l'he __fa:i.lurn 

If n retriger~tor is not grounded and arcing 

occur.rod in the wires above the timer thm·o would not 

be suff.i.cient hHat or flame t-o start a fire at the top 

of the channel. Jablonsky drew tl:ds ccnc1usion hee·.crnse 

• of the slow-burning, self--extingu:ishing character.i.stics 

of the insulation material·, plus the .fact that the l'o;.,m 

and wi.re insulation does not extend abov~ the top of 

• 159/
the channel. --··-

.. Irrespective o:f: the failu1.·e mode, acc0rdini; t0 

·•rbornhill, therc:l • is 1 i ttle charice of damag:e outside 

o:[ the channel. '!'he reasons: thero j s not much 

combustJhlc matt1rin..l within the channel; when tlH~ foam 

insulation is exposed to moderate heat it shrinks and 

there is not much.heat potential. The plistic within 

the cha.nnel is hard to ignite and once igni te';l quickly 

self-extinguishes. 'l'he c.hannel is shallow and relaUvelr • 
. 

. congested at. the t,)p whi.ch would tend to reduce ·vent:ila- • 

tion in the channel. Finally the metal components wo~ld 

l_G_Qr-/act as a heat sink. 

!5fy l)'1.. Ex. B, P~ 33. 

'l.60! l r.··-• R. Ex. C, p. a. 

https://u.n:l.er


i In none of the tests conducted by the Respon-

ckmt did_ ».ny flame escape -- in son1e instances· the 

reL igera.1::o:t·s were not grountlod, in some the defrost 

termination switcbt,n tvore shunted. Hg_/ 

. Specifically, in the tests conducted by Taroskyj 

where b,e succeeded in inducing five t i.rner failures 
.. . • • .• 

irivolying overheating and carbonization, no damag<:1 

whatever was sustatned by any of the plywood enclosures_-

as the result oj these failures. Furthe~· at no time 

_during the tests w.is any significant temperature- risB 

recorded by anf of th~ thermocoup~es surrountliri~ the 

channels on· the refrigeratc;,rs tested. 1132./ -

.•.. . 

( 41 He) 'l'he absef!ce _of reE_9l'."1:ed· injuries 

. None of· the fi.eld incidcmts reported by •the 

·1roJEnforcement Counsel resulted in an injury. 

~G_!j n.. Ex, D, pp. 24---28; :1LC. Ex. 20, RP:11nr.t .7R4~; F.r.." F.:r.;. 1IH; 
E.C. Ex. 20; Ueport 7842; R. Ex~ E, p. 12 

--t.:;" I R E • E •-1!..""'- • •x. ' pp. 

!63/_ E.C. Ex. 101, 102, 105, and 106 



• • 
tcstl:f:i.cd that 

they knew of no case where an over heated defrost 

switch r0sulted in a. perr:;onal injury. J.r..1.../ 

. Tho President of Kelvina.tor 

. 'l'he nm.nul'actnrer indicated that thc·r·e had tw~n 

('12) ']'here .i.s not suffi-cient· i::?.videnee 011 the rcc.or~l 

to support a fJnclt ng that the produc.t defect a::..::.::ochttc!d 

with tho Kelvinato~ refrigerator presents a s1fu~tantia1 

risk o:f injury· to the public. _166/ 

A. p ~ 23 

J_G5/ E c·• ,;,x 20.• • • .1:,. • .., ' p. 6 

1I 

https://tcstl:f:i.cd


• 
( c :1 Cone. 1.lsiou::: of Law 

'Thj_s procr:~~.!dinf~ was for tho purpose of ck:term:tntng 

•, .. ·• :.·: ; ,·-· .. · · .· a ;• Kr::lvinn.tor re:frigcrato1·s present a r-.-.ubsta.ni:,j_~d.
• ·'"I' 

. '!'he Consmr1f:r P1:oduct Safety Act. do:fJ ne:,3 

. ,,.,t h·· ,. ,. r· 111 ' • ,, p Cd 1··t H "rc-~c~ ,·l ; ,·,•- (I·,., .. ,,-,~·.• . '•.•, ,., a:t,U. u as <•· J'.) l(.;. 1.,<.... ,l, \i.l.,.,,!l )._(,,l.,.',.,t. 

,·,; ·, ,. t ; · f ciHfcct, the nur11bnr o.f de:fnct.j ve:~ prodt:t"•t:-,;; 
,· . 

·. ,.:,;_ i .,:_ ' .. ormnerce, tlH:: sc,•eri ty of r:i r,;k. or otherw:i.sE') 

· 1 ·1 f •• t 1h 11· 1£:. .. / ;:. su bts ·an t·1.a._ rist o.· :in.1ury ·o : e puJ ..:u~. J.j •• 

As a mrt.1:t(ir of law then two rri:1.jor issues must he 

,··:ifoie a determ"·.nation can be madt?i as to whether a 
.~. 

p• ·,:·,;~Ls a snb:.;t,.ntj_Rl prodllct hazard. Th(-: two 

.. -
j_ssues are: 

• Issue l: D0<;1S a p: ·oduct def ec·t exist? 

Issue I l. If a pro,.luct defect exists 1 - does .it. crr~a.tc 

,:.. 1c~'1,:·,::-tanti:1l risk of injury to the public? In resolvlng 

:', ,: .. :, :i.t is necessary to consider in toto: the nutttH~ 

,. _·,:;·,J;· ,;.· • y ()J'. the c:efect c~xisting in a given product; 
.·•· ~-

the number of defec'ti vt~ produets :in distributi.on; and the 

~J L.~.C. § 2064. 

i 
l 

https://distributi.on
https://crr~a.tc
https://otherw:i.sE
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··; ma:.de?:·-. 

- • . . . • . . 

·: .. 
.:· .... 

•". . 

- <ti)_ q1~-:: (i:a~ie of,_ Kcf+vl~t,~tot· r(;l:1·Jgc~ators subj cct to 
c.'1;·· 

•'t~~:~- .p:i;~>~G!:!d;ltilt;'the fql:1,;'.,,,l,ug m~:jo~r Jj_-~dings :0 f fact' W£n·e 

; .• 'J',h(;!l,"0 WfLS fjt~Jen t ev i:deuce-; in : the record to -1.;~shf 
.-..·:. 

_s,tpl:fsit-1:'-~tfi\1cling that ibc/ i•rodu~t dqf1:1(~ff _-created a Sll'b- • 

. ,_- - .• - - '16fl/sta.n{lal r-tt;k. of lnjury to Urn pub},:i.c:. :~2.::..:-
·:·o::;_. • 

T:1:'-tltel'(-:! .i.s no~·ap:coven produc't;,d<?foct"thcn· as a 
:" -.•. 

, mntl~r C>flaw :t1i1:.n~c is no, Sl~bsta,nt:tul p:rbduct ha:z.n:rcl. lf 
., . . ·. . . "• 

tl~el'('! is' a· p:rothi~ t def~ct'' btit that: _defect. does no·r. ~T{~;lt() 

a substaritin1 risk to _the publi¢, then , !iS a ma.tt{n· o'f Jaw.:,· 

tl1ere.ls no ·sut>sta1itiat product __haza.rd. • 

'._ In ;this proceecli11g there was a proven prodtic::.t defect, 
. ···- ' .·-. 

• :•but. there; was' inmt-'.ffici~,nt -~1"00f :tl1a,t the de:fbct c:rea.tes 'a--

1Slthst~.i~ti:il-: risk c.),r°iuJury to the i)l,lbl:tc, _'rhe:i. ofor~. tl1_e·-t'~ 
... ·. ·.. .., . ' .-,. ·> • . • • . • • : : ' 

P1~esiding Officer r~achecl following ~onclusions .of J,aw: 

>:'l'l1e Kel vi nator refrigerators specified - ill: the Nofi.ce ' 
.-. . . 

. of. ~~nforcer,lent do. not presei1t H.•st1bsJantial pr'oduct. ha~:~ard'" 

w:i,th:Ln t.l:re meari:i.ng of. $ection 15(a)(2) of the Con;:mmer 

'. product·. Sa.fEH-) Act·;'7 

l.6.8.:..l_ Pre~;;i.ding Officer Finding #38 '.. 

JGf}/ •• Pyesiding Of.ficer·F'indi~l$S.#39~42. _., 
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'·.·,··. 

1S•.c.·1:~>l;:t;;z~~::::::,::Y-:l;•,tlt:~:·~:::;;·;:;:~ ~~::;:·\~.~h,,t 1 • . : :;,,:'. KI1lbl. 
r,rodi/•.'I h!1;:11td"rr,•iani,.. -. ' ., , • •· . . . - _ . 

• . • (1 r :~ foi.11n1dn,:1.1i111;lywith 1111llJ);"1}k4bJe1:onsurw,r prt.1<lnrt 
•. 11r~r1:l,v t:l_~,r.Les oii1;ju1y ~othf,pu\,iic,rnh w)ai~h ll :,uh~:tanti,il 1·;1,i;-

wl1ir.h {1,,:mn.1;,;~_of 
thh nllm•n•r t;f ckil"I, 1\'<'<p1·'1'1i11,·t.-:•fo;tphuled 111cu;uu,~1·1•1.1, t.hfl 

·. r.nt·rit.:,- of l.h111•;•,is,rir uHt1•1·wh.1:) i·1-c11tr.;;; a ~uh-;-;taulii<.l,·i:.k d 
• •• .. htj,a d.othlip:thlii\.o -· •• • · . 

(b) l-:\~1;:ry n1111111f.11.dnrlH'ofn \'.,.•ilS\!!11•'.I'prod11ct.di·;1.rib11h~rlin <:f,m• 
tn<•-·t·i~,.J•llde·t~i7 ,1u:tJ rt.ta.ii':,-ol' !,,:( h J>l'tit!u\"L;1m:rir.0,1111 1 1vht, d,I ai11:, 

)nl·:>nr,frtic,u, which re1t.;1.,nahl,ysi",pr,·,r,;~tlrn t·,mdu:-.iun tl1,,1. s11d1. 
pr111iu1·t.- • .. · _ . • 

_- J>l ·Mlurli:d.,ty• • •-(1) iailid(; ,ion:pl,1with M ii.ppli.::,b!,icons111,w1·
. • .· n>le; ,.,r .· · · .• · • • - • . . . 

.· .. · , (Yo) ,·or1tuiu,i ·,L:clt.f<•d \;1hi,·hc<it.hl c11•;1te a &:tll1?,l:•11li1t.l~roiluct . i 
, ; : ;: b(lt:ud1kiwrillf'1l in 1.111,,'<1d.ln11(r,) (::'), . • _\ 

• CH ·- . ·- . . .. - _ · . 
• (2) t- prod.net tl~f,-~t the p1llt.:1·1i of ~fofed,

•.}1n\1ljn1,m•1.1:itt~lyinf,,r;u the Cumtlll.'.'i;On of ,;u:•h iP.ih1 u to <'•WIJll.i' 
c,,,:of r.1·,r1, d,•1'1-ct.11111,~i-~.,n11·hiu1u111fad111,:,.·11h-l, il111lo1·,,w 1·,•t,i iii.,,· i::,,.: 

• 11ctuvl kt1v,·:!t:dg-11,tJ1at iu.i:.b,•,•l\ :ulequu;t,•ly info1·Hwu tim Curnmit.i:ihm 
·.or1md, th.f,•r•ltl' fo.1lu·1·u . . • _lo (;lllH[lly; 
• (<)) H lh\~<.:orumis"'i,,n<foh•rn1ine!;(rdin• :llinr,Hn!4 itil1ir,·.s~c<I1;er, 

• • t,Oh~ ii1dulli:1.i{ t:6ri11uu11u-s 1rn ·•.1pf•cil'I.U-1:;1iJ ,:on~Urrh:rqrJani1.J1.tiou-:, 
..... nily for h !1t•1:rilJf:i,fl111·•:<J!/atll.'li•with :Jlihtii;d inn ( f) 1_,;l!!i.;;.a;.,,;titm) ! 

· .· tht t I\ pN11luct Ill Clllflll!t,t.:'r·. \;\ i•s,•m,; n ~nh,-ad1i..t.1·1h•,1t,•u :i:1t.11:1.I,,mchtd 
•• h:t:~1;,-t n,nd th:1tuvl.ifi1:nfiort i~l'C![llircu 1a·ol'd,i.:· lo ,1,l;:q1:a.t~I:,_pl vti·d 

th~ pub!.,, from !iUl:11· i-.u!,,-ou1t11.I,Jrndud iwi:i rd, thn ( rw,11\1!,.,,1111? 1?11,._,. . 

ordl'l~ t.l<t1 n11111(1fo,1'.urr:.r or nnv di;.trilm1·n1•.01"r!'.t1\1lt•r uf ilw 1no,l11d, ' 
totnbi ;,r1f rolh>winsr.1u:ti .• •• - .l.llh? (}f mort• ,if tli.i 1.lllS; - -

•• OJ Tu l!il'\~'pulilic lli:>llt'!',.rIii•: ,h-frd or i:lU11r toi·(11,1ply. i1.• 

• (i!) 'l'q nwil iu,li•:•• li.11•:1.d1 p,•11;1,11w!Hi is u :11.u111fndm,·r1 tli,;. ·. J 
lrllmt,1r11,n,..t:1.il,.•r,1l~ud1 produ,:t. • • • · _. . I', 

.. • (:!) To ipa_il m,th·,· to ;'!Vl•ry 111,1-:;.i111t.owh_61ri tlw 1wr;;1111rl'(JUit·t•d . {1 
.· to gin\ ll{)tl<'• I.mowstiu,ih 1,ro1l11tt w11,.d,!lt\·l'i-l'd 01· ~lrl. _ .. {! 

.A.I!)'.:,t,d: ,w,for sl111.ll :ijhlci!y th,, fort)! :rnJ. ('vllliicllt of' nny 1.olice :1 
,~1111n•1lto lit! •t:i\·en u11,?1fr :md1m·der. . . • 

• ••• (<i) If th•• ('ti1nmiid,>11lh-t••r·winti!I (1lf1~1; i!lfonlir,it intel'~E:ll·ll p!lr• 
tfo/1 1 i:wl11(!i11..t_cCi1111nmti~,1 ''!':r.n.tii:.:t.tim,:., •nnll ~un:.1ltllll'I' 11n c1rmorh1n;_ty
fur· a lui,tr1 "K In 11N!Otu1:n1:e with !i11l,,.ici:t11m ( [)) th,,l n pi odud. ,h;;­
h-il.1uh•d ·i~•1,,'0ll)IIWfr(I :pl"l•si•nt~ IL aubst1111ti1tl.1>rl'tlllctJrnurd :l.•lll t.h,1L- .· 
11,•tionilu•l,•'r thi$ sitbtih•tioni1:1 it rr:ty ,,nl1!r t-he • in·the 1rnhlic,i11t1111:.,t, 

,Jllll!l1)i:\d1HI.',' or.9:ny1Ji~trihutqt· or 1-~,1-1iler:(•f JH'Ot'lld: to ta~c1md1 
••. wh1c1u•v1.•r ut the follow in~ m:t1oml the person t~, whom I he or1.for 1s 

tlii-1:"°t\?i.l1.1led1;: .•·. • · .. • , • -.·• · . •• . .. • ' 
(1) To bring s11c-h.product into oonic1tmity-\vitl1 tl)e n:r.]Ull'I~• ... 

m:>ntspf l]lefl,Pl>li,.)ablie l:- .eon:n,merra·mluct s~fety ruloc,r fo ,·ejlH 
the d11!l•d \JI sucb JW.,duct.. . - . 

(,a}'1\, i'i.i-µl,~~•0s.,1d1}lro,li:~t-wllh a Jik or equi\'nl,·nt. prodnc:~ 
"·hir.1,c1m1pliliiy.·ifo tlu1 1,,,itrliruhlel'!llll!lmu:r pl'01b.:;t sn foty rule 
t'll' which noM lltltl'l\nt.,L\!1lha d•!fod. .· • 
· (S} To :~f11n1lthl• J/Ut1)l1:l~'t'pri<•r,1ofsu,:-h paw11('t (!(',,,,~!I l'!'!i• .• 
linnahif' allo~·an~e for tm.,, if. SU1~'iiprofli:d hr.$ hNm in Oit,}"•OIi• 
S('ll~ion llf 11CQJll'llUll.-:1' f,,,.o:til yrur Cl•' HWI~ (A) 11t. t,h()l·im,i of 
µithlic not.iceuuti"I' :ml,,;iict.iun(r.), OJ' (H) th:.,,•r•n~Rt fo1., t.ir111;> I 
$\IIIIE'I'n.•.cuh,•t"i-\aetiu,1not.irnortltetlefoct Ol'J\Oncorn11lia.11ct,whirl,- I_ 
twer Jirst.occu~). • • 

' ...... 
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• • 
r~(:tl(H:. lU!i:..~\.-,~·\~i'ill('h:'V~~l oi t .. -~~ !>1·~-,.. f~{tJ!_\;.~ ptu ;r.gr~~p13 t:,~!,:J:? 1;1!,!)'.':~~~'.U.(ill \·. 

un<l-~1· \•,·~n~~•i t;\~~1, p-,:.:-~..ifHl (\•\."1 Oi:~.{'h·--~i !'.'"> 1\ct .. rj ho (_;orrnn1s~~}\::"l !.fr;.n.H 
!;,.":dfy b th.,,ord,'.r !J,r-;p~t"tJ!')ilS t.o ·.; i11,T1trclumb L,w,t k, m:d,, ii ..h-.'. 
"'i f.t,:1 to wi•'lm th,,. r,,•<li.t i.~ <lir,•.•~tud c!,,d.s tr.1t11.k'li.he r.ctba cfos~!'ib<.:.,.l 
in 11:n:,grnph (:!), ·H :w Ot'(iPt umkr t.iii:·.rnb:.ncti(\n i!i dh:•il<:<lk- HW!'i-: l 

. th(1.nOl~U !Y::_r:..._,~,. t\~ ... c~.,:=-~'..iiissit!l..-.~tt\.il;_.r.;•.-,~iiywh"i.ch1.v~:·:)11.ilh;t:J tJ,t;) t-

~i;,dion m,,: ,r thi<;;:,11b:0,,,•fr)i'1, • ~ 
' (() () r 1,70 clwi·r_'.'I: :'h:,H i,,_.lO!ldn to r-:iy pl'l'!'()'l (o,kr nu ..n It m·.'lllll· I 

i:1d.lln'!.", ,:_;;.ttil. i;cw, lli' ll•.,n.ild) Hh(> ,:,•,;,lb; him·"'F ;,.r ~'.llj' H·tri<:dJ i 
r.,1·,widntl11!,~kr.,,, ,,r•lc,::b:,1;:;dura,,T ,111h:,1!dit1n (1:J)1 1,1,d th(' J,-:,r:::o;; I 
w1h;tc_t, (o :ia <••·d"'sh-.11 r·,ir!,lmr,,,~ r:rd11it1~.•on (ot.:wl' i.lum a r•i!l.n,·,.. '. 
f••-cturc1·,l{h,t.rr}H1fr;.t\ cs\• 11..~fi1il·:tr) ·:.lh·::i.::;.~utit:)P.cl t.o:.,~~c.ba. r~~,:-:t1)) for f 

nw_,1 ,.1,;,011 !;h ·.11,i iM,::t .• ,. tile (';-; p,:;, ,,:.; incurnitl t•.:::.ueh llli1:.1Jn "' 

nv:, ~li~,,, i,i1t1·-s l ~ f1f-.:p(.~:~ l ..... =.-<l~· 
'f. • ... ,.: :.r.~"':.r~" ,~i .• · ·c•·)· ~, ... :.,1·.,~-- ·;~ ,,J; •. , •• \ (~) 'r-19-~ ........t,--•, 4 4,.. . ..n II •• , 1. ,ht~., \;,,nue ... ,,1.,, . ., ... , ........ l '· I or (1 ,, ·" )_ ••• ,, ,,,., • 0 ,. 

pro,lm:t m:,.v r.-q11in,.,,ny vmv1:1 ,~ho ;_.1:t ;n.tlit·.h.er.nr:c. ·,.i:,t.dL,1t1~r, 
<11~J'<~tt~~lt.;r of. tlu~ f1i.·v:'.!1:-:-~ to i ... ch::.ii)~l•-::~h n~. cil:t!.l' )i\-":1 ~--=- l:-=;-~1n:.•.i•~:,.. :-.1·,,t.~]!v -

£;1-ct"u_rt~!\di~;trih1t!·~•r, or- !' 1!i.~tllci-· ~-~r ror ~-.1.clt .:..-: l- r~1.;1~·}'~·~~Ut!l1 fi:'.()\lli.;;•t, hi.~t"■ 
c-~:i"f~;!l... u-ith-car r·ri ,~;~4.n;t ~.h.L~vn{i·!-r .. ~ ~!J:..--?1H{:(tllJ'\i:t:~i<J!\ ! ;~:f' {~()H;?u i ~._.:;,: 
•lt~ter1:ninL:,.;uch l--.;-iu~hur$i'.••u~·.nt.·ti,.\u. tht~.p:ihlit. h~t:~;-;..::;i:.i:·~~ _ 
• (i) An ">r:h•r: 11:t•l,•,.'sub,_;•dio11 (•;) 01· (:i) ra:ty i11• i:·,,awc1<>:·,iyaf;,:;· j 
:tll, op;>orti,nitr for i\ h•.,:-ing in 1•,1:,,!(1::nc:,; wi:.i1 :•)Cti:.):: i;Sf .,t \ i!-1,· :·,. 1· 
l .. ·- d ~ c~ ' · · · ' • -· • '' • • ' t • • • _..:nt~ :SUtt 5.~:: .,oc::·;~.\c,~pr. ~-n~.r1._11 t.nrntn!~;;lO~l e-~ ... ':r;nJn~.-:,;.tf1? u!h~• 
on..v p•~rson ,rnt..- \fi:~n~.:;. to p~r~:1c--~o:.1t.c 1:1 ~.,_ p,H':-- ;1lH sn:~h .n,·~t~tt~!ft ur 

1~1\i;,~~ii~i:~~{~tri~:\'!,~::_;t~:;~;i~:::~J~;ni~;_l,'.~:~f,,;l1~;;~.;:~;;;~]:\;;·;:;;::{~:t:i~:;: 
t-l_~r~u;t_a ;-.~pre~:,,_~rJt~t~-l\"~! c1a..:-~ ( ~r hy t!:~-::1. ~J:-;r••2.- ~lf-.,;_t!!lt[tlc-d i.\~-~tn~!"1 
(:01nHi;;o.,10:;·: !_l ::lH!t_l t~ltti~ 1:Llls ".:.o 1lt!.~;!:.~ni1tr..~ :i::uch a H"rq:•:::;,~~Li:lr111·i~-).. 

~ •• ' I • ·, • • !.,~ 1. ·:.irc!Pr.■ l!J"tf.:r-.t-l'i'a~ ~j\!t·;~;':;ct1r,r, n}R.) n.i~~(, 

it Ri•I1l:.:,, ,o ;;ui,mio: ;,. J :rili, ,;1Li,,fa<;! .·•1.y . ' ; . .. . l . . 

• •• I 1 Ir--:qurr'-i ~o.c p:-::~:.t.tn .,1 "'1\~·lOll1 
~.oth.-,(.;,:;111m;•:~;,m,for td:~n•: • II . l. • •• , •• 

, I 
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(;!-l08fl-:tfoFJ:::n.G;JCl-'. Ci!i\H'i'. C()"iJ!•:.11,lNG'n!I~ .PhHT J.j,;:3. 

FlNDINGS OF FACT 

all _r,ropo:•.H.;d f'i nd:i.ng:::: o:f :ro.c t. suhmi. t tod by thn Hnforcern('n L 
. . . . 

f .• •· t • ...... '"'" .. ., -··,..,.~lb· 1· t· be fonnd. H,<-~r:. J ... ,,u~.. ,,, , ,1.i ., ... c y ;nu par 1.(0:s may 

InJ tial Dc~cis ion. Wlrnre nppro 1>riat,.~, th~ p:c-:.ipo,.c~<l :1i.n(Ll.n.g:;;;.. ' -

•' 

'l'h if:; chart ts prov:i.dc:d to a.ssJ :c;t. J.n th,~ iden t 5. .f i.,:=i.t ·ion 

Pr,:sid.i rig OJ .fj_ct,r' s Hnforcemr-:n :-• Counsl➔ l ts 
Fi.ndinf.; Propo~ed Pindj_ngs 

1 37, 36 

2 7 

3 7 J.G 
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7 10 
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........... .......... -· .. ~ __ ... ······--·-..................... .....-....,..,...__. _, . ., ....-----·· -~-··· ··•... .... ,,, -·-•···· , ... __________ -...... _______ ),·.·~'•.•. , ...· 
... / i >~~i .~ ~--;· • . .... 

i',H;'!',: cn,.:·i 11Llfi/t'ff':l) Ji":i'lUi:i'['ftJ!<S, JNC. 
• :_i c:.t,r:,CJ:i_". i: i,m, doi 111,'.:bw::.in'..:ss as 

•• \\/1 
.I I • '·••' ' ~ 

c~..u. .. t;~J. ,·!d1~;-:~_ir-"~_c:·r1_--iJ.::ir; 
h.n:.l 

J..lj\'i!iHU :; . H.LJ)T;l C, 
.i:ndiv:l,;:!ir•l l.y irnd :,:- :.~ii (,!'f-i:·:_::· <•i' 

••· 1 'TI:: c;c~~ :i(~·1i·J 1);\:f·.:-'.1, 'J·1,f ::,;.L.~ I.'< c; . ·~rtt ._· 1T~l)tJ? \ 
-'"1··:·1'\!·1··.,,_,,,·, -,-,.-.r• , .-,,· \,1•. i. • i t' •. \. .:.\.•J..l l ... ;.., ._,,. ,\, l_"i.•.l1 

)
TFiO\;n~-; l. DGJ ,:\>:, . 

.):irH_ij ..... :id:ia!ly and·ru,: :111 <Jf'U;•.cr ol' 
)KELV I N1'\TOi{, 1.NC. , ard 
)HCY .tl. HOLDT, • 
):1 !:,'; n n (, r f i cer oJ WU 1 TE CO?i:_-l)r.,nH 1.'!'ED 

. )nml.IS'.i.'HI E.-: .. INC. 
) 

.., .. _._ l-tes1~61Hk·ntf; ) 
) 

---'---~---- ..... ••'• ··•-.' ............. ■- ,·-· -----·- --·- • ·-.. • · ... • ·-. -·._ ... =-·. ____ ... ,· .... • -··--- .... • ....... ____ :,, ...... ---;:.:· ____... ,· 

;,;(). 'l:>-· l 

. . .. 

t).lls: dt;:tc; and Oll tlw 'l">ti-SiS :ortl'H! F.i.n<Hngs of F~ict fH)Ufi!C'T;: t.e:1 

: ' •. · . : • • . . ., 

sidlng Officer reache~ th~ Law: 

•· 

iliatter Juri.1,1dJct:i()n in tl!'i.s rc<.h'\CNli.n,~. • 

whit I~nfo1·6cm;;.mL r.c,u,rncl bc-dic-vPd to b<' t.hc•tr 01·.lm:1 l':-.ci'<>~case.
~•-, ...---· --

https://I~nfo1�6cm;;.mL
https://Jf'U;�.cr


' .· 
.,...... '. • \. ;"llj·~ •• ·-~ .. , • 

1-.,:J·:it;: '. ::}" • ' ,. . i /. 

,}'T:rf f} • ·:\ ' : .·• ·•·. • ·. . . .. . ff'! :, . • : ,··. ,;,ff',,\f,:1Yi,coll{(f'.,.,,,,t C ..ix :,. . ,( d !,</:i'ili-',tJ ll t" r(d t I m,l 1,h ,; • (, ,,'Vfr""'''''"'' t ;,l i,,,r,,,,.,,,:,· • 

::::::;;4~:!1:::::1:t?~i::~: ::I,:}:::~::(fI~?;t:,::~ 21~::.c:;::,:::·H:: 
.·. . p i 1r IU [I I: L }fo.Jr-.t y CnjnrrJt ~a:i1'lhn' u iH.lP:r ' 8r:1; ti() il '•ifr :C,>f th (l· l, e ·i: . -;~~<)~(L·: 

,·.. . - . . " ,. • ·'. • ·. .,:' , , {:L : .· ._ j . :·_· . "; :>· 'ii. • 

(fi)./~:tv~. 1~fr.lrn·_1.J.~:(,n.t•ficttc·r;~·.pui•,J.i:c,h<!;l> l.:hr: C,,mird:-:s,io:;. ii{.::>·:· •.. l)y 

. . · .. ·ptO[l'.;;;-;,::rl ){ml j ntcil;: i rn :.e~;;:l;;i~ropc,:_rJ \' , (If', t: ..! ,-:il'i st·,. t_};(• J)J'Of.:f~,-l_H .,.~~t/ ;,-·;,;,;:}:· 

·, :~;u]d-.; 1:;<>V(•rnj ni/ ·(bi~: j1i'.oi:•.c::etHi1g: 
.. , .. . ·, •.. ... •.. 

. ·,;.l··, .. .,>h·-1>,.,c··-•·t•"'' ·11·>·::. (··r·,,··1'c·.,·1·1t•c'> l"'l·1•-,·.11· '(J'n;._ ,-d ,:..~~-~ .•~ .· ...·· .~ .. ·._ ... n ... ,. ~ ·:•~~.-•1, ... , ... I. _,. •. •.l 
,·. .· . : ! • ....• , • -· ... -··- •• ••• 

judJ •.::i.:r;o1.:y.. :i:ath:,ei t.iian :a tulemal;Jng pr(u.:c,o!dJng. • --
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