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U.S. CONSUMER PRODUCT SAFETY COMMISSION
Washington, D. C.

'G.R. MANUFACTURING 'CO.

THO’VIAS 1. DOLAN,

ROY H. HOIDT.

In-the‘matter of

WHITE CONSOLIDATED INDUSTRIES, INC.,

a corporation, doing business as
KELVINATOR, INC.

a wholly owned sub81d1ary, and as

and T
EDWARD S. REDDIG, )
"~ jindividually and as an offlcer of
WHITE COVSOLIDATED INDUSTRIES, INC. and
'KELVINATOR, INC., and :

: 1nd1v1dua11y and as an” offlcer of
KELVINATOR, INC., and '

as- an offlcer of WHITE CONSOLIDATED
INDUSTRIES, INC.

Bespondehfe'

'INITIAL DECISION

Introductlon

By Notice of Enforcement issued by the U.S. Consumer

Product Safety Commission on March 10, 1975, Respondents were

informed'of the Commission Staff‘s‘opinion that "approximately
336,000’refrigerators menufactured by Respondents. from late 1970
through early 1974 ﬁresented a "substantial product hazard"
within the meaning of Section 15(a) (2) of the Consumer Product
Safety Act (15 U.S.C. 82064(a)(2)) because the Staff believed

that certain design defects in those refrigerators could cause

fire aﬁd resultant injury. The Staff urged that Respondents be

CPSC DOCKET

- NO. 75-1

\g"“,
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ordered by the Commission to notify the public, in general,
and the purchasers of these refrigeratoré, in particular, of
this substantial product hazard, and further, that Respondents
be'required by the Commission to elect to repair, replace, or
refund the purchase price of the affected refrigerator modelé,
as provided for in Sectiohs 15 (c¢) and (d) of the Consumer
‘Product Safety Act (15 U.S.C.8§2064c), (d)). --/Attached to
the.Noficé of Enforcement were the principle items of written

evidence which the Commission Staff considered‘to constitute

a pfima facie case, and, iniconformity,with Commission's Rules
of Practice, 2./ the form of Order which the Staff believed
should issue if the facts were found to be.as allegéd'in the

'Notice of Enforcement.

Respondents filed their Answer to the Notice of Enforcement

on March 31, 1975. (Docket #2). -2/ on April 28, 1975, the

1/ '
—' Phe text of Section 15 of the Act is reproduced in the Appendix.
2/

2/ 1n accordance with Section 15(f) of the Consumer Product
Safety Act, 15 U.S.C. 2064(f), such an Order may be issued only
after an opportunity for a hearing generally in accordance :
with Section 554 of the Administrative Procedure Act, 5. U.S.C. 8554.
The Commission has published Proposed and Interim Rules of Prac-
tice for such adjudicatory hearings. See 39 F.R. 26848 (July 23,
1974) (hereinafter '"Rules of Practice’). :

ji/ The "Official Docket" in this case is maintained under the
authority of the Office of the Commission's Chief (and currently
sole) Administrative Law Judge in the Commission Secretary's
Office, 1750 K Street, N. W., Washington, D.C. 20207. See
Rules of Practice, Section 1025.23. It is available for public
inspection. "Docket #2" refers to the second document in, the
official docket listing on file in this case. ‘
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Commissionbformaily designated Cemmissioner Coﬁstance B. Newman
as Presiding Officer in this case. (Docket #3), That same
day, the Presiding Officer issued a Notice of Prehearing
Conference to be held on May 16, 1975. 4/ That Prehearing
Conference Notice summarized the factual allegations in the
Notice of Enfo£cement, annbunced the Presiding Officer's
prelimiﬁary decisions to convene a full hearing in this case,
if necessary, no later than June 2, 1975, and to make

liﬁerel use of written direcf testimony prepared and served
in:edyahee of the»fhlIfHearing; and iﬁvited'all interestedf”
persops.to participateein fhesﬁrehearing;eonference or tesiify-

- at the heariﬁg.:§_/

"AtLthe Prehearing Conference ofﬁﬁey 16, 1975, et

~ which Respondents appeared through'counsel, motions were
filed and takeh under advisement pending further briefing,
no intervenors came forward, issues in the proceeding were

discussed, and a schedule was established. fij ‘A Prehearing

4 .

= The Notice of Prehearing Conference (Docket #6), prepared
by the Presiding Officer, was published in the Federal Register
on May 2, 1975 (40 F.R. 19233), and referred to in the
Commission's weekly Public Calendars of that period.

5

2/ Two full weeks between the publication of the Federal
Register announcement of the Prehearing Conference and the
Conference itself was deemed an adequate period for third parties
to reach a decision about the possibility of their participation
in this case without unduly delaying a full hearing on the
serious Staff allegations about the substantial product hazard
posed by Respondents' products. ‘ : » :

6 , :
=/ Tr. of the Prehearing Conference (Docket #24).
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reasons discussed in detail below, tﬁat the refrigerators
specified in the Commission's Notice of Enforcement do not
present a substantial product hazard within the meaning of
Section 15(a) (2) of the Consumer Product Safety Act.
Accordlngly, an Order entering judgment in favor of Respondents

and d1sm1551ng the Notice of Enforcement is appended hereto

-

Preliminary Legal Matters

_ The-partles have: ralsed a number of difficult and
important legal questlons throughout the course of this pro— |
ceeding, only some of Whlch have been decided by the Pre31d1ngv
Officer to date. Before turnlng_to the merits of the contro-—

- versy, these questlons and,thelr'resolutlon are dlscussed below

“

(a) ObJectlons to the Presiding Officer

On April 29 1975, the day following the de51gna—
~tion by the Commission of the Pre51d1ng Officer, Respondents
filed an obJectlon to a Comm15310ner being so designated urging
that such a procedure deprived them of a fair hearing and
constitutional due process, and violated the Administrative
Procedure Act, 5 U.S.C. 88 551-59 (A.P.A.). Respondents

urged the full Comm1ss1on to defer all proceedlngs 1n this

case until an Administrative Law Judge, 1nstead of a Comm1381oner
became available to act as Presiding Officer. On‘May 1, 1975,
Chairman‘Simpson,‘then Vice-Chairman Kushner, and Commissioners

Franklin‘and Pittle, in accordance with Section 1025.62 (e) (2)
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of the Rules of Practice, permitted the Presiding Officer
ten days to reply to Respondents' objection prior to their

decision. (Docket #5).

In her Reply, the Presiding Officer, noting that her
participation in this case as a Commissioner prior to her

de51gnat10n as Pre31d1ng.0fflcer was 1imited to her approval

,on the ba51s of ertten brleflng packages of the issuance of

Ta Notice of Enforcement decllned to play any role in any
vCommlssaon de01s1on .on any 1nterlocutory or other appeals
- from any ruling or de0131ons the Pres1d1ng Officer might
'1ssue. However plac1ng rellance on the explicit authorlzatlon

- for such a de51gnatlon as- Pre31d1ng Officer in Section 554 (d)

of the A.P.A., as well as on United States v thton Indus.

" 462 F. 2d 14, 16-17 (9th Cir. 1972) and the comments of Pro-

fessor Davis, 8/ and distinguishing Amos Treat v S.E. C. Jl/

upon which Respondents had based their obJectlon, the Presiding
Officer respectfully suggested to the Commission that Respon-

dents' objection to the designation of a Commissioner lacked

- merit. (Docket #8). By written order dated May 16, 1975

overruling Respondents' objection, the full Commission agreed.

(Docket #11).

.8/ 2 Administrative Law Treatise. '§ 13.10, p. 237. See
also Withrow v Larkin, 95 S. Ct. 1456 (1975);
Docket #s 37 41, A

) 306 F. 24 260 (D.C. Cir., 1962)
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On May 15, 1975, Respondents also filed a complaint for
injunctive and declaratory relief in the United States District
Court for the District of Delaware raising this same objection
to the designation of a Commissidner as Présiding Officer,

and others. }9/ In dismissing Respondents' Complaint, with-

-

out prejudice, for'want of jurisdiction and indicating that

even ha&Ahe-juiisdiction, Respondents' motion for preliminary
injunction would be denied, District Judge Schwartz found

no matter in the Complaint which could be
subject to judicial consideration as a
“matter of law outside the context of the
‘ongoing administrative proceeding'fhor] . e .
final agency action at this Juncture,

) o . ’ i

10/ Other objections raised in Respondents’ District

Court Complaint were to the Rules of Practice which were

to govern the adjudicatory proceedings before the Presiding
Officer, the timetable that had been imposed, the attempt

at retrospective application of the statutory provisions,

the choice by the Commission of adjudicatory rather than
rulemaking proceedings, the constitutionality of the under-
lying statutes, and the failure of the Commission to comply
with the National Environmental Policy Act. These objections
.are discussed, infra.

/0.
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either within the meaning of 5 U.S.C.
Section 704 or the common law definition
thereof. 11

(b) The Notice of Enforcement

In a motion filed May 16, 1975, Respondents also argued

td

that the Notice of Enforcement must be aménded to provide a

1/ White Consolidated Industries, Inc. v Consumer Product
Safety Commission,.Civ..Action No.. 75-135 (D. Del.), unreported

decision of May 23, 1975, tr. at pp. 69-72 (citations omitted)..

“ Moreover, Judge Schwartz further found that _ . :

' as a matter of judicial restraint, [hel could not
exercise jurisdiction in this case . . . because
[Respondents] have administrative remedies which have
not been exhausted . . . and no clear showing [has]
been made that the prescribed administrative pro-

A cedure is inadequate to prevent irreparable injury.

Finally, the Court concluded that . :
this action is not ripe for judicial intervention. The
issues tendered are not purely legal, there has been no
final agency action, and the balance of hardships
involved is found not to weigh in [Respondents] favor.
In fact, at this juncture, it's literally impossible
because the matter is so far from being ripe to weigh
the cost of compliance against the cost of noncom-
pliance . . . (T)he expenses of participation in
allegedly unlawful proceedings do not state a claim of
irreparable injury [and] . . . the risk of a bad

decision or an adverse decision, is in and of itself
not enough to constitute irreparable injury. The
outcome of the decision is entirely speculative and

- at this point in the record is not supported by a
showing that any harm whatsoever will accrue to
[Respondents] until the administrative process has
resulted in a final order. Even after such an order
should be entered [Respondents] would have to '
demonstrate pre-enforcement harm to obtain injunctive
relief. :

1d.
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more definite statement of the allegations of Enforcement
Counsel 12/ because, as presented, the Notiée did not state
Enforcement Counsel's actual allegations "with sufficient
specificity to permit Respondents to determine (their) exact
nature, fo fuliy and reliably define the issues the allegations
raise, and to prepare Respondents' position regarding those
”issues.h’“(ﬁocket #16); EE/. o . '

In an Order 1ssued July 2, 1975 (Docket #61), the
Pre81d1ng Offlcer denled Respondentsr motion, holding that the
Notice of Enforcement ip.thismcase»hadwindeed specified "with
reasonable definiteness ... the typé of acts or practices
alleged‘to be in violation of the law," 1%/ and thus having

been given a ''reasonable opportunity to know the claims of

lg/ An adjudicative or adjudicatory proceeding is commenced by _
the issuance and service upon Respondent of a Notice of Enforcement
in a form specified in Section 1025.31 of the Rules of Practice.
Enforcement Counsel are counsel for the Commission Staff in any
such adjudicative proceeding. Rules of Practice, Section 1025.4.
23/ Respondents also moved on May 16, 1975 that the three
exhibits attached to the Notice of Enforcement as part of the
Staff's prima facie case be stricken as inadmissable evidence

not properly included in the record. Docket #17,. Since the
Rules of Practice (Section 1025.31(b)) explicitly required the
attachment of such internal memoranda to the Notice, as an aid
to Respondents in further illuminating the dimensions of the
Staff's case, the Presiding Officer ruled that these documents
would remain in the "Official Docket,"” though they were not to
become '"part of the record upon which the final decision is to
be predicated" unless and until such evidence was offered by

a party and met the tests for admissability established in
Section 1025.63 of the Rules of Practice and other approprlate
provisions of the law. Docket #61.

24/ Rules of Practice, Section 1025.31 (b) (2).

12
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the opposing party and to meet them" 15/ Respondents had been
afforded all that the A.P.A., the Constitution and fairness
demanded. 16/

In this Order, the Presiding Officer emphasized the
relatively ihsignificant role played by the Notice of
vEnforceméht An educating Respohdents about thé nature of
Enforceﬁent.Counselfé~daéé; Embfacing Davis' observation
‘that "(t)he~most important éﬁaracteristic of pleadings in
\the‘administrative process is their unimportance," 17/ the
Order stfessed that ‘ .

- (tYhe key to pleading in the administrative process
is . nothing more than opportunity to prepare. Pleading
is only one of many ways of providing opportunity to
_prepare. Deficiencies in a pleading may be cured by
informal communication, by formal amendment, by a
bill of particulars, by pre-hearing conferences, or
by ample continuances at the hearing. - And the
“question on review is not the adequacy of the original /
notice or pleading but is the fairness of the whole '
procedure. 18 :

15/ Morgan v United States, 304 U.S. 1, 18 (1938).

16/ See Section 554(b) of the A.P.A.; L.G. Balfour v F.T.C. 442
F. 2d I, 19 (7th Cir. 1971).

17/ pavis, 1 Administrative Law Treatise 8 8.04, p. 523. See

also 2 Moore, Federal Practice (2d ed.) 1607 (1848), as quoted in Davis
id. ('pleadings . . . do little more than indicate generally the
type of litigation that is involved. . . . A generalized summary

of the case that affords fair notice is all that can be expected.").

l§/ Davis, supra n. 17, at p. 525 (citations omitted). If it
were otherwise —-— if it were impermissable to sharpen the issues

in a case through the type of informal discovery subsequent to

the issuance of the Notice of Enforcement engaged in in this case,
and instead the Notice itself became the sole gauge of the

- adequacy of pre-hearing disclosure -- then it seems. inevitable that
massive delays would be experienced before such a "comprehensive"
Notice could be issued. Such delays would be intolerable in the

face of the potentially serious human injuries at stake in pro-
ceedings of this nature. - : : A
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(¢) The National Environmental Policy Act

Respondents also urged that the Notice of Enforcement be
rescinded and that all proceedings be terminated on the ground
that the Commission had failed to.comply with the Naticnal

Environmental Policy Act (42 U.S.C. 88 4321 et seq.) (NEPA).

.(Docket #s 14 and 33). They stressed that since "it cannot be
 realisticéi1yaargued_thét the disposal;of_large.numbers of |

‘ major appliances would not significantly affect the quality

of the human environment," the Commission, in accordance with

"NEPA, shouldihave ”prepéredfand_considered the required environ-

mental impact statement prior'to»the commencement of this

case," ghd:ﬁhatyits failure to do so required that the pro-

ceedings'not go'forward.

The Presiding Officer; in a lengthy Opinion and Order

filed on July 14, 1975 (Docket #74), held otherwise.

Acknowledging that the Commission, in issuing its Notice of

. Enforcement against Respondents, had neither formulated a

"negative declaration'" nor drafted, circulated and considered

an environmental impact statement, and that NEPA itself contained

no expresSfexemptions from the impact statement requirements
of Section 4332(2) of the'Act, the Presiding Officer ruled

that nevertheless an examination of_NEPA's legislative




CQ) | O
- 12 -

history, 19/ the cases decided under it, 20/ and the
statutory framework for adjudicatory hearings established
by Section 15 of the Consumer Product Safety Act 21/ provided

persuasive evidence that Congress did not intend that the

19/ See H.R.-Rep. No. 91-765, 91st Cong., 1st Sess. (compliance
with Section 4332 (2) (C) required unless existing law "expressly
prohibits-or makes. full.compliance with one of the directives
impossible"); S. Rep. No. 91-296, 91st Cong., lst Sess. ("project
proposals for new legislation, regulations, policy statements, or
expansion or revision of on-going programs,'" but not "adjudica-

.tions," listed as the types of actions to which the impact

analysis:requirement_mightﬂapply),

20/ See, e.g., Amoco Oil Co. v E.P.A. 501 F. 2d 722, 749-50

(D.C. Cir. 1974) (certain EPA action under Clean Air Act .
exempted from NEPA); Gulf Oil Co. v Simon, 373 F. Supp. 1102,
1105 (D.D.C. 1974) (exempting energy office from NEPA require-
ments for emergency oil allocation regulations since to

force compliance therewith "would disarm the FEO of its ability
and authority to take necessary action with the required degree
of speed'"), See also Cohen v Price Comm., 337 F. Supp. 1236
(S.D.N.Y. 1972). ~But see Calvert Cliffs Coor. Comm. v A.E.C.,
449 F¥.2d 1109 (D.C. Cir. 1971). _

Of particular significance is Gifford-Hill and Co. v F.T.C.,
389 F. Supp. 167, appeal pending, No. 74-2024 (D.C. Cir., 1974),
exempting from 'the range of decisions to which NEPA was
intended to apply" the FTC decision to proceed against
Gifford-Hill, by administrative complaint seeking divestiture
after an adjudicatory hearing, for its alleged violations of
the antitrust laws.

gl/ "The allegations of 'substantial risk of injury to the
public,' which are to be expeditiously adjudicated in a Section 15(f)
hearing, can not possibly be timely decided if prior even to the
commencement of such a proceeding, the delicate, complex, and

very time-consuming environmental impact statement requirements of
NEPA must be followed . . . (A)pplication of the NEPA impact
statement requirements to Section 15(f) adjudications is
especially inappropriate in view of the "election" remedy given

a Respondent [since] . . . it is the Respondent, and not the
Commission, who is able to structure the environmental con-
sequences of an Order, because it is only the Respondent who can
elect at the conclusion of a hearing whether to repair, replace,
or refund the purchase price of the hazardous products."

Presiding Officer's Order, Docket #74. o '

INR
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environmental impact statement requirements of NEPA apply to
‘adjudicatory proceedings commenced by the Commission under

Section 15 of the Act.

Accordingly, Respondents' motion to dismiss the pro-

ceedings on this ground was denied.

() The Rules of'Pracfi;e'

’ Tﬁe Commission's Rules of Practice.are in proposed and
1nter1m, rather-than f1na1 form. 22/ Because of this,
'Respondents argued that this. proceedlng must be deferred.untll
after these rules were flnallzed. (Docket 5) Respondents'
argument was rejected by the Presiding Officer, who held that
the Commiésion, given~its publication in the Federal Register
bf interim rules to govern this adjudicative prdceeding and
the fact that Respondents had actuél timely notice thereof,
had fully complied with 1ts statutory mandate. That the
Commission went beyond A.P.A, requlrements for the promulgatlon
of rules of practice, and formally jnvited public comment thereon,

or that such rules might be amended at some unspecified time

22/ see note 2, supra, at p.l2.
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in the future did not, in the judgment of the Presiding

Officer, alter this conclusion .23/

(e) The Timetable

Respondents vigorously and repeatedly argued 24/ that the
pre-hearing schedule, as suggested, 25/ amended, 26/ and

..imposed.alj by the Presiding Officer, was unworkable and

" unfair. The:Presiding.Officér disaéreed, ruling that

Respondehtsvhad ampiev?ime to prepare their case when
measured from the most important date in the proceeding -- the

‘date the Notice of Enforéement issued -- and had more than adequate

23/ Docket #25. See A.P.A., Sections 552(a)(1)(C), 553(b);
Fargo Packing Corp. v Hardin, 312 F. Supp. 942, 949 (S.W.D.N.D.,
1970). But see American College of Neuropsychopharmachology v :
Weinberger, No. 75-1187 (D.D.C., July 21, 1975). B ’
Respondents' similar complaints about the failure of the
' Commission, contrary to the requirements of the A.P.A., to
‘publish a description of its central and field organization
and the '"general course and method by which its functions
are channeled and determined," were also rejected by the
Presiding Officer. Docket #25. '

24/ pocket #s 5, 24, 37, and 78.
25/ Docket #6.

26/ Docket #283.

27/ Docket #40.
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notice of the intention of the Presiding Officer to reflect in

these proceedings the sense of urgency inherent in the statutory

scheme and Rules of Practice issued by the Commission. 28/

In fact, due in large measure to the professionalism and
dedication of eounsel and witneéées for both parties, it is the
judgment of the Presiding Officer fhat.despite the compact
schedule adopted, Zﬂj all legal and, factual issues in this

proceeding have been fully deveioped by the parties, and in a

28! Docket #40. The Rules. of Practice, though they require
"due" regard for the convenience of the parties, place a heavy
emphasis on expedition. In their opening paragraph (Section 1025.1),
they state: o
The Commission believes that administrative adjudicative
proceedings should be an expeditious manner of settling
disputes. Delay does no* benefit the public or any
party. Therefore, in the conduct of such proceedings,
the Presiding Officer and all parties and their represen-
tatives shall make every effort at each stage of a
proceeding to avoid unnecessary delay.

20/ The pre-hearing schedule issued by the Presiding Officer

on May 27, 1975 (Docket #40) required Enforcement Counsel to

file their responses to Respondents' May 16 motions by June 4,

By June 11, Enforcement Counsel were to file all of their

direct testimony, in question/answer format, and were cautioned

that "absent extraordinary cause shown, Enforcement Counsel's

written direct testimony, unless filed by June 11, will not

be admitted." Respondents were instructed to similarly file

their direct testimony no later than June 30, and similarly

cautioned. Finally, both Enforcement Counsel and Respondents

were to file all written rebuttal testimony, also in question/

answer format, no later than July 11 with +this same warning

that absent extraordinary cause shown no further testimony

by either party would be admitted at the hearing commencing

July 14, which hearing was, in the absence of extraordinary

circumstances, to be limited to oral cross—-examination. 1
The use of written direct and rebuttal testimony,

submitted in advance of the hearing as specified above, was

quite successful as a device for permitting both expert and

lay testimony to be developed fully, rapidly, and in a manner

best calculated to enhance the quality of the live .cross- /

examination at the hearing and the free flow of informztion

between the parties prior to the hearing.
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~time frame which met the overriding public interest of seCuring

a most prompt initial decision as to the presence of a substan-

tial product hazard. 3n/ .

(£) The Propriety of Adjudication

Respondents, asSerting'that defroét timers or motor
switches are '"the crucial cdmponents involved in the Notice
of Enforcement," and fhat the fimers inyRespondents'
krefrigerators‘are found in at léast 90% of the total of home
refrigerators sold in the United Statés in 1975, moved that
the:Noticevof Enforcgment be rescinded on the ground that
this should be a rulemaking rather than ah adjudicatory
| proceeding. (Docket #s 12, 31). As Respondents phrased
it, "(t)he question which CPSC has about defrost timers_should
not properly be directed only af Kelvinator,'énd the
Commission;s action in doiné so is unlawfully discriminatory."”

(Docket #12).

- Enforcement Counsel, though declining to challenge the

acéuracy of Respondents' factual assertions, urged that

- 30/ The Rules of Practice (Section 1025.66) give the parties
~a right to submit proposed findings and conclusions generally
within 30 days after the close of reception of evidence, with
replies thereto to be filed within another fifteen days. That
the Presiding Officer permitted this full period of time for
such submissions, rather than her earlier stated intention to :
foreshorten this period to fifteen and seven days, respectively,
was due to her preliminary assessment of the likelihood of
Enforcement Counsel prevailing on the merits. Had this
assessment instead favored the position presented by Enforcement
Counsel, neither the parties nor the Presiding Officer would
have had the luxury of utilizing as leisurely a pace as
employed herein for presenting and deciding the important

safety questions that had been raised.

/7
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Respondents' motion be denied anyway because the real issue
in this case was said to be not the safety of the design of
a component part of refrigerators (their defrost timers),
but rather the safety of the refrigerators as a whole. And,
with respect to refrigerators as a whole, Enforcement Counsel
state: i

Thereis no information presently available to Enforce-

ment Counsel that would lead us to believe that other

manufacturers of refrigerators attach the defrost motor
- switch neon gas tube and insulator, and refrigerators
in the same configuration as Respondents did in the
models in question . . . To date, the Commission has

received no information from any of [its] sources

-which.would lead the-staff to believe that all

 refrigerators as a class, or any sub-class of refrig-
erators, could present the same hazard to the public
that the staff alleges Respondents' refrigerators

-present. (Docket #43, pp. 2, 5.)

Believing that development of a more complete factual
record might be helpful in resolving this motion, a decision
on it was deferred‘until the hearing was completed TYor the
reasons discussed below, the Presiding Officer now denies
Respondents' aforementioned motion to rescind the Notice of

Enforcement. 31/

Even if there was evidentiary support for a choice in
this instance between rulemaking and adjudication, it has been

clearly and consistently held that such a choice '"is one that

3V This ruling on this motion, as well as all.other rulings
on legal issues discussed in this INITIAL DECISION, are, for
convenience, reflected in the attached ORDER. ‘ o




[ R

[ '

.

lies primarily in the informed discretion of the administrative

agency." S.E.C. v Chenery Corp., 332 U.S.194, 203 (1947). As the

Court of Appeals stated, in a slightly different context, in

Philadelphia Television Broadcasting v. F.C.C., 359 F.2d
282, 284 (D.C. Cir., 1969): |

In a statutory scheme in which Congress has given
an agency various bases of jurisdiction and various
tools with which to protect the public interest, the
agency is entitled to some Ieeway in choosing which
- Jurisdictional base and which regulatory tools will
‘be most effective in. advancing the Congressional
objective. -

’

See also American Machinery Corp. v. N.L.R.B., 424 F.2d 1321,

1330 (5th Cir., 1970). 32/

In fact, though, as the staff response to Respondents'

o motion'quotedAabove accurately notes,'frOm its inception

this proceeding has been concerned with the design of

32/ And, having lawfully chosen to proceed by adjudication,
"in the absence of a patent abuse of discretion' it is permiss-
able for the staff to proceed against Respondents, first,
before turning to others -- if any -- against whom the law may
also be enforced. Regina Corp. v F.T.C., 322 F.2d 765, 769
(3rd Cir., 1963). i

Moreover, nothing in the split opinions in N.L.R.B.
v Wyman - Gordon, 394 U.S. 759 (1969), relied upon by
Respondents, would have prohibited the application of a
"rule'", even unlawfully developed in an adjudicatory proceeding,
to the Respondent in that proceeding. Nor are the facts'in
this case even remotelyanalogous. to those involved in the
invidious class discrimination of Yick Wo v Hopkins, 118 U.S. 356
(1886), also cited by Respondents. :
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refrigerators and not just one of their parta33_/ and the
Presiding Officer finds, on the basis of the

evidence in the record, that (1) there does not exist

any other refrigerator of design closely similar to those

at issue herein. 3/

For all these reasons then, Respondents' motion,
arguing for the necessity for a rulemaking rather than an

édjudiédfc?j'procééding;muSt be denied;"

®

. (g)- The Proper Respondents

P ,Thé.Notice of}EnfOEéemént_(Docket‘#i) names as
Respondents in this ﬁroceeding the following individuals and
entities:

(A) VWhite Consolidated Industries, Inc., Cleveland, Ohio;
(B) Kelvinator, Inc., Grand Rapids, Michigan;

(c) G.R. Manufacturing Co., Grand Rapids, Michigan;

(D) Edward S. Réddig; ‘

(E) Thomas I. Dolan; and

(F) Roy H. Holdt.

33 / The Notice of Enforcement alleges that ”approximately

336,000 refrigerators . . . present a substantial product
hazard . . . because the staff believes the following design
defects could cause . . . injury. (emphasis added)."

jﬁy Findings of Fact are numbered sequentially throughout this
INITIAL DECISION. Support in the record for each Finding is

~ discussed in the text and footnotes accompanying that Finding,
and the rulings of the Presiding Officer on related findings
proposed by Enforcement Counsel and Respondents are referenced
in the Appendix. With respect to Finding (1), Respondent Dolan,
an official of Respondent Kelvinator, Inc., testified that he
did not know of any models of refrigerator dup<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>