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UNITED STATES OF AMERICA
CONSUMER PRODUCT SAFETY COMMISSION

__________________________________________
) CPSC DOCKET 12-1

In the Matter of ) CPSC DOCKET 12-2
) CPSC DOCKET 13-2

MAXFIELD AND OBERTON HOLDINGS, LLC ) (Consolidated)
ZEN MAGNETS, LLC )
STAR NETWORKS USA, LLC ) Hon. Dean C. Metry

) Administrative Law Judge
Respondents. )

__________________________________________)

RESPONDENT CRAIG ZUCKER’S MEMORANDUM OF LAW IN SUPPORT OF
MOTION FOR PROTECTIVE ORDER

Respondent Craig Zucker files this Memorandum of Law in support of his motion 

pursuant to 16 C.F.R. § 1025.31(d), seeking a protective order.

I.  Introduction

This is an action under Section 15(d) of the Consumer Product Safety Act, 15 U.S.C. § 

2064(d), which states in pertinent part:

(1)  If the Commission determines (after affording interested 
parties, including consumers and consumer organizations, an 
opportunity for a hearing in accordance with subsection (f) of this 
section) that a product distributed in commerce presents a 
substantial product hazard and that action under this subsection is 
in the public interest, it may order the manufacturer or any 
distributor or retailer of such product to provide the notice required 
by subsection (c) and to take any one or more of the following 
actions it determines to be in the public interest:

(A)  To bring such product into conformity with the 
requirements of the applicable rule, regulation, standard, or 
ban or to repair the defect in such product.

(B)  To replace such product with a like or equivalent 
product which complies with the applicable rule, 
regulation, standard, or ban or which does not contain the 
defect.
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(C)  To refund the purchase price of such product (less a 
reasonable allowance for use, if such product has been in 
the possession of a consumer for one year or more

(i) at the time of public notice under subsection (c) 
of this section, or 

(ii) at the time the consumer receives actual notice 
of the defect or noncompliance, whichever first 
occurs).

In this matter, Complaint Counsel is “seeking an order determining that high-powered, 

small rare earth magnets, known as Buckyballs® and Buckycubes,™ present a substantial 

product hazard.”  Subpoena to Non-Party Witness Julie Teicher.  Complaint Counsel is also 

seeking an order holding Respondent Craig Zucker responsible for the recall under the doctrine

holding corporate officers responsible for criminal acts of corporations upheld in United States v. 

Dotterweich, 320 U.S. 277 (1943) and United States v. Park, 421 U.S. 658 (1975).

In opposing Complaint Counsel’s attempt to add Mr. Zucker to this proceeding, Mr. 

Zucker argued that his inclusion would unnecessarily broaden the issues and cause undue delay 

in this proceeding.  Complaint Counsel responded by reiterating its position that the addition of 

Mr. Zucker did not expand the limited issues in this case; to wit “whether the subject magnets 

present a substantial product hazard within the meaning of the Consumer Product Safety Act, 

and, if so what relief should be granted.”  Order Granting Complaint Counsel’s Motion for Leave 

to File Second Amended Complaints in Docket Nos. 12-1 and 12-2 at 7.  In its Order granting 

Complaint Counsel leave to amend its Complaint to include Mr. Zucker, this Presiding Officer 

recognized that “[t]he inclusion of Mr. Zucker as a respondent in the instant proceeding does not 

unduly broaden the ultimate issue; . . . .”  Id.

Despite the limited nature of this proceeding (upon which it Complaint Counsel relied in 

seeking approval of its amendment to include Mr. Zucker), it is now apparent that Complaint 
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Counsel impermissibly seeks expansive discovery on matters totally unrelated to this 

proceeding’s narrow scope.  As will be demonstrated herein, Complaint Counsel seeks broad 

discovery concerning the financial records of Maxfield and Oberton Holdings, LLC (“M&O”), 

including its former managers, officers or employees, not limited to Respondent Craig Zucker.  

Complaint Counsel also seeks discovery on insurance policies of M&O.  In addition, Complaint 

Counsel seeks discovery concerning the dissolution of M&O as a corporate entity under 

Delaware law and the formation of the MOH Liquidating Trust (the “Trust”).

Quite simply, discovery into these areas is not relevant the issues in this proceeding.  

Conducting this discovery is unnecessary, will prolong the proceeding, and will constitute an 

undue burden on parties and non-parties alike.  Consequently, Respondent Craig Zucker files this 

motion seeking a protective order excluding these issues from discovery, or, in the alternative, 

delaying discovery into those issues until such time as there is a determination on the substantial 

product hazard of the products, whether a recall is necessary, and whether Mr. Zucker is liable to 

conduct that recall.

II.  Argument

In the Rules of Practice for Adjudicative Proceedings governing this case, 16 C.F.R. § 

1025.31(c)(1) provides that “[p]arties may obtain discovery regarding any matter . . .which . . . is 

relevant to the subject matter involved in the proceedings . . . .”  It is plainly evident that 

Complaint Counsel seeks extensive discovery of items well beyond topics that are relevant in 

this case.

Broad Discovery into Non-Relevant Financial Information

In written discovery directed to Mr. Zucker, Complaint Counsel goes beyond the 

boundaries of issues relevant to this proceeding.  One of the most significant areas of non-
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relevant information requested by Complaint Counsel is the financial information of M&O, 

including its employees and officers, including the personal financial information of Mr. Zucker.  

For example, Request for Production of Documents No. 46 directed to Mr. Zucker requests:

46. Please provide the following Documents:

a) Your federal and state tax returns filed for the past three years.
b) Any and all personal financial statements and/or net worth 

statements, for the last three years that have been submitted to any 
third party by you or by any business interest in which you are an 
owner, or have any interest to any degree in.  

c) You [sic] bank account statements, including but not limited to, 
checking, savings, credit union, money market, brokerage, 
Certificate of Deposit, or savings bonds, for the last 24-months, 
along with canceled checks.

d) Your  securities account statements, including but not limited to 
brokerage, annuities, life insurance, IRA, KEOGH, 401K, or thrift 
savings account, for the last 24 months.

e) Documentation sufficient to verify your future receipt of 
anticipated assets, including but not limited to claim or lawsuit 
filings, profit sharing plan statements, pension plan statements, 
inheritance documents, copies of all trusts and trust income tax 
returns.

f) Federal and state tax returns filed for the past three years for each 
business in which you had any ownership interest or affiliation.

g) M&O’s federal and state tax returns filed for the past three years.
h) Audited consolidated financial statements for M&O for the past 

three fiscal years and interim audited statements for fiscal year 
2011-2012, including income statements, balance sheets, cash flow 
statements, and related notes;

i) All agreements and arrangements relating to Borrowings of any 
nature by M&O or its subsidiaries or pursuant to which M&O or 
any subsidiary is or was between 2009-2012, a debtor party 
(including all amendments, and all consents and waivers issued in 
connection with such agreements or arrangements); and

j) All agreements or arrangements involving M&O and any Affiliate 
of M&O that has or may have the direct or indirect effect of 
providing capital support or contributions of any nature to M&O.
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Complaint Counsel’s First Set of Request for Production of Documents to Respondent Craig 

Zucker (“Complaint Counsel’s Request for Production”) No. 46.1 Request for Production No. 51

seeks “[a]ll Documents relating to any compensation, benefits, or other assets you received or 

were eligible to receive from M&O . . . .”  Complaint Counsel’s Request for Production No. 51.

Interrogatories 49 and 50 are equally intrusive, and seek detailed information about “each 

and every each and every payment or disbursement made by M&O to you or any other 

employee, member, officer or director of M&O (whether past or present), between July 25, 2012 

and December 27, 2012, Complaint Counsel’s First Set of Interrogatories to Respondent Craig 

Zucker (“Complaint Counsel’s Interrogatories”)2 No. 49, and the identify of each person “who 

participated in the decision-making process with regarding the amount, timing, or recipient each 

payment or disbursement identified in response to Interrogatory 49.”  Id., No. 50.

It is also clear that Complaint Counsel is seeking this same, broad financial information 

from non-parties.  Complaint Counsel has filed a Motion for Leave to Take Depositions, seeking 

to take the depositions, inter alia, of Julie Teicher, the trustee of MOH Liquidating Trust (the 

“Trust”).  That motion was granted by the Presiding Officer’s Order Granting Complaint 

Counsel’s Motion for Leave to Take Depositions dated January 7, 2014.  Subsequently, on 

January 9, 2014, Complaint Counsel filed an Application by Complaint Counsel for the Issuance 

of Subpoena on a Non-Party:  Julie Teicher.  Accompanying the Application is a Subpoena (the 

“Teicher Subpoena”) that Complaint Counsel sought to be, and which was, issued by the 

Commission.

  
1  For ease of reference, a copy of Complaint Counsel’s First Set of Requests for Production of Documents  to 
Respondent Craig Zucker is attached hereto as Exhibit A.
2  For ease of reference, a copy of Complaint Counsel’s First Set of Interrogatories to Respondent Craig Zucker is 
attached hereto as Exhibit B.



6

In the Subpoena, Complaint Counsel reiterates that the CPSC staff “seeking an order 

determining that high-powered, small rare earth magnets, known as Buckyballs® and 

Buckycubes,™ present a substantial product hazard.”  Complaint Counsel further states that the 

CPSC staff believes that Teicher “possess[es] information or [has] knowledge that will assist” in 

the determination that Buckyballs® and Buckycubes,™ present a substantial product hazard.  

Notwithstanding the assertion that the discovery sought from the trustee relates to whether the 

products at issue present a substantial product hazard, the Subpoena goes on to request 

documents that go far beyond the issues identified by Complaint Counsel.  Among other things, 

the Subpoena seeks “all accounts, entries, ledgers, budgets or other information found in 

Quickbook ledgers and entries” and “any files and/or documents . . . which contain the 

bookkeeping files of M&O, its former managers, officer [sic], or employees.”  Moreover, 

Complaint Counsel’s Subpoena directed to non-party Jake Bronstein seeks to have Mr. Bronstein 

testify “regarding the matters referred to above,” which includes “all accounts, entries, ledgers, 

budgets or other information found in Quickbook ledgers and entries . . . .”  Subpoena to Jake 

Bronstein, at 5-6.

Complaint Counsel’s broad attempts to obtain unfettered access to the financial records 

of M&O, Mr. Zucker, and any other employee of M&O, represent an unvarnished fishing 

expedition looking for information in no way relevant to this litigation. 3  In this proceeding 

evaluating the safety of a product, no person should have to undergo the burden of having their 

personal financial records scrutinized by Complaint Counsel, and this forum should not 

countenance the delay and expense associated with responding to such a request.

  
3  The only financial information of M&O even arguably relevant to this proceeding are unit volume sales of the 
Subject Products and the customers to which they were sold.  By his Motion, Mr. Zucker does not object to the
production of this information.
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The responsible corporate official doctrine, under which Complaint Counsel has asserted 

Mr. Zucker is liable to conduct a recall, does not depend upon the absence of a viable corporate 

entity from which to seek payment or culpability.  To the contrary, both Buffalo Phamacal 

Company, Mr. Dotterweich’s employer, see United States v. Dotterweich, 320 U.S. 277 (1943), 

and Acme Markets, Inc., Mr. Park’s employer, see United States v. Park, 421 U.S. 658 (1975), 

were viable, on-going concerns.  Despite these operating firms,4 both Mr Dotterweich and Mr. 

Park were convicted under the responsible corporate official doctrine.

It is obvious that Complaint Counsel is conflating the concepts of the responsible 

corporate official doctrine with an attempt to pierce the corporate veil of M&O and make Mr. 

Zucker its alter ego.  However, Complaint Counsel has specifically forsaken proceeding on the 

latter theory:  “. . . Complaint Counsel is not asserting alter ego liability as a basis for naming 

Mr. Zucker as a Respondent.”  Reply in Support of Complaint Counsel’s Motion for Leave to 

File Second Amended Complaints in Docket Nos. 12-1 and 12-2, at 15.  In the absence of an 

attempt to use veil piercing theories of liability, there is no basis for sweeping discovery of the 

financial records of M&O, Mr. Zucker or anyone else.

Discovery into Insurance Information

Closely related to the concept of financial records are Complaint Counsel’s requests for 

discovery into insurance policies.  Complaint Counsel’s Request for Production No. 45; 

Complaint Counsel’s Interrogatories No. 36.5  Like the financial records requested, whether or 

not there are insurance policies, for recalls or otherwise, does not inform the Presiding Officer 

whether there is a substantial product hazard, or the components of any recall.  This information 

  
4  In Dotterweich, Buffalo Pharmacal Company was acquitted of a violation.  320 U.S. at 278.  In Park, Acme 
Markets, Inc. plead guilty to a violation.  421 U.S. at 661. 
5  Presumably, the same documents are included in Complaint Counsel’s broad requests contained in the Teicher 
Subpoena.
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is not relevant, and identifying any such policies, producing them and otherwise including them 

as part of this proceeding contributes to delays and is an undue burden and expense on parties 

and non-parties alike.

Discovery into the Dissolution of M&O and the Formation of the Trust

Financial records and insurance policies are not the only category of discovery sought by 

Complaint Counsel that is not relevant to this proceeding.  Another non-relevant category is the 

series of discovery requests by Complaint Counsel seeking information relating to the dissolution 

of M&O and the formation of the Trust.  For example, Complaint Counsel’s Request for 

Production 42, seeks all documents “related to any steps taken and efforts made by [Mr. Zucker] 

or any other officer or employee of M&O to wind down the company.”  Complaint Counsel’s 

Request for Production No. 42.  See also id., No. 43, Complaint Counsel’s Interrogatories No. 

45-48, 51-54.  

Like the financial records sought, records relating to the dissolution of M&O and the 

formation of the Trust are a fishing expedition based on Complaint Counsel’s apparent belief that 

it may take discovery on issues related to piercing the corporate veil—issues Complaint Counsel 

has steadfastly denied it is asserting.  One can only imagine the time, effort and expense that will 

be consumed conducting discovery into these areas.  Yet, that time, effort and expense will not 

shed a single ray of light on whether the magnets at issue are substantial product hazards or 

whether a recall is warranted.

III. Requested Relief

The Rules of Practice for Adjudicative Proceedings, 16 C.F.R. § 1025.31(d) authorizes 

the Presiding Officer, on motion by a party for good cause shown, to issue a protective order 

that, among other things, “discovery shall not be had,” 16 C.F.R. § 1025.31(d)(a), or “certain 
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matters not be inquired into,” 16 C.F.R. § 1025.31(d)(4).  As demonstrated above, Complaint 

Counsel seeks discovery into extensive areas that are not relevant to this proceeding.  In addition 

to the time, effort and expense associated with conducting that discovery, which is unnecessary 

and will unduly prolong this proceeding, some of the areas delve into sensitive, private financial 

information.  Consequently, Mr .Zucker requests that the Presiding Officer enter an order 

prohibiting Complaint Counsel from seeking discovery on any of the following topics:

1. The financial records of M&O, the Trust, or any other person or entity (except as 

they may relate to unit volume sales of the subject products and the customers to which they 

were sold);

2. Insurance information of M&O, the Trust, or any other person or entity;

3. The winding up, dissolution or cancellation of M&O; and

4. The formation and activities of the Trust.

Alternatively, while it is readily apparent that the issues identified above bear no 

relevance at all to this proceeding, if the Presiding Officer believes that the relevance may 

become apparent at a later point, Mr. Zucker requests the entry of an order precluding discovery 

into these matters until such time as the subject products are adjudicated a substantial product 

hazard, a remedy is ordered, and Mr. Zucker is determined to be responsible for implementing 

that remedy.
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IV.  Conclusion

Based on the discussion above, Respondent Craig Zucker respectfully requests that his 

Motion for Protective Order be granted.

____________________________________
Timothy L. Mullin, Jr.
MILES & STOCKBRIDGE P.C.
100 Light Street
Baltimore, MD 21202
410-385-3641 (direct dial)
410-385-3700 (fax)
tmullin@MilesStockbridge.com

Co-Counsel for Respondent, Craig Zucker
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 31st day of January, 2014, copies of Respondent
Craig Zucker’s Memorandum of Law in Support of Motion for Protective Order was sent 
by the service method indicated:

Original and three copies by U.S. mail, and one copy by electronic mail, to the Secretary 
of the U.S. Consumer Product Safety Commission:

Todd A. Stevenson
Secretary
U.S. Consumer Product Safety Commission
4330 East West Highway
Bethesda, MD 20814
tstevenson@cpsc.gov

One copy by U.S. mail and one copy by electronic mail to the Presiding Officer for In the 
Matter of Maxfield and Oberton Holdings, LLC, CPSC Docket No. 12-1; In the Matter of Zen 
Magnets, LLC, CPSC Docket No. 12-2, and In the Matter Of Star Networks UA, LLC, CPSC 
Docket No. 13-2:

The Honorable Dean C. Metry
U.S. Coast Guard
U.S. Courthouse
601 25th Street, Suite 508A
Galveston, TX 77550
Janice.M.Emig@uscg.mil

One copy by electronic mail (by agreement) to Complaint Counsel:

Mary B. Murphy
Complaint Counsel and Assistant General Counsel
Division of Compliance
U.S. Consumer Product Safety Commission
4330 East West Highway
Bethesda, MD 20814
mmurphy@cpsc.gov 

Jennifer C. Argabright, Trial Attorney
jargabright@cpsc.gov
Mary Claire G. Claud, Trial Attorney
mcclaud@cpsc.gov
Daniel Vice, Trial Attorney
dvice@cpsc.gov
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Complaint Counsel
Division of Compliance
U.S. Consumer Product Safety Commission
4330 East West Highway
Bethesda, MD 20814

One copy by electronic mail (by agreement) to counsel for Respondents Zen Magnets, 
LLC and Star Networks USA, LLC:

David C. Japha
The Law Offices of David C. Japha, P.C.
950 S. Cherry Street, Su9ite 912
Denver, CO 80246
davidjapha@japhalaw.com

One copy by electronic mail (by agreement) to co-counsel for Craig Zucker:

Erika Z. Jones
Mayer Brown LLP
1999 K Street, N.W.
Washington, DC 20006
ejones@mayerbrown.com

John R. Fleder
Hyman, Phelps & McNamara, P.C.
700 Thirteenth Street, N.W.
Suite 1200
Washington, DC 20005
jfleder@hpm.com

One copy by electronic mail (by agreement) to counsel for MOH Liquidating Trust:

Paul M. Laurenza
PLaurenza@dykema.com
Joshua H. Joseph
JJoseph@dykema.com
Dykema Gossett PLLC
Franklin Square Building
1300 I Street, N.W., Suite 300 West
Washington, DC 20005

____________________________________
Timothy L. Mullin, Jr.
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EXHIBIT B














































