




thread, snap, and zipper, as well as 5 possible dye options - the number of tests 
increases to more than 1000. Multiply that further by the number of seasons, the 
number of styles, and an increasingly complicated number of fabrications, which 
is the case for many shoes or garments, the number of tests explodes further still. 

While part of this problem is addressed by swift CPSC action exempting lead 
testing for those components and articles that are. inherently lead-free, such as 
textiles, the problem is not fully addressed until the CPSC recognizes component 
level testing and certification. 

Because the lead in paint standard has already taking effect, the absence of 
component level testing has become a significant problem with respect to that 
standard. For example, paint coatings consist of a different combination of four 
basic process colors - black, yellow, magenta, or cyan. If a company uses lo 
different colors, combined in 20 different articles, the company should be able to 
rely upon tests and certifications that the 4 process colors are compliant with the 
lead in paint standard. As long as each of these process colors is compliant, there 
is no mathematical combination that would permit a mixture of these colors to be 
non-compliant. 

Com~onent Level Testing Improves Product Safety 

In addition to excessive costs, testing of components at the finished product level 
actually undermines product safety in several important ways. First, finished 
product testing means that labs are testing a great deal more product than 
previously. Member companies are reporting considerable back logs in labs as 
they adjust their capacity to react to this sudden demand. However, because 
there is no natural triage system in operation at labs, these capacity problems 
mean that labs are no longer focusing their resources on those riskier elements. 

Moreover, companies prefer to design product safety into an article at the 
beginning. They want to develop a matrix of certified or trusted suppliers who 
can provide safe components and materials for use in their products. Viewing 
safety from this spreads the responsibility across the entire supply chain and 
makes sure each stakeholder is responsible for providing a safe product or 
component. 

This component level approach also has the added benefit in that it is logical, 
which makes the product safety regime easier to communicate up and down the 
supply chain. Assembling a garment or shoe out of safe components will result in 
a finished product that is safe as well. Assembly processes used in this industry 
are not associated with the product safety risks - such as lead - identified in the 
CPSIA. Manufacturers are responsible for ensuring that the process of 
combining safe components does not result in the introduction of safety risks. 
The Commission should view the assembly process as simply an additional 
component with the assembly agent - the glue and the sewing thread - being just 
one more component that needs to be verified (assuming the material is not 
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exempt from testing) prior to production. And as noted before, if a component is 
deemed unsafe at the manufacturing level, a corrective action can be instituted 
quickly and correctly. 

CPSC Should Permit Certification at the Com~onent Level 

An integral part of component level testing would be to permit companies to rely 
upon components that have been certified. While proper auditing needs to be 
built into such certification activities, supplier certification would greatly enhance 
the ability of sourcing managers to direct purchases toward those trusted 
partners. To this end, we encourage the CPSC to create a system, like the 
continuing guarantees (CG) under the Flammable Fabrics Act (FFA), to be 
available to form the basis of testing programs. As you know, a CG under the 
FFA is a good faith declaration that a product, fabric, or related material 
conforms with applicable flammability standards. The issuance of a guarantee 
must be based on reasonable and representative tests conducted in accordance 
with applicable flammability standards issued under the Flammable Fabrics Act 
(FFA) or based upon a guarantee received and relied upon in good faith by the 
guarantor. (See Section 8 of the Flammable Fabrics Act (15 U.S.C.1191) and 16 
CFR 1608 General Rules and Regulations under the Flammable Fabrics Act.). A 
person receiving a proper guarantee in good faith is not subject to criminal 
prosecution though that person is still responsible to manufacture and sell 
products that comply with various standards. Such guarantees will ensure 
greater compliance and reduce burdens thereby reducing costs of production. 

Recognition of component level testing and supplier certification is critical given 
the difficulties firms are facing in locating and securing testing through certified 
labs. A component level testing or certification program means that safety checks 
begin at an earlier stage of the design and production process, which is an 
important feature of any sustainable safety system. This means that companies 
have to have access to accredited labs many months before the product is actually 
produced, distributed, or sold. The CPSIA timelines which envision certification 
AFTER the standards take effect strikes us as backwards and, more importantly, 
a huge obstacle to ensuring timely validation of safe components. We 
acknowledge the recent decision by the CPSC to delay some testing and 
certification requirements and believe that this decision will have a limited 
positive affect in addressing some of the short term testing problems. But we 
urge that this matter be addressed fully -- so companies have maximum 
predictability -- before that stay is lifted. 

In addition, the basic lab'certification system creates enormous concerns that 
should be addressed as well. For example, lab accreditation for the lead in paint 
standard - which is already in effect and NOT impacted by the stay - has created 
problems regarding availability. The attached map (using data on the CPSIA 
website) shows that labs accredited for the lead in paint standard are 
concentrated in the Eastern part of the United States, making it difficult for 
companies in the West to identify accredited facilities. 
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Definitions Needed 

At the same time, I urge the CPSC to move quickiy to define critical terms such as 
"component," "batch," and "reasonable testing." Continued confusion and 
uncertainty of these and other terms has resulted in an unpredictable regulatory 
environment. For example, in one recent case, a garment was deemed to fail 
because the zipper end in the fly was deemed a failure. In this case, the testing 
was conducted of the "sub-component" at a finished product level. 

Conclusion 

I strongly believe the textile, apparel, footwear, and travel goods industries 
represent ideal candidates for component part testing and certification. I urge 
the Commission to quickly adopt and promulgate a common sense rule that 
permits component level testing and certification under Section 102. It is 
imperative that the Commission take action soon since finished product testing 
has already taken effect with respect to Lead in Paint. 

Should you have additional questions, please contact Rebecca Mond at 
rmond@ap~arelandfootwear.org at 703-797-9038. 

Sincerely, 

Kevin M. Burke 
President and CEO 

Attachment: Map of Accredited test labs for lead in paint 
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Accredited test 

16 CFR Part 1303 
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Stevenson, Todd 

From: Steve Lamar [slamar@apparelandfootwear.org] 
Sent: Tuesday, February 17,2009 6:05 PM 
To: Lead Determinations; Lead Accessibility; Lead Exclusions 
Cc: Stevenson, Todd; Rebecca Mond; Hatlelid, Kristina; Steve Lamar 
Subject: AAFA Feb 17 Lead Comments - Determinations, Exclusions, and Inaccessibility 
Attachments: AAFA CPSlA Comments Feb 17.doc 

Please find attached a statement from AAFA providing comments for each of the three rule makings today. The letter 
addresses issues raised in each Federal Register notice request so please make sure the comments are routed to each 
docket. Thanks. 

Steve Lamar, 
American Apparel & Footwear Association 



February 17,2009 

Mr. Todd Stevenson 
Office of the Secretary 
Consumer Product Safety Commission 
Room 502 
4330 East-West Highway, 
Bethesda, Maryland, 20814 

Via Email: SeciolDeterminations@cpsc.aov; 
Secio~InaccessibleRule@cpsc.~ov; Sec~o~Exclusions@cvsc.aov 

REF: d Section 101 Determinations of Certain Materials or 
Products NPR (74 FR 2433) 

B. Section 101(6) Exclusions (74 FR 2428) 

C. Section 101 Inaccessible Component Parts (74 FR 2439) 

Dear Mr. Stevenson: 

The undersigned organizations are providing these additional comments in 
connection with the captioned rule-makings. 

Our associations, and the members we represent, are united in support of 
common-sense, enforceable product safety rules that are easy to understand, that 
are based on risk and data, and that are the result of a predictable process. 

Many of our organizations, and individual members of these organizations, have 
participated in previous discussions at the Consumer Product Safety Commission 
("Commission") on these and related issues and have provided information and 
evidence to the Commission. Please find attached a copy of a letter sent on 
January 30 that many of our organizations endorsed providing earlier comments 
with respect to the non incidence of lead in fabrics. Our comments below will 
elaborate and expand on those earlier comments and data that 'have been 
provided to the Commission. 

A. Section 101 Determinations of Certain Materials or Products 
NPR (74 FR 24m 

To summarize our earlier submissions, there is extensive testing 
data using XRF and wet chemistry and other overwhelming evidence to 
support the conclusion that textiles are inherently lead-fiee. Because 
of these data already submitted as part of these rulemakings, we urge the 
Commission in the final rules amending 16 CFR 1500 to recognize that textile 



materials are inherently lead-free and to exempt textile materials from the lead- 
testing requirements. 

The "Statement of Commission Enforcement Policy on Section 101 Lead Limits" 
that the Commission announced on February 6 and published on Feb 9 

sc.nov/ABOUT/Cpsia/ioilead.pdfl paves the way for such an 
exemption. While we are pleased that the Commission has moved in this 
direction, we urge the Commission to move quickly to publish final rules that 
make clear that textile materials, whether they be made from natural or 
manufactured fibers, regardless of whether such materials are undyed, dyed or 
otherwise processed, are exempt from lead testing. 

The lack of an articulated and comprehensive exemption for textiles in a final 
mandatory rule continues to create confusion and misunderstanding. Until there 
is a clearly articulated finding by the Commission exempting textiles pursuant to 
the authorities under the Consumer Product Safety Improvement Act (CPSIA), 
the business community, and in particular small businesses and home crafters, 
will not have the predictability they need. 

Accordingly, we ask that the Commission use the rulemaking, published in the 
Federal Register on January 15, 2009 to exempt from lead testing all textile 
materials, whether they be made from natural or manufactured fibers, regardless 
of whether such materials are undyed, dyed or otherwise processed. Similarly, 
we ask that the Commission extend this exemption to any children's article, 
including apparel and other children's products, which are made entirely out of 
exempt textile materials. 

Specifically, we urge that the proposal "children's products containing lead; 
proposed determinations regarding lead content limits on certain materials or 
products" which was in the Federal Register Jan 15,2009 , pp. 2433-2435 be 
modified in the following way. 

Remove the references to textile materials in section 1500.91 (c) and include all 
textile references in a new 1500.91 (e) that would read: 

(e) The following textile materials do not exceed the 600 ppm or 300 ppm lead 
content limits under section ioi(a) of the CPSLA, regardless of whether such 
materials are dyed, processed, or otherwisefinished or altered: 

( I )  Naturalfibers, including, but not limited to, cotton, silk, wool, hemp, 
rubber, andflax (linen). 

(2) Manufactured/man-made fibers, including, but not limited to, 
polyester, nylon, acrylic, spandex, oleJn (polypropylene), rayon, acetate, 
and lyocell. 
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(3) Products or components made exclusively from natural or 
manufactured/man-made fibers, or any blend thereof, including, but not 
limited to, yarns, fabrics, threads, trims, laces, elastic, ribbons, rope, 
string, legwear, footwear, garments, toys, travel goods, home 
furnishings and industrial fabrics. 

We believe such a section would greatly clarify the level of exemption in a manner 
consistent with the data. 

We also note that the CPSC enforcement guidance excludes metallic threads. We 
are unaware of any metallic threads that present a lead hazard. There are several 
basic processes that are used in manufacturing metallic fibers. Lead is not 
introduced in any case. The most common is the laminating process, which seals 
a layer of aluminum between two layers of acetate or polyester film. These fibers 
are then cut into lengthwise strips for yarns and wound onto bobbins. The metal 
can be colored and sealed in a clear film, the adhesive can be colored, or the film 
can be colored before laminating. There are many different variations of color 
and effect that can be made in metallic fibers, producing a wide range of looks. 
Metallic fibers can also be made by using the metalizing process. This process 
involves heating a non-lead metal until it vaporizes then depositing it at a high 
pressure onto the polyester film. This process produces thinner, more flexible, 
more durable, and more comfortable fibers. Finally, some metallic threads are 
actually dyed polyester o r  nylon filament and either contain no metals or only 
trace amounts of metals. In these cases, "metallic" is a term referencing a 
metallic appearance and not raw material content. 

As a final note, we continue to urge the Commission to move quickly with respect 
to component-level testing. Many children's articles that contain textiles may 
also contain other components for which lead testing is appropriate. However, 
unless there is a clear path to compliance that involves testing at the component 
level or supplier certifications, which can be combined with the textile 
exemptions we are seeking herein, the relief for textiles will be limited to only a 
few children's products. 

B. Section ioi(b) Exclusions (74 FR 2428) 

The Commission proposal articulates a process through which the Commission 
can make future determinations that materials or products may be excluded 
because they are inherently lead-free or contain lead below the statutory limits. 
The Commission is also proposing a process to exclude products or materials 
where lead in such products or materials will not result in the absorption of any 
lead into the human body during normal and reasonably foreseeable use and 
abuse by a child, or otherwise result in adverse impact on public health or safety. 

Among other things, this process will help enable a component, even if it 
potentially contains lead, not to be deemed to present a risk because the lead is 
not bio-available to the child. Simply put, if there is detectable lead in the 
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product, but it is not accessible because it is not soluble in saliva or able to be 
ingested or inhaled, it is not a risk because there is little or no chance of exposure. 
Thus, if there is no or very little exposure, then the lead, even if detectable, poses 
minimal risk or no risk to the child. 

We strongly support such a process and applaud the Commission for taking steps 
to articulate the rules through which this process can be followed. We would 
strongly urge as well that the Commission (a) articulate a timeline for the 
process, (b) announce how individual petitions will be publicly disclosed and (c) 
advise how companies can protect business-confidential information. These 
modifications would ensure more predictability and confidence in the process so 
that petitioners and other stakeholders could better track efforts to secure 
exclusions. 

C. Section 101 Inaccessible Comwnent Parts (74 FR 24x91 

The Commission proposal articulates guidelines regarding inaccessible 
components. The statute defines inaccessibility narrowly to occur when a 
"component part is not physically exposed through a sealed covering or casing 
and does not become physically exposed through reasonably foreseeable use and 
abuse of the product." The statute further disqualifies barriers such as paint, 
coatings, or electroplating. 

In its proposal, the Commission seeks guidance as to whether "fabric coverings 
could be used as a barrier that would make lead within the product inaccessible 
to a child." 

We strongly support a determination that fabric be classified as a barrier. The 
plain reading of the statute supports this conclusion since fabric would render a 
covered or encased component not physically exposed. 

Moreover, there is precedence for this with respect to fabrics by the Commission. 
In a Jan 9, 2006 document, by Thomas and Brundage of the Commission, 
"Quantitative Assessment of Potential Health Effects from the Use of Fire 
Retardant (FR) Chemicals in Mattresses* (for additional information, please see: 
http:/lwww.cpsc.g;ov/librarv/foia/foiao6/brief/maabd.df ), which was part of 
a briefing package for the flammability standard for mattresses, the CPSC 
reported the results of quantitative assessment of potential risk of health effects 
from FR chemicals that could be incorporated in mattresses. Migration/exposure 
assessment studies on FR-treated mattress barriers were conducted, including 
aging studies and all applicable routes of exposure (i.e., oral, dermal and 
inhalation) were evaluated. The results of the exposure and risk assessment were 
used to determine products that are not expected to pose any appreciable health 
risk to consumers because the lead in internal components is inaccessible. 

Moreover, we urge the Commission to explore other inaccessibility scenarios. If 
lead in a component is not accessible to a child through normal, foreseeable use 
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(i.e., whether children using the product could be exposed to the lead that is 
present), then the Commission should consider the lead inaccessible and the 
component should not have to be tested for total lead content. 

By incorporating these modifications and clarifications into the final rules, the 
Commission can help reduce costly, unnecessary testing and compliance burdens 
of products and components that are inherently lead free or contain lead in 
amounts that are clearly below the lowest CPSIA lead limit and instead focus 
critical resources on products and components where there is the most risk. 

Thank you for your attention to this matter. 

Sincerely, 

American Apparel & Footwear Association 

American Fiber Manufacturers Association 
(AFMA) 

American Manufacturing Trade Action 
Coalition (AMTAC) 

American Specialty Toy Retailing 
Association (ASTRA) 

California Fashion Association (CFA) 
Coalition for Safe and Affordable 
Childrenswear, Inc. 

Craft & Hobby Association (CHA) 
Craft Yarn Council of America 
ETAD - The Ecological and Toxicological 
Association of Dyes and Organic Pigments 
Manufacturers 

Fashion Accessories Shippers Association 

Fashion Incubators Association 
Gemini Shippers Association 
Halloween Industry Association (HIA) 
Handmade Toy Alliance (HTA) 
INDA, Association of the Nonwoven Fabrics 
Industry 

International Sleep Products Association 
(ISPA) 

Juvenile Products Manufacturers 
Association (JPMA) 
National Association of Resale & Thrift 
Shops (NARTS) 
National Cotton Council (NCC) 
National Council of Textile Organizations 
(N(JT0) 
National Retail Federation (NRF) 
National School Supply & Equipment 
Association 

National Textile Association (NTA) 
Outdoor Industries Association (OIA) 
Real Diaper Industry Association (RDIA) 
Retail Industry Leaders Association (RILA) 
SEAMS Association 
Secondary Materials and Recycled Textiles 
(SMART) 

Specialty Graphic Imaging Association 
(SGIA) 

Sporting Goods Manufacturers Association 
(SGMA) 

The Hosiery Association (THA) 
Toy Industry Association (TIA) 
Travel Goods Association (TGA) 
U.S. Association of Importers of Textiles and 
Apparel (USA-ITA) 
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ATTACHMENT 

January 30,2009 

Mr. Todd Stevenson 
Office of the Secretary 
Consumer Product Safety Commission 
Room 502 
4330 East-West Highway, 
Bethesda, Maryland, 20814 

REF: Follow Up to January 22 Textiles Meeting 

Dear Mr. Stevenson: 

Thank you for providing an opportunity to present data and scientific evidence 
regarding the incidence of lead in textiles, apparel, and other children's products 
containing textiles during a public meeting on January 22, 2009 at the 
headquarters of the Consumer Product Safety Commission (CPSC). 

To sum up, our panel of textile, apparel, and retail scientific and compliance 
experts presented information that showed the lack of lead in textiles using XRF 
and wet chemistry data and explained the science of textile fibers and production 
of finished textiles from those fibers that explains why lead is not detected in 
textile materials. Specifically, we presented the following results in summary: 

The XRF and wet chemistry testing correlation was very high in data sets 
where both tests were used on the same components. 

XRF and wet chemistry test results of more than 3000 garments 
representing a wide range of natural, manufacturedlman-made fiber and 
blended fabrics, fabric constructions, and processes failed to reveal any 
samples where lead was detected in the textile components at a level 
greater than 300 ppm. In fact, in all but four cases, test results confirmed 
a non-detect level. 

In a few cases, XRF testing, followed up with wet chemistry, did detect 
lead in amounts exceeding iooppm, 3ooppm, or 6ooppm in certain metal 
and plastic accessories, such as buttons, zippers, snaps, and rhinestones. 
The incidence of these failures was extraordinarily low - representing less 
than 5 percent of all samples. Moreover, in many cases, it was onlypart of 
the component that triggered a positive lead result. For example, in one 
case, a garment that otherwise passed was deemed to fail because a single 
sub component of the zipper component - the zipper stop - failed. The 
relatively rare occurrence of lead in accessories does not account for the 
fact that new production is showing near loo percent compliance, even in 
the accessories. 



. Lead is not found in natural and manufactured textile fibers or introduced 
in the variety of textile processes used to produce thread, yarns, fabrics, 
garments or other textile products. Preparation for dyeing and finishing 
essentially removes all non-fiber chemical, including metals. No chemicals 
intentionally containing lead are intended to be used for coloration of 
apparel textiles. To prove this point to the CPSC staff, laboratory tests, 
based on historical information that was never commercialized, were used 
to try to deliberately create a lead mordant dyed sock. These tests failed to 
achieve satisfactory color, thereby demonstrating why lead is not an 
effective mordant to fix a dye to fibers. There can be traces of lead as a 
contaminant with the dye formulation but lead is never part of the dye 
molecule that colors the fiber. Data were presented that showed that even 
if trace amounts of lead were to be in a dye formulation, wet chemistry 
tests of the dyed threads still yield a non-detect lead level at the thread 
level. 

Given this strong evidence confirming the zero risk of lead in textiles, and the 
extremely low risk of lead in accessories related to garments, we would like to 
make the following recommendations: 

First we ask that the Commission use the ongoing rule making, published in the -9 

Federal Register on January 15,2009 to exempt from lead testing of all textile 
materials, whether they be natural or manufactured, regardless of whether such 
materials are dyed or otherwise processed. Similarly, we ask that the 
Commission extend this exemption to any children's article that is made entirely 
out of exempt textile materials. 

Specifically, we urge that the proposal "children's products containing lead; 
proposed determinations regarding lead content limits on certain materials or 
products" which was in the Federal Register Jan 15,2009 , pp. 2433-2435 be 
modified in the following way. 

Remove the references to textile materials in section 1500.91 (c) and include all 
textile references in a new 1500.91 (e) that would read: 

(e) The following textile materials do not exceed the 600 ppm or 300 ppm lead 
content limits under section ioi(a) of the CPSIA, regardless of whether such 
materials are dyed, processed, or otherwise finished or altered: 

( I )  Naturalfibers, including, but not limited to, cotton, silk, wool, hemp, 
rubber, leather, and flax (linen). 

(2) Manufactured/man-made fibers, including, but not limited to, 
polyester, nylon, acrylic, spandex, olefin (polypropylene), rayon, acetate, 
and lyocell. 
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(3) Products or components made exclusively from natural or 
manufactured/man-made fibers, or any blend thereof, including, but not 
limited to, yarns, fabrics, threads, trims, laces, legwear, footwear, 
garments, toys, travel goods, homefirnishings and industrial fabrics. 

Second, since the test data presented showed a strong correlation between XRF 
testing and wet chemistry test data, we urge the CPSC to move quickly to 
authorize the use of XRF technology to support testing that can be used as the 
basis of certifications on general conformity certificates. 

Third an exemption for textile components will help relieve testing burdens for -9 

companies making products that rely upon textiles. We believe this burden can 
be reduced further, without any harm to public safety, through the authorization 
of component level testing. To help companies source and ship compliant 
products, the need for component testing is crucial. This will allow end product 
manufacturers to create a supplier matrix early in the manufacturing process, 
and develop relationships that will support the CPSLA requirements. Of course, 
many companies will supplement component testing by conducting periodic and 
random audits of end products, and by relying upon other ongoing validation and 
certification procedures they may use. Relying solely upon testing after 
production is complete, as is the case with the current system, will only increase 
costs and the adverse impact of non-compliance, and not allow the manufacturer 
or importer enough time to take corrective actions. Thus, we urge the 
Commission to move quickly to adopt these needed reforms, including clear and 
practical definitions for key terms such as components and batches, at the 
earliest possible moment. 

Fourth. we note that the comment period (i.e., comments are due February 17) on 
several of these rule makings is going to continue past the February lo date when 
the new lead rules are currently scheduled to take effect. This issue was 
discussed briefly during our meeting on January 22. Given that final regulations 
will not be promulgated, much less digested, understood and implemented, until 
well after the February lo date, we believe a delay in the implementation of the 
February 10 lead limits is appropriate. We note that a coalition led by the 
National Association of Manufacturers recently submitted a letter, co-signed by 
many of the organizations and entities listed below, that urges a delay until 
August 14, 2009, or go days after the publication of final rules, whichever comes 
later. We strongly support that request. 

Finally, we refer back to the letter dated November 14 by Ms. Cheryl Falvey, CPSC 
General Counsel, relating to a "Request for Reconsideration of Application of the 
Consumer Product Safety Improvement Act's (CPSLA) Limit on Lead Permissible 
in Children's Products in Regard to Unsold Inventory as of February 2009". That 
letter advised the respondent to petition the Commission directly for relief to be 
able to sell inventory that cannot be brought into compliance by the ~ebruaiy lo 
deadline. In our presentation on January 22, we provided overwhelming 
evidence that textiles and the majority of accessories in garments present no risk 
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of lead exposure. At the same time, we note that there may be isolated cases of 
lead detection in some accessories in inventory. This is not surprising since new 
lead standards enacted by the CPSIA on August 14,2008 were not known a year 
earlier when buying decisions for those accessories were being made. Although 
testing and compliance requirements for new accessories will achieve 
significantly improved compliance rates moving forward, it is simply not possible 
to retroactively bring the affected inventory into full compliance with either the 
600 ppm or the 300 ppm limit. 

Given these facts, and the data supporting our contention that there is very low 
incidence of lead in inventories, we herewith petition the Commission, on an 
emergency basis, to permit the sale of such items out of inventory. 

Thank you for your attention to this matter. 

Sincerely, 

American Apparel & Footwear Association (AAFA) 
American Fiber Manufacturers Association (AFMA) 
American Manufacturing Trade Action Coalition (AMTAC) 
California Fashion Association (CFA) 
Coalition for Safe and Affordable Childrenswear, Inc. 
Craft Yarn Council of America 
ETAD - The Ecological and Toxicological Association of Dyes and Organic 
Pigments Manufacturers 

INDA, Association of the Nonwoven Fabrics Industry 
International Sleep Products Association 
National Cotton Council (NCC) 
National Council of Textile Organizations (NCTO) 
National Retail Federation (NRF) 
National Textile Association (NTA) 
Outdoor Industries Association (OIA) 
Retail Industry Leaders Association (RILA) 
Secondary Materials and Recycled Textiles (SMART) 
Specialty Graphic Imaging Association (SGIA) 
Sporting Goods Manufacturers Association (SGMA) 
The Hosiery Association (THA) 
Travel Goods Association (TGA) 
U.S. Association of Importers of Textiles and Apparel (USA-ITA) 
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From: Steve Lamar [slamar@apparelandfootwear.org] 
Sent: Thursday, February 19,2009 528 PM 
To: Steve Lamar; Lead Determinations; Lead Accessibility; Lead Exclusions 
Cc: Stevenson, Todd; Rebecca Mond; Hatlelid, Kristina 
Subject: FW: Joint Submission by Coalition of Trade Associations Regarding Lead and Textiles in 

Connection with Feb 17 Comment Requests - 4 additional signatories 
Attachments: Multi Association Follow Up Letter Feb 17.doc 

Please find attached a revised submission to add in 4 additional signatory trade associations. Those 
four trade associations are: 

Craft & Hobby Association (CHA) 
Halloween Industry Association (HIA) 
Juvenile Products Manufacturers Association (JPMA) 
Toy Industry Association (TIA) 

Respectfully Submitted on behalf of this coalition by: 

Steve Lamar, 
American Apparel and Footwear Association 

From: Steve Lamar 
Sent: Tuesday, February 17,2009 6:04 PM 
To: 'SeclOlDeteninations@cpsc.gov'; 'SeclO1InaccessibleRule6cpsc.gov'; 'SeclOlExclusions@cpsc.gov' 
Cc: 'tstevenson@cpsc.gov'; Rebecca Mond; 'Hatlelid, Kristina'; Steve Lamar 
Subject: Joint Submission by Coalition of Trade Associations Regarding Lead and Textiles in Connection with Feb 17 
Comment Requests 

Please find attached a joint submission by a coalition of 30 trade associations regarding the 3 comment periods that close 
today. The joint letter contains information for each of the Federal Register notices so please make sure a copy is 
provided for each docket. Thanks. 

Associations signing on to this letter include: 

American Apparel & Footwear Association (AAFA) 
American Fiber Manufacturers Association (AFMA) 
American Manufacturing Trade Action Coalition (AMTAC) 
American Specialty Toy Retailing Association (ASTRA) 
California Fashion Association (CFA) 
Coalition for Safe and Affordable Childrenswear, Inc. 
Craft Yarn Council of America 
ETAD - The Ecological and Toxicological Association of Dyes and Organic 
Pigments Manufacturers 

Fashion Accessories Shippers Association (FASA) 
Fashion Incubators Association 
Gemini Shippers Association 
Handmade Toy Alliance (HTA) 
INDA, Association of the Nonwoven Fabrics Industry 
International Sleep Products Association (ISPA) 
National Association of Resale & Thrift Shops (NARTS) 



National Cotton Council (NCC) 
National Council of Textile Organizations (NCTO) 
National Retail Federation (NRF) 
National School Supply & Equipment Association 
National Textile Association (NTA) 
Outdoor Industries Association (OLA) 
Real Diaper Industry Association (RDIA) 
Retail Industry Leaders Association (RILA) 
SEAMS Association 
Secondary Materials and Recycled Textiles (SMART) 
Specialty Graphic Imaging Association (SGIA) 
Sporting Goods Manufacturers Association (SGMA) 
The Hosiery Association (THA) 
Travel Goods Association (TGA) 
U.S. Association of Importers of Textiles and Apparel (USA-ITA) 

Respectfully Submitted on behalf of this coalition by: 

Steve Lamar, 
American Apparel and Footwear Association 



*Consumers Union * Consumer Federation of America* 
* Kids in Danger * Public Citizen 

* U.S. Public Interest Research Group * 

February 17,2009 

Offiaz of the Secretary 
Consumer Product Safety Commission 
Room 502 
4330 East-West Highway 
Bethesda, Maryland 20814 
Via: Secl 01 Deterrninations@cpsc.qov 
Facsimile (301 ) 504-0127 

RE: &on 101(a) Determinations and Section 101 (b) Exdusions 

Comments of Consumers Union, Consumer Federation of America, Kick in 
Danger, Public Citizen and the U.S. Public Interest Research Group to the 

U.S. Consumer Product Safety Commission 
on 

"Childmnb Prcwlucls Containing Lead; Notlce of Proposed Procedures and 
Requirements for a Cornmiss ion Detrennination or Exclusion" 

Introduction 

Consumers Union of U.S., lnc. (CU), Consumer Federation of America 

(CFA), Kids in Danger, Public C i i n  and the U.S. Public Interest Research 

Group (jointly We3 submit the following comments in response to the U.S. 

Consumer Product Safety Commission ("CPSCw or 'Commission")in the above- 

referenced matter (Weterminations or ~xclusions").' 

Backaround . 

Section 101 of the CPSlA provides far specific lead limits in children's 

products. Section 101(b)(2) provides that lead limits wil not apply to any 

component part of a children's product that is not accessible to a child through 

normal and reasonably foreseeable use and abuse. 

' 'Children's Product8 Containing Lead; Notice of Proposed PrPcedures and Requirements for a 
Commission Detemrinatian w Exdusim," 74 Fed. Reg. 2428 (January 15.2009). 



The CPSC has published this Notice of Proposed Procedures and 

Requirements in order to implement Section 101 of the Consumer Product Safety 

Improvement Act of 2008, Public Law 11 0-314, ('CPS1A")ich amends the 

Consumer Product Safety Act Sections 101 (a) of the CPSIA provides for 

specific lead limits in children's products, and prohibi products designed or 

intended primarily for children 12 and under from containing in excess of 600 

ppm of lead as of February 10,2009. After August 14,2009, products designed 

or intended primarily for children 12 and younger cannot contain more than 300 

ppm of lead. On August 14,201 1, the limit may be further reduced to 100 ppm 

unless the Commission determines that it is not technologically feasible to have 

this lower limit. 

Under Section 3 of the CPSIA, the Commission is granted authority to 

issue regulations to implement the CPSIA. There may be certain classes of 

products or materials that inherentfy do not contain lead or contain lead at levels 

that would not exceed the lead content limb under Section 101 (a). The 

Commission is proposing to exercise its authority under Sedion 3 to make 

determinations that certain commodities or cl- of materials or products do 

not exceed the lead limits of Sedion 101 (a). The effect of such determination 

would be to relieve that material or produd form testing requirements of d o n  

1 02 for the purpose of supporting the required ceditication. Sections 102 

requires that products be tested and certified to meet the lead limits of section 

101 (a). 

We note that the Commission has decided to use its broad authority under 

Section 3 in order to mmake determinations that certain commodities or classes of 

materials or products do not e~ceed the lead limits of [Slection 101(a).~ We are 

pleased that, regardless of any determination to exclude certain types of 

* - Id. Bt 2429. 



products and materials from testing requirements. the Commission will uphold 

the statutory lead level requirements. In addition, we are encouraged that the 

Commission will obtain and test product on the marketplace to ensure that the 

limits of Section 101 (a) are being met and will take enforcement action against 

complmnce viohtm. This marketplace surveillance should act as an effective 

deterrent to companies that might otherwise be tempted to introduce lead into 

produds exempted from testing as a cost cutting measure. We note that a 
sampling frequency has not been specified, however, the schedule for sampling 

products from the market by the Commission should be done with a reasonable 

frequency so as to act an eff- deterrent. 

We support the procedures for excluding certain materials and products 

using the bestbavailable, objective, peer-reviewed, scientific evidence showing 

that lead in such products will not result in the absorption of any lead into the 

body. We agree with the Commissions stated approach, where this procedure 

takes into account reasonable foreseeable use and abuse by a child as well as 

the effects of product aging, and will require a notice and hearing to seek public 

comment should such exclusions appear warranted after initial Commission 

review. 

Respectfully submitted, 

Donald L. Mays 
Senior Director, Product Safety & Technical Public Policy 
Consumers Union 

Janell Mayo Duncan 
Senior Counsel 
Consumers Union 

Rachel Weintraub 
Diredor of Product Safety and Senior Counsel 
Consuner Federation of America 

Nancy A. Cowles 
Executive Director 
Kids in Danger 



Diana Zuckerman 
President 
National Center for Women & Families 

David Arkush 
Director 
Public Citizen's Congress Watch 

Ed Mierzwinski 
Federal Consumer Program Director 
U.S. PlRG 

Elizabeth Hitchcock 
Public Health Advocate 
US. PlRG 



Stevenson, Todd 

From: Mays, Don [MAYSDO@consumer.org] 
Sent: Tuesday, February 17,2009 5:47 PM 
To: Lead Determinations . 
Subject: Section 101 (a) Determinations and Section 101 (b) Exclusions 
Attachments: Determinations or Exclusions.pdf 

We are respectfully submitting these comments on Section 101 (a) and Section 101 (b) Exclusions. 

DonalifL. Mays 
Senior Director, 
Product Safety and Technical Public Policy 

Consumers Union I Consumer Reports@ 
101 Truman Ave.. Yonkers. NY 10703 
office: 914-378-2346 1 mobile: 917-561-2906 

See our a Safety Blog at: httr>://blogs.consumerreports.orn/safet~l 

* * 
This e-mail message is intended only for the designated recipient(s) named above. The information contained in 
this e-mail and any attachments may be confidential or legally privileged. If you are not the intended recipient, 
you may not review, retain, copy, redistribute or use this e-mail or any attachment for any purpose, or disclose 
all or any part of its contents. If you have received this e-mail in error, please immediately notify the sender by 
reply e-mail and permanently delete this e-mail and any attachments from your computer system. 



EDMUAD G. B R O W  JR 
Artorncv General 

#/ 

Stotc of California 
DEPARTMENT OF JUSTICE 

15 15 CLAY STREET, 2OTH FLOOR 
P.O. BOX 70550 

OAKLAND. CA 9461 2-0550 

VIA E-MAIL 

February 17,2009 

OBce of the Secretary 
Consumer Product Safety Commission 
4330 East West Highway, Rm. 502 
Bethesda, MD 20814 

RE: Comments on Section 101 (a) determinations; Section 101 (b) determinations, and Section 
101 determinations of certain materials or products NPR under the Consumer Product 
Safety Improvement Act 

Dear Sir or Madam: 

We submit these comments in response to the following notices of proposals to exempt 
fium testing mquiremcnts certain materials that inherently do not contain lead, and to establish 
procedures to exempt products and materials from the lead standards and testing requirements in 
the future: 

Notice of Proposed Procedures and Requirements for a Commission 
Detemhation or Exclusion, 74 Fed. Reg. 2428 (Jan. 15,2009). 

/Proposed Determinations Regarding Lead Content Limits on Certain Materials or 
Products; Notice of Proposed Rulemaking, 74 Fed. Reg. 2433 (Jan. 15,2009). 

We recognize the tremendous task the Commission faces in implementing the Consumer 
Product Safety Improvement Act ("CPSIA" or "Act"), and in meeting the schedules set forth in 
the Act. Our comments are limited to three recommendations to improve the referenced 
proposals. We submit the comments on behalf of the California Attorney General, and not on 
behalf of any other state agency. 

1. Clearly state in the regulations that materials and products the CommPssion 
determines do not ordinarily have lead still must comply with the lead standards. 

Our first comment relates to the proposed procedures and requirements for requesting an 
inherent lead content level determination by the Commission ("Section 101 (a) determination"), 



Comments on Proposed Rules 
February 17,2009 
Page 2 

and to the proposed determinations regarding the lead content in certain natural materials and 
metal alloys ("Section 101 determinations of certain materials or products NPR"). Both 
proposals are designed to relieve certain materials and products that inherently do not contain 
lead or that contain lead at levels below the limits from the testing requirements in section 102 of 
the CPSIA.' We understand the Commission's rationale to be that companies should not have to 
test for lead in materials or products that the Commission has determined inherentIy do not 
contain lead, based on its review of objectively reasonable and representative test results or other 
scientific evidence. 

We agree with the rationale behind the proposal, but the Commission must make explicit 
in the regulations that its detemination does not exempt the material or product h m  the lead 
standards in section 101. The preambles to both proposals say this. 74 Fed. Reg. at 2429 ("[olf 
course, even where a material or product has been so relieved of the testing requirement, it must 
still meet the statutory lead level requirements in actual fact'?; 74 Fed. Reg. at 2433 (same). But 
the proposed regulations do not. The omission may lead to wnfhsion. A person who reads the 
regulations in the Code of Federal Regulations could wrongly conclude that materials the 
Commission has determined inherently do not contain lead are not subject to the lead standards. 

To avoid confusion, proposed sections 1500.89 and 1500.91 should state that "a 
determination by the Commission under this section that a material or product does not contain 
lead levels that exceed 600 ppm, 300 ppm or 100 ppm does not relieve the material or product 
h m  complying with the applicable lead standard." This addition will clarify that it remains 
illegal to sell products with materials that ordinarily do not contain lead if, due to contamination 
during the manufaduring process or h m  some other source, the material contains lead above 
the legal limit. 

2. Reqnest more documentation about factories where producta and materials are 
made before determining that the product3 or materials inherently do not contain 
lead. 

Our second comment relates solely to the procedures for applying for a determination 
that a product inherently does not contain lead ("Section 101(a) determination"). The proposed 
regulation lise categories of documentation that an applicant must include in any request for a 
determination under section 1500.89. Two of the categories relate to information about the 
manufacturing process. One of the categories requests "[dlata or information on manufacturing 
processes through which lead may be introduced into the product or material." 74 Fed. Reg at 
2432 (proposed 16 C.F.R. 4 1500.89(~)(4)(iii)), The other requests "[aln assessment of the 
manufacturing processes which strongly supports a conclusion that they would not be a source of 

It is not clear to us that the Commission's authority under Section 3 of the CPSIA to issue 
regulations "to implement this Act" allows it to exempt materials or products from the testing 
requirements in section 102. A more appropriate altemative might be to define a reasonable 
testing program as excluding testing of materials and products that the Commission has 
determined inherently do not contain lead above the legal limits. 



Comments on Proposed Rules 
February 17,2009 
Page 3 

lead contamination of the product or material." Id. (proposed 8 1500.89(c)(4)(vi). These 
categories should be expanded to require data and information about the facilities where 
materials or products are manufactured, including what other materials or products are 
manufactured there. 

Consumer products can be contaminated with lead when the products or constituent 
materials are manufactured at a facility or with equipment used for products with lead. For 
instance, we have been told that polyvinyl chloride ("PVC') made in factories or with equipment 
previously used for leaded PVC may contain lead, even if lead is not intentionally addcd to the 
new PVC. Similariy, a spray gun that has been used to apply lead paint may contaminate lead- 
free paints used afterward. 

To help the Commission determine whether a product or material reliably will not exceed 
the lead limits, the applicant must describe what kinds of factories and equipment are used to 
make the product or material. Where the applicant seeks an exemption for an en&e product, the 
information should cover all of the materials used in the product. The applicant also must 
disclose whether products or materials containing lead previously were manufactured or used at 
the same facilities, or with the same equipment, and whether such products or materials continue 
to be made or used there. We recommend adding the following categories to the infonnation an 
applicant must provide under section 1500.89(~)(4): 

Data or infonnation on the facilities and manufacturing processes used to 
manufacture the material or product, and any materials used in the product. 

An assessment of the likelihood, or lack thereof, that the use of leaded materials at 
a facility or in equipment at any time will result in lead contamination of a 
material or product that o r d w l y  do= not contain lead. 

3. Continue to make the documentation submitted in support of petitions under the 
proposed procedures available to the public, or identify documents withheld as 
protected trade secrets. 

Our third comment relates to the procedures and requirements for an inherent lead 
content level determination ("Section 101 (a) determination"), and for an exclusion fium the lead 
requirements ("Section 101 (b) determination"). Under the proposed procedures for both types of 
determination, the Office of Hazard Identification and Reduction will assess materials submitted 
in support of an application and make a preliminary recommendation to grant or to deny the 
request. If the recommendation is to grant the request, the Commission "will publish a notice of 
proposed rulemaking inviting public comment on whether the preliminary determination [or 
proposed exclusion] should be granted in final form." 74 Fed. Reg. at 2432-33 (proposed 16 
C.F.R. 8 8 1 500.89(e), 1500.90(e)). 

The Commission's practice to date appears to be to post entire applications and 
supporting documentation on its website -although we would not know if the Commission has 
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withheld petitions or documents. We encourage the Commission to continue to post applications 
and supporting documents, and to make this part of the formal application process by adding it to 
the regulations. In cases where the Commission withholds information because it is a trade 
secret, see 15 U.S.C. 8 2055(a)(2), it should identify the materials withheld and the reason or 
reasons for withholding the rnaterial~.~ 

This approach will encourage companies to make 111 and candid disclosures as part of 
their petitions, while giving the public a meaningful opportunity to evaluate the petition and the 
Commission's preliminary determinations. 

Thank you for considering our comments. 

Sincerely, 

HARRISON M. PDLLAK 
Deputy Attorney General 

For EDMUND G. BROWN JR. 
Attorney General 

Since the proposed regulation contemplates publicizing the preliminary detemhation in a 
notice of proposed rulemaking, the Commission's procedures for disclosing the identity of 
regulated entities and their products do not apply. 16 C.F.R. 4 1 101.44 (exception for 
disclosures that are part of a rulemaking proceeding). 



Stevenson, Todd 

From: Harrison Pollak [~arrison.~ollak@doj.ca.~ov] 
Sent: Tuesday, February 17,2009 9:10 PM 
To: Lead Determinations; Lead Electronic Devices 
Cc: Ed Weil; Timothy Sullivan 
Subject: California AG Comments re 5 101 Determinations and Electronic Devices Interim Rule 
Attachments: CA AG Comments re 101 Determinations 17FebO9.pdf 

Please accept the attached comments from the Cal i fo rn ia  Attorney General concerning: 

+ Section 101(a) determinations 
+ Section 10l(b) determinations, and 
+ Section 101 determinations o f  ce r ta in  materials o r  products NPR 

Thank you. 

Harrison Pol lak 
Deputy Attorney General 
1515 Clay Street, 20th Floor 
P.O. Box 70550 
Oakland, CA 94612 

(p) (510) 622-2183 
( f )  (510) 622-2270 

CONFIDENTIALITY NOTICE: This communication wi th  i t s  contents may contain conf ident ia l  and/or 
l e g a l l y  pr iv i leged information. I t  i s  so le ly  for  the use o f  the intended recip ient(s) .  
Unauthorized interception, review, use o r  disclosure i s  proh ib i ted and may v i o l a t e  appl icable 
laws inc lud ing the Electronic Communications Privacy Act. I f  you are not the intended 
recip ient ,  please contact the sender and destroy a l l  copies o f  the communication. 



C O M P O S I T E  P A N E L  A S S O C I A T I O N ' "  
N o r t h  A m e r i c a n  p r o d u c e r s  o f  p a r t i c l e b o a r d ,  M D F ,  h a r d b o a r d  a n d  o t h e r  c o m p a t i b l e  p r o d u c t s .  

February 17, 2009 

(Via E Mail) 
Office of the Secretary 
Consumer Product Safety Commission 
Room 502 
4330 East-West Highway 
Bethesda, Maryland 20814 

khatlelid@cpsc.gov 
Secl 01 Determinations@cpsc.gov 

RE: Section 101 Determinations of Certain Materials or Products NPR Section 
101(a) Determinations 

To Whom It May Concern: 

Introduction 

The Composite Panel Association (CPA) appreciates the opportunity to 
submit comments on Section 101 in the Consumer Product Safety 
Improvement Act. The CPA represents companies responsible for 95% of 
the North American production capacity of particleboard, MDF and 
hardboard. We also represent most of the companies making wood-based 
decorative surfacing materials, as well as others affiliated with the composite 
panel industry. 

Our trade association is nearly 50 years old and our industry is among the 
greenest in the world. Almost all of our members' products are made with 
100% recovered wood that is a residual of other wood industry processes 
like sawdust and wood tr im from lumber mills. The purpose of these 
comments is t o  reinforce the inherent safety of these products as it pertains 
to  the subject of the CPSIA, lead content in consumer products. 

Separately, the American Forest and Paper Association (AF&PA) is filing 
comments on this topic. CPA supports their comments. AF&PA is 
commenting on the issue of lead content in wood and the purpose of our 
comments is to supplement the comments they plan to  submit, specifically 
as they regard composite panels. 

Headoff iceUSA C A N A D A  
18922 Premiere Court, Gaithersburg, Maryland USA 20879-1574 99 Bank Street, 7m Floor, Ottawa, Ontario Canada KIP 6B9 

(301) 670.0604 Fax (301) 840.1252 (613) 232.6782 Fax (613) 232,8386 
www.~bmdf.com 

1-8664COMPOSITES 



Like AF&PA, we appreciate the efforts of the Commission to implement the 
Consumer Product Safety Improvement Act ("CPSIA") in a reasonable and 
effective manner. This submission includes our comments on two pending 
rulemakings. First, we are responding to the Notice of Proposed Rulemaking 
entitled,"Childrenrs Products Containing , Lead; Proposed Determinations 
Regarding Lead Content Limits on Certain Materials or Products," 74 Fed. 
Reg. 2433 (Jan. 15, 2009). Second, CPA requests that the Commission 
promptly finalize its proposed procedures and requirements for 
determinations or exclusions under CPSIA section 101: "Children's Products 
Containing Lead; Notice of Proposed Procedures and Requirements for a 
Commission Determination or Exclusion," 74 Fed. Reg. 2428 (Jan. 15, 2009) 

Like AF&PA, CPA supports the Commission's determination that untreated 
and unadulterated wood does not exceed the 600 ppm or 300 ppm lead 
content limits under CPSIA section 10l(a). See "Children's Products 
Containing Lead; Proposed Determinations Regarding Lead Content Limits on 
Certain Materials or Products," 74 Fed. Reg. 2433 (Jan. 15, 2009). We 
would like to supplement the information provided by AF&PA in specific 
regards to composite panels. 

Composite Panels Are Unadulterated Wood Products 

There is data available that shows that composite panels do not exceed the 
600 PPM or the 300 PPM limits set for unadulterated wood; they don't even 
come close. Consequently composite wood panels should be included in any 
definitions applied to unadulterated wood in the upcoming regulations that 
exempt and/or exclude these products from regulatory requirements. 
Composite panels contain no 'adulterated' wood and the only additives are 
typically adhesives and waxes, both sourced from organic chemical 
feedstocks, with the primary commodity source for these feedstocks being 
natural gas. We have attached data excerpted from a database developed 
by the National Council on Air and Stream Improvement (NCASI), an 
industry technical group who developed a database on lead content of fuels 
as part of an investigation related to the MACT rules regarding industrial 
boilers. You will note that the data on sanderdust from composite panels 
shows the levels to  be between 0.2 and 0.5 PPM, comparable to the levels of 
other wood and bark fuels in the database and well below the levels of 
concern indicated by CPSC in their Federal Register publications; 

CPA would also like to  commend, as a general regulatory philosophy, the 
indicated approach of establishing a threshold lead content level in natural 
biologically derived products. It is an imminently rational decision. It is 
possible in these comments that you may hear calls to eliminate lead 
content from all consumer products. You can be sure that would in fact be 



impossible to do with any wood product because, even though the levels are 
miniscule, they are probably never zero. Lead is an element and as an 
element it is distributed throughout the earth's crust. As trees seek their 
nourishment from the earth, a small amount of lead travels along and is 
deposited in the wood. Something similar probably happens with all 
vegetation and, in turn, with all animals which consume the vegetation. 
CPSC needs to be sure to point out that small amounts of lead are an 
intrinsic part of the ecology to any parties advancing arguments asking for 
the absolute elimination of lead. Stay true to the principals you seem ready 
to advance in this regard. 

Attachment: NCASI Lead in Wood/Bark Fuel Data 



NCASl Boiler Fuel Data 
Lead Content Information 

Units are mg/kg or ppm by weight 
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NCASl Boiler Fuel Data 
Lead Content Information 
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Stevenson, Todd 

From: Bradfield, John [jbradfield@cpamail.org] 
Sent: Tuesday, February 17, 2009 11 :04 AM 
To: Lead Determinations 
Cc: Bradfield, John; Hatlelid, Kristina 
Subject: Section 101 Determinations of Certain Materials or Products 
Attachments: CPSC Lead Comments 021 72009.pdf 

To Who it Concerns, 

Attached are our Comments on Section 101 Determinations of Certain 
Materials or  Products. 

John 

John Bradfield 
Director of Environmental Affairs 
Composite Panel Association 
19465 Deerfield Avenue, Suite 306 
Leesburg, VA 20176 USA 
703.724.1128 Ext. 229- Fax 703.724.1588 
1.866.4Composites jbradfield@c~amail.ora. http://www.~bmdf.com 

This communication, including attachments, is for the exclusive use of addressee and may contain proprietary, 
confidential or privileged information. I f  you are not the intended recipient, any use, copying, disclosure, 
dissemination or distribution is strictly prohibited. Please notify the sender immediately by return email and delete 
this communication and destroy all copies. 
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Georgia C. Ravitz 
Attorney 
202.857.8939 o t r m  
202.857.6395 FM 

ravi~z.gwrgiaQsrentfox.com 

Scott A. Cohn 
Attorney 
5 16.626.1286 mRecT 

VIA ELECTRONIC-MAIL: Sec lOlDeterminations@c~sc.~ov 202.857.6395 FAX 

cohn.scott@~cn~fox.com 

Office of the Secretary 
U.S. Consumer Product Safety Commission, 
4330 East West Highway, Room 502 
Bethesda, MD 208 14 

Rc: Section 101 Determinations of Certain Materials or Products NPR 

Dear Secretary of the U.S. Consumer Product Safety Commission: 

On behalf of various clients of this firm involved in the apparel, accessory and jewelry 
wholesale and retail industries, we are filing comments in response to the U.S. Consumer 
Product Safety Commission's (CPSC) request for comments (published in the Federal Register 
on Thursday, January 15, 2009) concerning the agency's preliminary determinations proposing 
CPSIA Section 102 testing exemptions for certain natural materials and certain metals and alloys 
that either do not inherently contain lead or contain lead that does not exceed the CPSIA Section 
101(a) lead limits of 600 ppm or 300 ppm. Based on information provided to us by our various 
clients, we respectfully submit that the list of natural materials and metals published in the 
Federal Register notice (i.e., under proposed Section 1500.91 under Part 1500 of Title 16 of the 
Code of Federal Regulations) should be expanded to include those additional materials discussed 
below because such materials would either not exceed the lead content limits of Section 101(a), 
or even if  they did, would not pose a hazard to consumers as described below. 

Based on the CPSC's authority under Section 3 of the CPSIA to issue regulations to 
implement the CPSIA, .CPSC has published a list of certain natural products and materials, as 
well as metals and alloys, for which it has proposed a preliminary determination that: 

(i) such products or materials inherently do not contain lead, or, 

( i i )  such products or materials contain lead at levels that do not exceed the lead 
content limits under Section 101(a) of the CPSIA. 

1060 Comecticut Avenue, NW 1876 Boutway 666 Wea Fifth Strwt, 48th Floor 
Washington, DC 20030-6339 New Yo& NY 10019-6820 Lw Angdea. CA 8001 3-1 066 

SMART IN YOUR WORLD8 7 202.857.6000 F 202.867.8306 T 21 2.484.3900 F 21 2.484.3890 T 21 3.629.7400 F 213.628.7401 
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The stated purpose of this proposed determination is to relieve such products or materials from 
the lead testing requirements of Section 102 of the CPSIA for the purposes of supporting the 
required conformity certifications. We understand that the exemption from testing under Section 
102 does not relieve such products or materials from the requirement to meet the lead limits 
under Section 10 1 (a), but these exemptions presume compliance due to the nature of the exempt 
materials. 

In addition to the inherent lead-free or low lead nature of the materials on the list, CPSC 
also requires these materials to meet the following requirements: 

(i) the materials must be untreated and unadulterated with respect to the addition of 
materials or chemicals such as pigments, dyes, coatings, finishes or any other 
substance; and, 

(ii) the materials cannot undergo any processing that could result in the addition of 
lead into the product or materials. 

The materials listed as part of the proposed exemption include various gemstones (both 
precious and semi-precious), pearls, wood, and many other natural materials, as well as various 

. metals (precious metals and surgical steel). Consistent with the CPSC's basis for its preliminary 
determinations concerning the listed natural materials and metals, we respectfully submit that 
additional materials (some of which are man-made, and which include textile components and 
products) and metals listed below should be included as part of this list of exempt materials to 
the extent that they afe untreated or unadulterated with any materials or chemicals that could 
introduce lead, and that they do not undergo any processing that could result in the addition of 
lead into the product or material. We respectfully submit that these materials pose no risk of 
injury 'due to any potential absorption of lead into the body because they either (i) contain no 
lead or lead in amounts that are below the limits set forth in Section 101(a) of the CPSIA, or (ii) 
contain lead in amounts in excess of the Section 101(a) limits but such lead is either inaccessible 
or is present in a functional component that by necessity requires some lead content. 

A. Adnirional Exem~tions for California-Designated "Class I" Materials. 

The state of California has stringent lead restrictions pertaining to jewelry for adults 
and children and has evaluated the lead content of many materials. California law (i.e., AB 
168 1) defines certain "Class I" materials as materials that the state has deemed to be safe for 
use in jewelry for both adults and young children and which do not have to be tested for lead 
content. While the CPSC's proposed list already includes some of these Class I materials, 
we respectfully submit that the proposed list of materials be expanded to include California's 
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complete list of acceptable Class I materials. The following is a list of additional Class I 
materials that are frequently used in connection with apparel, accessories, and jewelry 
products and that should be included in CPSC's proposed list of exempt materials: 

I .  Glass (other than true lead crystal) or Ceramic decorative components, including 
but not limited to the following: 

a. Imitation cat's eye (glass) 
b. Rhinestones (glass), whether applied by adhesive, heat-seal, or stitching 
c. CloisonnC 

m: The proposed exemption for these materials should not include the 
California AB 1681 weight limitation of 1 gram for products intended for 
children 6 and under. 

N s :  Glass components may, in fact, have lead in excess of the 600 pprn 
limits, but such lead would be rightly bound in a generally inert matrix 
and would not be accessible. 

2. Crystal Decorative Components 

a. Natural Minerals 
i. Cat's Eye, whether in the form of  

1. chrysolberyl, a form of aluminum oxide containing 
beryllium, or, 

2. quartz 

b. Synthetic Minerals 
i. Cubic Zirconia 

3. Adhesives (e-g., of the type used to affix decoration and ornamentation, or to 
secure sections of fabric, leather, etc.). 

4. Elastic, ribbon, rope, or string. 

5. Stainless Steel (i.e., all stainless steel, not just surgical steel) 
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B. Additional Exemption for Ball Point Pen Tips. 

Our clients have advised that the small metal components forming the tips of ball point 
pens are known to contain lead in concentrations that exceed Section 101(a) limits. It is our 
understanding that lead is used in such components for functional purposes and that substitutes 
are not curently feasible. Further, the lead in these products poses little risk to children 12 and 
under. In this regard, we support the petition filed by the Writing Instruments Manufacturer's 
Association. 

Thank you for your consideration of this submission. 

Sincerely, 

d 
Georgia C. Ravitz 
s c o t t ~ .  Cohn 



From: Colvin, Amy [swift.amy@arentfox.corn] 
Sent: Tuesday, February 17,2009 6:41 PM 
To: Lead Determinations 
Cc: Ravitz, Georgia; Cohn, Scott 
Subject: Section 101 Determinations of Certain Materials or Products NPR 
Attachments: Scanned-. pdf 

Dear Secretary of the U.S. Consumer Product Safety Commission: 

Please find attached comments regarding "Section 101 Determinations of Certain Materials or Products NPR." Please do 
not hesitate to contact us should you have any questions. 

Regards, 
Amy 

Amy Swift Colvin 
Arent Fox LLP 
1050 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
Colvin.Amv@arentfox,com 
202.857.6338 (Direct) 
202.857.6000 (Main) 
202.857.6395 (Fax) 
www.arentfox.com 

CONFIDENTIALITY NOTICE: This e-mail and any attachments are for the exclusive and confidential use of the intended 
recipient. If you received this in error, please do not read, distribute, or take action in reliance upon this message. Instead, 
please,notify us immediately by return email and promptly delete this message and its attachments from your computer 
system. We do not waive attorney-client or work product privilege by the transmission of this message. 

IKS Circular 230 disclosure To ensure compliance wtth requirements imposed by the IRS, we inform you that. unless expressly slated otherwise, any U.S. federal 
t3x adv~ce conta~ned in this communication (including any attachments) IS not intended or written to he used, and cannot be used, for the purpose of (1) avoiding 
perlalties under the Internal Revenue Code or i i ~ )  promot~nq, marketing or recornmending to arlott~er party any transaction or matter addressed herein. 



AMERICAN FOREST & PAPER ASSOCIATION 
GROWING WITH AMERICA SINCE 1861 

February 17, 2009 

(Via E Mail) 

Office of the Secretary 
Consumer Product Safety Commission 
Room 502 Via Email: Secl01 Determinations@cpsc.qov 
4330 East-West Highway khatlelid@cpsc.qov 
Bethesda, Maryland 20814 

RE: Section 101 Determinations of Certain Materials or Products NPR 
Section 101(a) Determinations 

To Whom It May Concern: 

The American Forest & Paper Association is the national trade association of the 
forest products industry, representing pulp, paper, packaging and wood products 
manufacturers, and forest landowners. Our companies make products essential for 
everyday life from renewable and recyclable resources that sustain the environment. 
The forest products industry accounts for approximately 6 percent of the total U.S. 
manufacturing GDP, putting it on par with the automotive and plastics industries. 
Industry companies produce $200 billion in products annually and employ more than 1 
million people earning $54 billion in annual payroll. The industry is among the top 10 
manufacturing sector employers in 48 states. 

We appreciate the efforts of the Commission to implement the Consumer 
Product Safety Improvement Act ("CPSIA") in a reasonable and effective manner. This 
submission includes our comments on two pending rulemakings. First, we are 
responding to the Notice of Proposed Rulemaking entitled, "Children's Products 
Containing Lead; Proposed Determinations Regarding Lead Content Limits on Certain 
Materials or Products," 74 Fed. Reg. 2433 (Jan. 15, 2009). Second, AF&PA requests 
that the Commission promptly finalize its proposed procedures and requirements for 
determinations or exclusions under CPSIA section 101 : "Children's Products Containing 
Lead; Notice of Proposed Procedures and Requirements for a Commission 
Determination or Exclusion," 74 Fed. Reg. 2428 (Jan. 15, 2009). 

I. Notice of Proposed Rulemaking, "Children's Products Containing Lead; 
Proposed Determinations Regarding Lead Content Limits on Certain 
Materials or Products" -- Wood. 

AF&PA supports the Commission's determination that untreated and 
unadulterated wood does not exceed the 600 ppm or 300 ppm lead content limits under 

11 11 Nineleenth Street. NW. Suite 800 Washington, DC 20036 202 463-2700 Fax: 252 463-2785 ur;vw.afandpa.org 
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CPSlA section 101 (a). =Children's Products Containing Lead; Proposed 
Determinations Regarding Lead Content Limits on Certain Materials or Products," 74 
Fed. Reg. 2433 (Jan. 15, 2009). In this rulemaking, the Commission has proposed to 
exercise its authority under section 3 of the CPSlA to make preliminary determinations 
that certain commodities or classes of materials or products do not exceed the lead 
limits prescribed in the CPSlA based on its staffs identification of certain "natural 
materials" that do not inherently contain lead or contain lead that does not exceed the 
CPSlA limits. The briefing package presenting the staffs recommendations to the 
Commission explains that the staff identified the specific natural materials based on "the 
available scientific information and the staffs best professional judgment that such 
materials do not contain lead or contain lead at levels that do not exceed the CPSlA 
lead limits." See http://www.cpsc.qov/librarv/foia/foia09/brief/leadlimits.pdf 

The Commission states in its preliminary determination that these natural 
materials do not exceed the CPSlA lead limits is "based on materials that are untreated 
and unadulterated with respect to the addition of materials or chemicals, including 
pigments, dyes, coatings, finishes or any other substance, and that do not undergo any 
processing that could result in the addition of lead into the product or material." 74 Fed. 
Reg. at 2433. 

Our review of the literature supports the Commission's determination that the 
lead content of wood does not exceed the limits under CPSlA section 101 (a). We refer 
the Commission to the enclosed published study from Finland entitled, "Quantitative 
Elemental Analysis of Dry-Ashed Bark and Wood Samples of Birch, Spruce and Pine 
from South-Western Finland Using PIXE." In the study, investigators analyzed over 200 
samples of wood, bark, and pine needles for a number of heavy metals, including lead. 
The majority of samples were taken from non-industrialized areas, but sampling also 
included some industrial areas with elevated emissions of heavy metals. The study 
data demonstrate the very low lead content of wood. In general, the average lead 
levels ranged from 0.099 ppm to 1.26 ppm.' 

We agree with the Commission that materials that inherently do not contain lead 
or contain lead under the limits of CPSlA section 101 (a) in their "natural" state would 
retain that status by meeting the conditions regarding treatment, adulteration and 
processing. AF&PA supports the Commission making a final determination that 
untreated or unadulterated wood does not exceed the lead content limits of CPSlA 
section 101 (a). As the Commission noted, the effect of this final determination would be 

' Two samples at one site averaged 60.8 ppm. However, these two samples 
were an anomaly, and the authors note that this particular sampling site was in the 
vicinity of a former metal ore mine (p. 11). All of the other sites sampled for wood 
averaged between a low of 0.099 ppm and a h&& of 1.26 ppm. 
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to relieve untreated or unadulterated wood from the testing requirements of CPSIA 
section 102.~ 

II. The Commission Should Immediately Finalize its Procedures and 
Requirements for Making Determinations and Exclusions under CPSIA 
Section 101. 

AF&PA supports the Commission's pending rulemaking regarding the 
procedures and requirements for making determinations and exclusions under CPSIA 
section 101. See "Children's Products Containing Lead; Notice of Proposed Procedures 
and Requirements for a Commission Determination or Exclusion," 74 Fed. Reg. 2428 
(Jan. 15, 2009). AF&PA requests that the Commission immediately finalize these 
procedures. AF&PA also concurs with the Commission that the type of materials or 
product classes that should fall within the class for priority evaluation should include, but 
not be limited to, "paper." See 74 Fed. Reg. at 2430. AF&PA further submits that the 
related materials of paperboard, linerboard and medium, pulp, and certain wood 
products also should fall within the class for priority evaluation. These product classes 
are commodity-like and are used across industry in many applications and deserve 
prompt consideration by the Commission. 

Paper, for example, is derived from natural wood, which inherently has de 
minimis lead content. The primary components in the production of paper are wood 
fiber and water, and the papermaking process does not add lead-based chemicals. 
Moreover, in many cases, paper and paperboard packaging products have been 
routinely tested for heavy metals to comply with the Coalition of Northeastern Governors 
("CONEG") model legislation, which requires that the &&I concentration levels of lead, 
mercury, cadmium, and hexavalent chromium combined may not exceed 100 parts per 
million by weight. 

In addition to materials in their "natural" state, as the Commission notes, there 
are "[olther materials which by their nature, would not exceed the lead content limits" of 
CPSIA. See 74 Fed. Reg. at 2431. These materials or products may undergo some 
form of treatment, adulteration or processing that does not introduce lead at levels that 
would exceed the CPSIA limits. In these cases, too, the Commission should exercise 
its authority to determine that the class of materials or products does not exceed the 
CPSIA limits. We submit that paper, paperboard, linerboard and medium, pulp and 
certain wood products fall within that category. 
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Ill. Conclusion 

For the reasons stated above, CPSC should make a final determination that 
untreated and unadulterated wood does not exceed the lead limits prescribed in CPSlA 
section 101 (a). Moreover, CPSlA should immediately finalize its procedures and 
requirements for making determinations and exclusions under CPSlA section 101. By 
separate cover, AF&PA will request a meeting with the Commission to present data and 
arguments to support a determination that paper, paperboard, linerboard and medium, 
pulp and certain wood products do not exceed the lead limits in CPSlA section 101 (a). 

Thank you for your consideration of these comments. Please contact me at 
(202) 463-2777 or paul noe@afand~a.orq if you have any questions. 

Sincerely, 

Paul Noe 
Vice President, Public Policy 

cc: Kristina Hatleid,PhD, M.P.H. 
CPSC, Directorate for Health Sciences 

Enclosure 



Stevenson, Todd 

From: Noe, Paul [Paul-Noe@afandpa.org] 
Sent: Tuesday, February 17,2009 6:29 PM 
To: Lead Determinations 
Cc: Hatlelid, Kristina 
Subject: Comments on CSPC Notices of Proposed Rulemaking 
Attachments: Paul R. Noe.vcf; AFPACommentsCPSIA021009.pnF.pdf; AFPACommentsFinnishStudy.pdf 

TO: Office of the Secretary, Consumer Product Safety Commission 

Attached are the American Forest & Paper Association (AF&PA) comments on "Section 101 Determinations of Certain 
Materials or Products NPR" and "Section 101(a) Determinations," as well as a separate file with a supporting study 
entitled, "Quantitative Elemental Analysis of Dry-Ashed Bark and Wood Samples of Birch, Spruce and Pine from South- 
Western Finland Using PIXE." These comments and the enclosed study address two CPSC Notices of Proposed 
Rulemaking: "Children's Products Containing Lead; Proposed Determinations Regarding Lead Content Limits on Certain 
Materials or Products," 74 Fed. Reg. 2433 (Jan. 15,2009), and "Children's Products Containing Lead; Notice of Proposed 
Procedures and Requirements for a Commission Determination or Exclusion," 74 Fed. Reg. 2428 (Jan. 15,2009). 

If you have any questions concerning these comments, please feel free to contact me. 

Thank you for your consideration. Best regards. 

Paul Noe 
Vice President for Public Policy 

Arne dcan 
Forat a I ~nproving ~ m w m s  Ehvi-d Todtyv 

. Association , 
Washington, DC 20036 
Tel: (202) 463-2777 
Fax: (202) 463-2772 
paul noe@afandpa.org 




