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Septenhr 2, 1982

James F. Rill, 'Esq.
Collier, Shannon, Rill & Scott .
Attorneys-at-Law
1055 Thomas Jefferson Street, N.W.
Washington, D.C. 20007
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products and thus subject to the-Safety Standard for Walk-
Behind Power Lawn Mowers, 16 C.F.R. part 1205. We had
advised you previously that the information available to us
as of August 16, 1982, indicated that the mowers in question
were consumer products. We subsequently met with you and
representatives of Yazoo on August 27, and you agreed to
submit additional information which is the subject of you2
most recent letter.

In that letter, you provide additional data concerning
each individual mower model and indicate that the cnly
models now involved in this request are models S-26, S-24,
SP-24, S-22, and SP-22. Part of these new data consist of
more refined estimates of the number of mowers sold to
consumers by the dealers supplied by your company-owned
distributors. Those estimates ranged from "no more than-'
for the S-26 to "close to w for the 22 inch models. In
addition, YOU obtained. estimates of sales to-consumers from
some of your independent distributors, indicating that such
use wasHpercent  or less. You also submitted copies of
advertisements that Ya.zoo runs in publications directed to
commercial audiences.
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If the data described above were all that were available,
we would find it difficult to conclude that these mowers
are not c'onsumer  products. Eowever, you indicate additional
steps that Yazoo will undertake to ensure that consumer sales
of these mowers are further reduced. You indicate that
Yazoo will reinforce its policy of selling only to corrnercial
users by providing written instructions to that effect to
its--dealers and by placing a decal on the mowers stating
that they are intended for commercial applications only and
do not comply with the CPSC mandatory safety standard.

.Although we would #expect that the instructions and
11 that you outline would substantially
reduce consumer sales of these mowers, we do have reservations
about the particular wording of the instructions for dealers
ofi page two of your letter. The first sentence of the
instruction states that these mowers have "been classified
by the 'Consumer Product Safety Commission as commercial
mowers not subject to the requirements of [Part 1205]."
This -language could be interpreted wrongly as an endorsement
by theCorrrnission of the commercial attributes of the mower'.
It could also be erroneously interpreted as implying that
such a determination is permanent-and independent of whether
the mowers are in fact sold to consumers. These objections
to the instructions could be avoided by substituting the
following for the first sentence of the instructions: .

The Yaioo 22-26" highwheel mowers are not intended
for consumer use and do not comply with the mandatory
Safety Standard for Walk-Behind Power Lawn Xowers
that applies to consumer nowers.

One additional step that we believe Yazoo should take
to ensure the reduction of consumer use of these mowers is
to revise some of the advertisements that were submitted,
which, as presently constituted, appear to contain <an unwarranted
appeal to consumers. The " r' advertisement
seems to be directed more at consumers than at commercial
users, L 4

I\/. Also,* the advertisement from
Outdoor Power Equipment Magazine indicates that the mower is
useful for consumer applications. [See the description of
the customer "cutting his lawn" under the "Yazoo Gets Noticed"
subtitle.]
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Based on the data currently available, we believe that
the steps outlined in your proposal, together with the
additional steps discussed above, should be sufficient to
reduce the sales to, and use by, consumers of these mowers
to a point where the mowers would not be considered consumer
products. This determination is based primarily on the
information you provided'and involves a prediction that the
implementation of Yazoo"s program will result in a substantial
reduction of the number of sales of these mowers to consumers1
??owever, if additional :information.becomes available showing
that consumers use thex= mowers more than occasionally, our
determination could change.

While the views expressed in this letter are based .
upon the most current imterpreta.tion of the law by this
office, they could subslequently be changed or superseded
by the Commission. Plelase do not hesitate to contact me
if you have further questions regarding these matters.

Sincerely, .

C-+&L--- t
Martin Howa?d Katz
General Counsel



Collier, Shannon, Rill 2~ Scot
Allomeys - at-Law

1055 Thornas  Jefferson S&eel, N.
Washington, D. C. 20007

i
Telephone: (202)  342-8400
W~itcr’s  Direc:  Dial Number

(202) 342-8445

. August 30, 1982

Martin  Katz, Esquire
General, Counsei
Consumer Product Safety Commission
5401 Nestbard Avenue
Bethesda, Maryland 20207

W.

Dear Xr. Katz:

Pursuant  to our August 27, 1982 discussion during a
meeting between  you, other members  of the Office of General
Counsel’s  staff, and representatives of Yazoo Manufacturing,
Inc., we present the following information  to supplement  and
revise Yazoo.‘s June 25, July 19 and August  24 letters requesting
a determination  that designated  Yaioo highwheel mowers are not
consumer  products within the coverage-of the Lawn Mower Safety
Standard.

1. As per our discussion, Yazoo has now limited its
original request  so tha t only the following five models are
at issue:

MODEL  NO. HP

s-224:/

’ SP-22-R
S-24-2
SP-24-R
S-26-R

SUGGESTED
WEIGHT RETAIL PRICE

140 Lbs
125 Lbs.
152 Lbs.
148 Lbs.
186’Lbs. %

2. These five models, like ali. Yazoo products, are
advert ised and promo ted fcr commercial use only. Yazoo
provides an

V The-designates  the inclusion of the/- each of
These models is also availabie  with the Briggs and Stratton l/C *
engine of compara’ble  siz,e, wit’n heavy-duty  features designed car
commercial applications. Generally, the Briggs ij, Stratton engine
option sells for viess at retail. ‘3” indicates a self-
propelled unit; “SP” indicates self-push.

4
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It isv
Yazoo’s policy not to approve any advertising that is
directed toward non-commercial  users or to place adver-
tisements in publications other than those directed to
commercial audiences. (Advertising  slicks and tear sheets
from the advertisements, are included  as Attachment  A.)

,

3. If the designated  mowers are given a “commercial”
interpretation, Yazoo will reinforce its policy of selling
only to commercial users by the use of special  instructions
to its dealers  and by the use of decals placed on the hood
of each 22”, 24” and 26” highwheel mower. The instructions
sent to every dealer will read as follows:

The proposed decal will read:

“NOTICE  : This highwheel product is in-
tended  for commercial applications  only.
It does not comply with Consumer Product
Safety Commission  mandatory  safety stan-
dards for walk-behind  lawn mowers. It
does comply with ANSI 71.4 Commercial  Turf
Care Equipment safety standards.”

i
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5. Finally,  in order to refine the estimates  of s=ales
of Yazoo’s products to commercial users submitted in
Yazoo’s original  request, over the past 6-8 weeks Mr.
Kerr has undertaken a review of the current dealer lists
for each of his-company-owned distributors. He has
also screened sales records and contacted each store
manager  to whom his own distributors  ship the products at
issue. Although this review is still in progress,  Mr.
Kerr’s present estimate based  on this analysis  is as
follows: with respect  to the P-26” model, no more than
-of his sales are to consumers; consumer  sales of the
two 24” models is estimated to be around- and consumer
sales of the two 22” models is close toJ: While.  these
figures cannot be precise, they are based  on a more
detailed  evamination  of available  information  than Mr.
Kerr’s  original  estimate. Mr. Kerr intends to continue
to review the records of dealers within his self-dis-
tribution  system in order to maintain current infor-
mation.

Mr. Kerr does not have access to the records of.
Yazoo ’ s independent distributors  who account  for the
remaining m of Yazoo’s sales. Therefore, in order to
provide more detailed  documentation  of. his original
estimates  with respect  to these independent channels,
Mr. Kerr has requested that each of his independent
distributors  review its dealer list and send a letter or
telegram  estimating the level of commercial versus con-

. sumer sales indicated  by these lists and by their per-
sonal dealin s with their retailers. The responses by
independent f istributors are appended  hereto as Attach-
ment B.

We appreciate  the Icourtesy  you extended during our meet-
ing last Friday. We h$ave  attempted to provide  all of the
information  that you and other members  of your staff indicated
was necessary  or helpful to a reevaluation  of Yazoo’s request.
If we have overlooked anything or you have questions concerning
the information  contained  herein, please contact us imme-
diately so that we can e:xpedite the resolution  of this matter.
As we discussed, a decision before  Labor Day is essential to
Yazoo’s ability to retain its work force and compete in the
upcoming  season. **-- A

Attorney for Yazoo
Manufacturing  Co.





llTwo years
we sold sixYmoos

Naywebuybmbythe
trailer trucwoad”

“We started selling Yazws  in the
summef  of ‘78. By the time our first full-
length  season  camel around  in ‘79,
the word had gotten  around.  Now,  we
sel! every  one we cm get.

“Yazw wasn’t  a stranger  around  here,
even before we started  selllhg  them.  A
few ground maintenmce  people  already
had Yazoos.  and they were traveling
quite  a way to get them. When I saw the
Yazoo rider operate, I knew I wanted to
handle them:’

Perfect For Big Jobs
“We’re in an area where we have water

all around us-and where many houses
are built on big lots. The Yazoo  rider is the
best  piece of equipment  to work here.

“With a lot of waterfront area and bulk-
heads, the Yazoo rider is the only one
that can get right down to the water:’
Yazoo  Gets Noticed

The time my customers save with a
* Yazoo is sensational.One  of our cus-
tomers had another brand of mower
.and  spent over seven hours cutting his
lawn. I sold him a Yazoo,  and he does it
now in three and a half.

4
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ATTENTION:

Collier, Shannon, Rill & Scort
.Mlomeys - al-Law

1055 Thomas Jefferson Street,X.  W.
Wa.shington,  D. C. 20007

Teiephonez(202)  342-8400
Writer's Direc!DialNumber

September  1, 1982

Susan Bit inbaum

This is an additional telegram that should be included with the -

others in the attachments to Yazoo's August  30th letter to

Martin  Katz. Please let me know if there are any questions.

Thank you.

. I
- .

JUDITH  L. OLDHAM
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. RESTRICTED
CPSC ORGJXIZATIC~+!AL WIT FEPORTIRG: Office of General Counsel

D ATE OF ~.':ETING: August 27, 1982

PLACE OF f’iFETINc;:  Rm. 456, 'VJTB

SUBJECT OF I~ETING: Whether the Commission has jurisdiction
. over certain models of lawn mowers manufactured by Yazoo

Manufacturing, Inc. '
.

.

Martin Howard Katz, General Counsel -
Margaret A. Freeston, Deput y General-Counsel
Stephen Lemberg, Assi slant GC for Regulatory Affa
Susan Birenbaum, Spec iaI. As sistant to the General
Harleigh Ewell, OGC

irs
Counsel ' '

.

I
Jim Kerr, President Yazoo Manufacturing, Inc.

.

James Rill and Judy Oldham, Collier, Shannon, Rill 6r
Scott, attorneys for Yazoo.

IWES DISCUSSED, DEC I s IONS NADE,  ACTION TAKEN OR PLANNED  : -.
T;ir. Ri'lI stated that he believed that Yaioo was in the same
situation as other big wheel mower manufacturers that have.
received interpretations that their roducts are not consumer
products. He noted that Yazoo has_pproduction employees
and that= are laid off until after Labor Day. There are
5 models involved in Yazoo's request in addition to their
S-20 model, which they are willing to drop.if that would
render the rest of their line "commercial."

.



The models are designated "S" if it is self=proDelled
and "SP" if it is a push mower. [For next year, "S"‘wil1
still mean self-propelled, and push mowers will be designated
by "P".] The 26" mower comes
version and that uses the 7 HP

a self-propelled
engine or a 8 HP Briggs

& Stratton LC engine. The other models use a 5 EfSw
or Briggs & Stratton IC engine.
retail prices are as follows:

The models and approximate

The company n in addition
is wi,lling to put a decal
are f'or commercial use on

S-26
S-24
SP-24
s-22
SP-22

Tlie mowers will meet the CPSC foot probe requ
to being willing to. drop
on the mowers indicating

ly. .

irement.
the S -20,
that they

The Yazoo distribution system involves about- of
Yazoo's own distributors and about -independent distributors.
They do not sell to mass merchandizers or hardware store
type outlets.

j-stated that his was the largest Yazoo distributor,
involving-dealers. Most of- these are "Mom and Pop"
stores who sell primarily to commercial users.

The General Counsel indicated that Yazoo should supoly
more information bearin g on this determination and that 'if
they didn't, the previous determination would stand. He
suggested the following:

1. Yazoo should provide detailed information for each
model, including data on the extent of consumer use for each
mower model.

2. Provide additional data to lend meaning to the use
of words such as "primarily" to describe the degree of commerciai
use for these mowers.

3. The company should specify the steps that are
taken to discourage consumer use. For example, they should
specify what they tell independent distributors and provide
copies of the materi'als for the in-house distributors.

4. To the extent possible, they could submit copies
of the advertisements and records of who ran the ads.



In response to a question from M. Freeston about why
consumers might want to buy their mowers, Nr. Kerr stated
that they might want to clear out growth next to a lake,
mow around a summer home, merely be interested in having
something different, etc. The Yazoo representatives also
stated that consumers would not be likely to buy the mower
due to the cost and because the size and weight of the mowers
would make it unmanageable. They pointed out that the
engine was good for-hours of operation and that this
was equivalent to 1 year's commercial use. Average life
of the mower was-years.

Mr. Katz indicated that if they got the additional
information to us we would give it a quick evaluation.

.
;,

i



Collier, Shannon, Rill & SCOII
Momeys-at-Law

1055 Thomas Jefferson  %-eel,  N. W:
WashingIon,  D. C. 20007

Telephone: (202)  342-8400
Wrirer’s  Direc!  Dial Number

(202) 342-8445

.August 26, 1982

Martin  Katz, Esquire
General  Counsel
Consumer Products Safety Commission
5401 Westbard Avenue
Bethesda, Maryland 20207

\

Re: Request for Reconsideration  of Determination
Regarding Yazoo High-Wheel  Lawnmowers

Dear Mr. Katz:

On behalf, of Yazoo Manufacturing,  Inc. (“Yazoo”) we
strenuously object  to the action taken last week with respect
to Yazoo’s request for a determination  that its high-wheel
mowers are commercial products not subject to the Lawnmower
Safety Standard  for Walk-Behind  Lawnmowers. The advisory
opinion, reversing  the Commission  staff’s recommendation,  is
arbitrary, capricious  and an abuse  of dticretion,  particularly
in light of the fact that Yazoo’s high-wheel products are
comparable in every significant respect to the products of
Yazoo’s competitors,  i.e. and

.ir? recently categorized as commercial mowers by your
office. For the reasons set forth below,  we request a reversal
of your decision  or, at the very least, a decision  that the
determination  should be confined to the smaller high-wheel
models with the highest rate of unintended consumer  use.

The Advisory Opinion Should Be Reversed because It Is Arbitrary
And Capricious Agency Act ion

The decision contained in your August 16, 1982, letter
treats Yazoo’s products differently  from competing products
that are identical in every respect relevant  to a commercial
classification. Past advisory letter s issued by the Commission
and addressing  this subject  have identified  the factors rele-
vant to a determinaticln  of the jurisdictional  issue as the
channels  of distrubution,  advertising placement,  weight, cost
and volume. A comparison of the size, weight, construction,
price, advertising practices, method  of distribution  and pro-
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Martin  Katz, Esquire
August  26, 1982
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Collier, Shannon, Rill 4~ Scott

motion of these mowers with those of
,-_L and other exempt models  will reveal that Yazoo’s
products are at least as commercial, and in some instances m o r e
commercial than those excluded from “consumer” categorization
in recent months.:/

Although the letter acknowledges that a definition of a
consumer  product does not extend to products not “customarily”
produced or distributed  to consumers, it provides no guidance
or explanation regarding  the reason for its decision  or the
definition of “occasional” use. Since Yazoo’s high-wheel
products, as well as its distribution  system and advertising
placement  policies, are identical to products recently ex-
empted,  Yazoo suspects that its size and volume,  as compared
with its smaller competitors,  may have been the factor respon-
sible for the unfavorable  response from the Commission. If this
is so, it is not a sound basis for such a decision. Moreover,
even if this factor werle taken into account, the numbers
involved  are not significantly  larger than those applicable  to
several of the manufacturers that have received favorable
interpretations.

If The Advisory Opinion Cannot Be Reversed, It Should Be
‘Narrowed

If, notwithstanding  the objections just raised, you re-
main unwilling  to reverse your adverse  determination  with
respect to all of Yazoo’s high-wheel  mowers,  Yazoo requests
that the “consumer” categorization  be confined  t o  m o d e l s  t h a t ,

in the past, have produced the highest  percentage  of unintended
consumer  use, i.e., the 200inch model with aaH.P. engine.

u ” i

As indicated  in our July 19, 1982, letter supplementing
our original request, Yazoo estimates  that unintended consumer
use of the S-20 model was as high as w It was for this reason
that Yazoo decided to replace this 204nch models  with a m o r e
expensive unit carrying t:he1-1 engine.  These 200
inch models, for which consumer  sales were estimated at -
were included in Mr. Kerr’s  estimate that- of his high-
wheel mowers are sold to commercial or agricultural users. If
*/ Because much of the relevant information  contained in the

advisory opinion requests  and responses to these other
manufacturers  is not publicly available, it will not be
reiterated  here. ‘The General Counsel’s  o f f i c e  d o e s ,
how.ever, have these documents and can readily  verify the
above statement. A close comparison o f  t h e  facts in these
related  requests  should lead the Commission  t o  c o n c l u d e
that they should receive similar  treatment.



Martin  Katz, Esquire
August 26, 1982
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Collier,  Shannon,  Rill & Scott

the discontinued S-20 model, which accounted  for approximately
m of Yazoo’s total sales, is excluded from Nr. Kerr’s  m
commercial  use calculation,  however, and no new 200inch model
is produced, the rate of commercial use would obviously be
higher than that originally  projected. Clearly, the larger,
heavier and more expensive  the equipment, the more remote the
likelihood that such units will be used in non-commercial
settings.

Like several other manufacturers  for which commercial
exemptions have been granted, Yazoo cannot realistically pro-
vide numbers  or percentages  that precisely measure  unintended
consumer  use of commercial products.  Other companies  have used
various means to calculate consumer  use, including  warranty
cards, field surveys, and dealer or distributor  statements.
Based on Yazoo’s predominant  pattern  of self-distribution
and Mr. ,Kerr’s long and intimate familiarity  with his sales
patterns,  he believed his personal  statement was an adequate
and reliable representation  to support his request. Mr. Kerr
has stated that he believes that the rate of sales of high-wheel
units to commercial users would be significantly  higher than
originally  estimated if the 200inch units are excluded from
that estimate. To verify and reinforce his estimate, he has
requested letters from his independent dealers  and distri-
butors confirming  that the larger-  220 to 264nch  models  are

=%
sold or used by consumers (See Attachment  A). Finally,

as In icated in the June 25 letter  to you, Yazoo never markets
its high-wheel units to consumers; rather,  like its competi-
tors, it restricts its advertising to publications  directed to
commercial users, and will instruct its salesmen  to direct
consumer  purchasers to units suitable  for home applications.

In conclusion, reconsideration and reversal  of the ad-
verse determination
I-, would be consistent with past decisions  of the
General Counsel’s  office with respect to similar  products.

u- -- .

/
C- It has also supplemented  its re-
quest with the statements  of its dealers  and distributors  that
such units are not sold more than occasionally  to consumer
users. Based upon Yazoo’s offer to limit its request and the
additional assurances contained  herein,  we request that your
letter of August 16 be revised and reissued as soon as possible.

.- -
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Collier,  Shannon,  Rill &  S c o t t

reevaluation  of this request  will not be necessary and that this
matter can be resdlved.quicw,n fairness to Yazoo.

/’ ‘., ,F
\. -.

.

JFR: jab



ATTACHMENT  Am

The documents comprising this attachment are being assembled

and will be supplied  in the near future.
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AU6 16  1982

James F. Rill, Esquire
Collier, Shannon, -Rill 6 Scott
Attorney.+at-Law
1055 Thomas Jefferson Street, N. W.
Washington, D. C. 20007

Dear Mr. Rill:

This letter responds to your letters of June 25, L982,
and July 19, 1982,. in which you request a determination of
whether the models S-26, S-24, SP-24, S-22, SP-22, and SP-20R
Lawn mowers manufactured by Yazoo Manufacturing Company, Inc. . '
("Yazoo") are consumer products and th<s subject to the Safety
Standard for Walk-Behind Power Lawn Mowers, 16 CTR Part 1205.
The data you have submitted indicate that these mowers are
consumer products.

As you know, the term "consumer product" is defined in
15 U.S.C. § 2052(a)(l), and the term does not include "any
article which is not customarily produced or distributed for
sale to, or use or consumption by, or enjoyment of, a consumer."
The legislative history of this section indicates that products
that are not used more than occasionally by consumers are not
consumer products. H.R. Rep. No. 1153,-92h Cong., 2d. Sess. 27
(1972).

In general, we have; established no specific criteria to
determine whether consumers use a product more than occasionally.
Instead, we review all available information relevant to a
particular determination.

In the case of thesle Yazoo mowers, you have submitted
information and made argume
and anticipated use and dis
are such that these mowers

nt

::

s which Sugiest that th
ibution F atterns of tho
not fa11 within the de

e curren
se mower
finition

t
s-
Of

the term "consumer product". The information you have provided
and the arguments you have-made are as follows:
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Rill, Esq.

The rugged construction and large wheels of these
mowers make them more suitable for rugged or sandy terrain
or for mowing tall grass than a typical consumer mower would
be.

2. The mowers utilize a more durable and expensive
motor than is usual for consumer mowers.

3. The weight of these mowers exceeds the range normally
associated with typicaIL consumer mowers.

4'. Yazoo manufactures approximately-mowers a year
and -of these mowers are sold to commercial users.
Further, you indicate that at least-percent of these mowers
are sold directly to the dealers, frequently in response to an
order for a specific customer.

5. Yazoo has indicated that their promotional strategy
will be directed exclusively toward the commercial user.

6. Although there may be somekverlap for the smaller
models, in general the prices of these mowers exceed those
for, 'ttypical" consumer mowers.

It is our view that if Yazoo is able to control its channels
of distribution in such a way as to assure that the mowers in
question are not sold to or used by consumers more than occasicn-
ally, the mowers would not be consumer products. In our view,
consumer sales or use in the range of-percent of a product
line generally would qualify a mower as a consumer product
because that indicates to us that the mower is sold more than
occasionally to consumers. We would conclude that this is the
case for these Yazoo mowers, especially -when we consider the
estimate that up to-of these mowers could be sold to consumers
In addition, if a product is customarily available for sale to
or use by consumers, it would be a consumer product.

We do not view the degree of risk associated with a product,
or the cost of complying with the standard, as relevant 50 a
determination of whether a mower is a "consumer product. Such
factors, if sufficiently quantified and supported, could possibly
be relevant to a request that a particular mower model be exempted
from the standard.

While the views e.xpressed in this letter are based upon the
most current interpretation of the Law by this office, they-
could subsequently be changed or superseded by the Commission.
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Please do not hesitate to contact me if you have further
questions regarding these matters.

Sincerely,

cr=? h-W eL,3
Martin Howard Katz
General Counsel



Collier, <Shannon,  Rill & SCOII
Allomeys- a&Law

1055 Thomas Jefferson Street, N. W.
Washington, D. C. 20007

Telephonc(202)  342-8400
Wtiter's  Direct  Did Number

(1202) 342-8445

July 1%

Martin  Katz, Esq. ‘*
General Counsel
Consumer Product  S a f e t y  Commission
5401 Westbard  Avenue
Bethesda, Maryland  20207

Dear Mr.  Katz: ,

The following information  is intended to supplement
Yazoo’s  letter of June 25, 1982 requesting an advisory opinion
from the Consumer Product Safety Commission  concerning  the
commercial status of Yazoo’s high-wheel lawnmowers.  On
July 16, 1982, Mr. Greg Roldgers  of the CPSC staff raised several
questions about the physi.cal  characteristics,  production  fig-
ures and promotional patterns for Yazoo’s 20” cut mowers.
Before responding to the specific questions’ raised, we should
clarify the status of two distinct  products referred to in
Yazoo’s request: (1) the 20”-cut high-%heel  lawnmower with a,

“V engine (S-20) ; and (2) the 20” !
cumhigh-wheel  with a- engine (S-20R  and SP-2OR).

The S-20 mower, whic:h  has been discontinued  by Yazoo,  was
sold at retail for apE:imately‘ghwer’ghed  approxi-
mately 100 lbs. It w a s  the only mower i?Yazoo’s  high-wheel
line that carried the less expensive non-commercial  Briggs and
Stratton engine. Yazoo has never promoted the S-20 model to
non-commercial  users. Yazoo is aware, however,  that some
consumers purchased the mower for non-commercial  applications,
and that the rate of such consumer  purchases has been somewhat
higher than for Yazoo’s larger, heavier high-wheel  products.
Yazoo’s president, M r .  Kerr, has estimated that as many as-
of the S-20 mowers were purchased for consumer  use. This higher
level of unintended consumer  use was one of the factors  that led
Yazoo.  to discontinue  the S-20 model in favor of a heavier model\
with a more sturdy-commercial  engine,  the SP-20R. /I
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i-1. Yazoo currently anticipates  that it .
will produce no more than-of these mowers in 1982-83.
This number  was included in the i-annual production , ) .
estimate in Yazoo’s June 25 letter. The SP-2OR  weighs  125 lbs.
(approximately  -more than the S-20) and will retail for a#_ ‘*‘,” ’
approximately -(approximately  m higher than the S-20).  ti _
Mr. Kerr believes  that the added weight and cost of the SP-20R  i
will make it less attractive  and less practical for the non- -,** -
commercial user and will, therefore, eliminate  a substantial -.
portion  of the unintended consumer  use that attended the S-20.

-

,

In response to the staff’s question regardsing  the per-
centage of government  contract sales handled  by independent
Yazoo distributors, we are informed that Yazoo’s largest in-
dependent  distributor,I,, handles Yazoo’s
G S A  contract which  accoun& for approximately- of Yazoo’s
total sales. These sales clearly  represent a known commercial
use. *‘,

Finally,  in connection with the question CPSC staff raised
regarding  the distinction  between the terms “commercial” and
“agricultural , ” Mr. Kerr has conf’irmed  that agricultural  uses
do not include  consumer  applications  by farmers. The term
“agricultural use” refers to one type of commercial appli-
cation. -

i‘ Please let us know if we can be of further  assistance.

Sincerely,

JUDITH  L. OLDHAM

JLO: jab
cc: Greg Rodgers
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RESTRICTED
Gregory 8. Rodgers, ECCP /K
Commercial Exemptions to the Mower Standard for the
Y azoo Manufacturing Company.

.;
! Yazoo requested the exemption of seven mower models in thtir letter of

June 2% five existing mod&, and two new models which have not yet been marketed.

Since that request was made Yazoo has decided not to market one of the new models,
the S-20 R, and is consequently no longer requesting an exemption for that mower
from the mower standard. Yazoo% attorney told us of this change when we contacted
her for darification of the original request of June 25. The existing modeis have
a cutting-width that ranges from 22 to 26 inches, and engines that range from 5
to 8 horsepower.  The new modei will be a 20 inch,-  mower.

Based upon the information provided in the(&emotio&quesJ,  and the follow-
up darification we received from ‘Yazoo’s  attorney, it is our opinion that the six
remaining models are not, or will  not be, normally used by consumers and therefore.-_. .- .- ____ __ .._ __ _- - __- .e..- - --.-  .-----.. ----.- e.....
should &-Asfrom the mower standard..---es.

Yazoo manufactures walk-behind lawn mowers for commercial use. All of
its mowers are high-wheeled, for use on rugged terrain, and are of heavy duty construction.

The manufacturer has estimated that-percent of the five existing
mowers listed in the petition aresold to commerical  users. This estimate is based
on conversations and correspondence with distributors and dealers. Since Yazoo

distributes aboumpercent  of its mowers directly to dealers, through its own distributors,
it is in good position to know who the ultimate purchasers are. We have no reason to doubt
Yazoo~s  estimates.

Yazoo’s new commercial  model, the SP- 2OR, has not yet been marketed, but
Yatoo believes  that consumer use will be minimal. This model is generally
a replacement for the model S-20,, which Yazoo recently discontinued. It was discontinued
in part because of consumer purchases, which were estimated to have .

been as high as-percent of sales. Consumer purchases were attributed to its lightness

and its generally inexpensive and non-commercial Briggs and Stratton engiire.
The SP-ZOR, in contrast, will have a new- horsepower commercial engine, and
will consequently be heavier and more expensive than the MO.The  manufacturer believes that

the added weight and cost of the !jP-2OR  will eliminate a substantial portion of

the unintended sales to consumers. 9

,. .. .



Yazoo has indicated that its promotional strategy has been and will continue
to be directed exclusively toward commericai  users. Yatoo does not advertise
nationally, but instead
This policy effectively permits Yarzoo  to control most, if not all, of the advertising
for its mowers. Yazoo’s attorney indicated that advertising is currently listed

only in trade publications; examples of publications include Outdoor Power

Equipment,  ad the trade journab of the New York State Turf Grass  Association

and the New England Cemetery Association. Yazoo’s president has indicated-

that all of the company’s distributors and dealers will be regularly reminded that .
the Yazoo mowers do not comply with the mower standard and that they are intended
for commercial use only.



TELEPHONE LOG

Date: July 16 and 20, 1982
Caller: Gregory 0. Rodgers

Phone Contact: Judith L. Oldham, Attorney for the law firm of Collier,.Shannon,
Riil,  and Scott.

Subject: For Clarification of the Yazoo Manufacturing Company’s request for
an exemption to the mower standard.

I initially called Ms. Oldham’s law firm on July 13. She returned my call cm
July 16, and responded td my questions  in a letter to Martin Katz, of the Office
of General Counsel, on July 19. The major points of our conversation, which were
not described in the Juiy 19 letter, were as follows.

- All the Yazoo walk-behind power mowers are high-wheeled.
- There are only - i n d e p e n d e n t  Y a z o o  d i s t r i b u t o r s .
- Yazoo dcalers’advertise  only in trade journals. .

IMS. OLdham’s  July 19 letter also required some clarification which she provided
in our conversation OP July 20. The major points were as follows:

- Contrary to a s@tement in the July 19 letter, the SP-2OR modei
will contain a‘-Lengine rather than a \I2..
w engine.,--a--- .__ . -.

- Yazoo hasdecided  not to produce the S-20R model and consequently_..___ _-. - d - e - -
is no4 requesting an exemption Jar that model.- --.v __ ..-a.  -

- Contrary to implications of June 25 letter written by Yazoo’s  attorneys,

Yazoo has never manufactured a mower for consumer use. Rather,- - -  v-
their model S-20 (with a engine),

which was intendetd for commercial use, was, nevertheless, purchased
by a large number of consumers. Consumer purchases were estimated

to be as-high asmercent.  The July 19 letter indicates that the
S-20 model was discontinued by Yazoo, in part in response to the
unintended consumer use. The SP-2OR model, with a iv
-engine is not expected to be purchased by consumers, as the

S-20 mowers were, because of the greater weight and price of the

SP-2OR.
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Collier, Shannon, RiU & Scorr
AIomqe-al-Law

1053 Thomas Jeilerson Stree!, S. KY
KashlnQlon, D. C. 20007

(202)  342-8432

Nar tin K a t z ,  E s q u i r e
General  Counsel . .
Consumer ?roduct  S a f e t y  Cmmission
5401 Yes tbard Avenue
B e t h e s d a ,  XD 2 0 2 0 7.

‘Dear Yr. Katz:

T h i s  l e t t e r  i s  a  reauest o n  b e h a l f  o f
Company,  I n c . (“Yatoo”‘) ?or an
C.P.X. 3 1 0 0 0 7 ,  o f  t h e  Consumez
to  the  Commiss ion’s  Safe ty  S tandard  for  ‘Jalb3ehiad ?ower Lawn
Yowers,  14 CAL Part 1205 (“Standard”). Scecifically,  Yatoo
r e q u e s t s  a  d e t e r m i n a t i o n  c h a t  c e r t a i n  o f  its’hiqh-wheel 3owei s
a re “commercial” ra ther  than  ‘,‘consuner” products  and  a re  chere-
f o r e  not cover8
2 5 0 1 ,  ec 5ea.

d  b y  t h e  Consumir  Produc_t Sar’ecy  Act, .I5 U . S . C .  5
and of such Standard.

Yazoo Manufacturing  Company, located in Jaclcscn, Xississip
p i , aanufactures  h e a v y - d u e y  turf care equil;menc  for s p e c i a l i z e d
i n d u s t r i a l  a n d  agriculeural a&ications. Xosc o f  Yatoo’s i i n e
c o n s i s t s  o f riding mowers or lame commeic ial p,qc  i 3me::  t not
subjec t to the Standarc. ‘;he~ode!s f o r  :h~isS ‘&co seeks
an ixetxz--.-ation are S-24, S - 2 4 ,  9-24, S-22 .  St-22 a z:e:d model.

As d e s c r i b e d  3oie fully in :Sc saesllicr:icn
sneecs aopezaea  n e r e c o  a s  Actachnenc  A, t h e s e  zolels.kclude  bcch
hand-?cs*h  a n d  se?&~to;~elkd  walk-behind  =;ode& kt,4 5 tc 3 5-Z.
engines and c u t t i n g  w i d t h s  o f  22-25 ixhes. The XV 5-2C2 a n d  S?-
2 0 2  m o d e l s  w i l l  h a v e  a  20” cutting  w i d t h  atA ati
eng i ne-. The a n n u a l  p r o d u c t i o n  vo1uc.e for Kazoo’  s high-wheel
mowets i s estimated i: 0 be around - xl ts. ?a200 alsc
manufactures a lighce:: uei@ nowet  xith a 23" 5i3dt  ZCdLU.?.

stazdatd  e n g i n e  acre suitable t’oi conscmer 22. The p ieSS?lt
tequest  does cot ?ertaiz t o  chess saallar zo$dets.
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riot c o n s u m e r poducts w i t h i n  the terx oc cbjeczives  cr’ CSe
Ccnsumer ?zoduct  Safety Act or the  S tandard . 3 conssr-de  kes Co
be consumer xcdxts  covered 5y s h e  Act wcl~ld kpose 3 sutiscancial
c o m p l i a n c e  $urdez  on Y~ZOO wi thout  tedzciag  any  ac tua l iirk o f
injury to consumers.

1a . The Phys icai Char ac t e t i s t i c s o f  t h e  Eigh--ribeel  Xowers .AC
ssue 9istinsuish Them :rom koaucts ScLc F o r  Consui3ey  i:se.

T h e  cost aad #ysical c h a r a c t e r i s t i c s  o f  tSe h i g h - w h e e l
mowers for which Yazoo ‘seeks an interyetation,  when coapai%d
w i t h  the typ ica l  consumer  mower ,  m&co it unlikely  that a reason-
able consumer would purchase such mowers for- non-commerciaL  use.
The commercial mowers do not have the aesthetic qualities and easy
adjus tab i l i ty  or ’  sowers  designed for hose use . Rather , they are
designed f o r  rugg ed and continuous us e by axgerienced OF)eiS.tOtS.

The engines of tSe h igh-wheel  sowez are also designed for
em and continuous indus t r ia l  appiications. TSe
i n d u s t r i a l  e n g i n e . u s e d - o n  so3e h i g h - w h e e l  models  3as a n

e s t i m a t e d  l i f e  o f  o v e r - h o u r s ,  a s  co%nared w i t h  a n  e s t i m a t e d
l i f e  of- f o r  t h e  s t a n d a r d  aluminum ariggs a n d  Sttatton
e n g i n e s  tyoica Ilv used on consumer nroducts. &&Ctionali;r,  t h e

Brig,qs a n d  Stta!tton I / C  (i~dustriaI/co~ercIaI)  er,giae h a v e
similar  heavy-duty features not necessary for consumer-use. TSe
c o s t  o f  t h e s e  iadusctial engines is a s  nuch a s  ::;ice  chat of 3
compazab!g-powered  consumer engine.

The heavy-duty engines and other industtiai r’satuies used i;l
Yatoo’s commercial equipment make tSese m o w e r s  substantially
heavier than mowers sold for ‘home *use. For example, Yazoo’s 22”-
25” high-wheeiers  r a n g e  f r o m  L&O to 200 ibs.,  as compared W~CS  In
ave rage  weight or’ LOO :!bs. for the cypicai  22”  consumer  newer.

T h e  l a r g e r  engice a n d  c o m m e r c i a l  r’aacxes  of the zowezs at
issue ‘nave a simificant imact o n l:heir c o s t . TSe 30wers

5:
i

!



faraqtial  ex is t s  between  t h e  i d e n t i f i e d  m o w e r s  a n d  typical  :on-wr w.
sumer  mowers of comparable bl ade and
differences have been 3 f a c t o r in prior
t h a t  c e r t a i n  p r o d u c t s  ax not with in

eqi.te  s i z e . sues --:radb Lb-
Commis s ion de terminakions
the defini t ion  of  3 “ c o n -

sumer” product. S e e  Sachcold 3ros.. I n c . ,
so. 278 (August 14’;lrsy,
NO.  287 (Decemblet 1 ,  1581) .

C?SC
C?SC

Advisory Opinion
Advisory Opinion

2. Yazoo’s High-rN’heal  Zllowers  Are Sold ?rimarily  To Commercial
users Throuzh A One-Step  U~StilOutlon  3yStcm

As indica ted  in  thfe  stateaent  o f  J a m e s  A .  K e r r  ( a p p e n d e d
h e r e t o  as A t t a c h m e n t  3), the President of Yazoo Manufacturing,
the high-wheel models for which.Yazoo  seeks an i n t e r p r e t a t i o n  aYe

t h e s e  contracts  are used include military i n s t a i l a t i o n s , parks
a n d  b a t t l e g r o u n d s ,  federal prisons,  national  forest propetty,
highway departments, cemeter ies  and  hospi ta l s .

Al  t h o u g h  n o  manufacturer  can say vith cer ta in ty  _thac  e v e r y
p r o d u c t  w i l l  b e  p u t  t o  i t s  imended u s - e ,  Yatoo’s  inrormation,
based on c o n v e r s a t i o n s  and correspondence w i t h  t h e  d i s t r i b u t o r s
and dealers who handle \!azoo m o w e r s , ind.icates  t h a t  i t s  20-25”

the Consumer
Y a z o o  wiil be in a

. position  co instruct and remind i t s  d e a l e r s :Sac high-wheel Idnix
are intended for commercial  use only.

T o  r e i n f o r c e  t h e  s a l e s  .  olicies 0: Yazgo’s  disttibutors
Yazoo’s  p romot ional  s t ra tegy Pof the high-Wheel  mowers 3i issue
has been and wiil eoncinue  to be directed exc!usively  toward  the
commercial user. Yazoo d o e s  n o t  a d v e r t i s e  n a t i o n a l l y .  1: ices
have 4

. . - .

--



In its advisory opinions to Bachtold  and Toro Company, the
Commission indicated that a manufacturer’s promotion and market-
i n g  p a t t e r n s  a r e  a  s i g n i f i c a n t f a c t o r  i n  a s s e s s i n g  w h e t h e r  a
product is a commercial or consumer item. The United States Court

d i s t r i b u t
F.2d 1323
Applying
reques t ,
a r e not c

eci i n t h a t  &an,ner
I 13 28 (D.C. C: i t .
the reasoning Of

>I
th

ASC Industr ies. v: C?SC,
c e r t . aeniec, &AL ;;.a. so4 (i9
er?rior  aecisions  t o  t h e  ?re

the Commissi6n  should conclude that the mowers at i
onsumer products within the meaning of the Act.

593
79) l

s e a :
ssue

3. Compliance  W i t h  t h e  Blade-3rake 2eauirement OE t h e  C ? S C9Stanaara  hould Imoose  a n  bnreasonaote  buiaen o n Yazoo.

According to prior Commission decisions, the degree of risk
and the c o s t  of  compl iance  a re  addi t iona l  fac tors  reievant co 3
determination of whether 3 product is a consumer  or  commercia l
item. In connection with the exclusion of teel-ty-,e  nowers f r o m
the lawnmower standard, for example, the Commission observed that
s i n c e  r e e l  m o w e r s  r e p r e s e n t e d  l e s s  t h a n  1: of tSe w a l k - b e h i n d
aower market, t h e  l o w  r i s k  o f  i n j u r y  f r o m  SUCS nowers  d i d  n o t
j u s t i f y  c o v e r a g e  w i t h i n  t h e  S t a n d a r d .  4L Fed.Reg.  “1997. Sini-
larly, t h e  h i g h - w h e e l  inowers of the ty?e h e r e  ac issueYtc,omprise
o n l y  1X of the  to ta l  xalk-behind  ?ower m o w e r  nar;((s:.,I Xore-
over, because these now ers are customarily ooeractd  by knowledge-
a b l e  a n d  e x p e r i e n c e d  ,commercial  u s e r s , ttie r i s k  or’ i n j u r y  i s
sigificancly  reduced . T h i s  f a c t i s  cieaonstrsstd b y  t h e  e:(-
t remely  low ra te  of  in jury  assoc ia ted  wi th  the  use  of  Yazoo’s
high-wheel sowers. S incs i94sI o n l y  f o u r  a c c i d e n t s  h a v e  beer:
regorcad c h a t  S a v e  r e s u l t e d  f r o m  the use of a Kazoo high-wheel
mower. i h r e e  OF t h e s e  f o u r  i n j u r i e s  r e s u l t e d  from :hrown o b -
j e c t s  - - a type of injury not addressed by the Standard.
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!-I h e r e t h e  risk it’ injcry associated  :GitS 3 ?iOduct  Is low,
the Commission and the courts have recognized chat be cyst of
comnl ianc e m a y  dettrzine  the proPer scope of a standard’s  cover-
age: See 44 f;d .Ze

%
. 9998; ASC Industrik  hC. ‘I. USC, 593 3.2d

1323 (Dre.Cir. 197 ) & q u a  S l i a e  ‘8 give v. GSC, XY F.% 831
Geh C i r .  1973). , l:he C o m m i s s i o n ’ s  aecrslon  to e x c l u d e
Grtain l a r g e  bowersfrom t h e  Valk-behind  Xower Standard’s
coverage w a s  b a s e d ,  i n  p a r t , o n  the f a c t  that: c o m m e r c i a l  or
soecialcy sowers  are typically manufactured by smaller firms that
wbuld be subjected to an unreasonable economic burden if forced
t o  r e d e s i g n  t h e i r  products to comply with consumer safety  r’ea-
cures. 44 Fed .Reg. 9998. As the Commission observed with rssnect
co such companies, I’[ t ]he economic burden  for these manufacturers
could b e  g r e a t e r  t h a n  that for the manufacturers  o f  t h e  s m a l l e r
mowers usually used by consumers since they  must qread the cost
of compliance over -fewer xaduction  units .” fd.  The Commission’s
reason’ina  i s  ecually  an&cable C O  t h e  higcwheel  sowers  sanu-

To summarize,  the
3 s  a nanufacturer  of sgecialited

industrial  a n d  a g r i c u l t u r a l  eauipmene, a s  well 3 s  &Se sizi-
l a r i t i e s  i n  p h y s i c a l  characte,.r?stics and xomotional  a p p r o a c h
b e t w e e n  Yazoo h i g h - w h e e l  alowers and otSer iowers recently cat;+
gorited as commerc ia l ,  suppor t  an inter?recacion  from t h e  C o m -
mission chat Yazoo’s high-wheel nowers  are not consumer Eroducts
within the meaning of the Consumer ?roducc Safety Act, 1~ U.S.C.
S 2501 et sec. and the Safety  Standard for !dalk-3ehind ?ower Lawn
Xoweis,75.F.R.  ?art 1205.
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SELF-?ROPELLlNG  UNIT:

BUDE AND HU8 ASSEMBLY:

FRAME:

WHEELS:

CUmNG  HEIGHT:

Sceciai  twm 01CancWwt  reswant V4ms
from eqme to hub assemEry.  .Machnea
steed  sheaves ccmouter matczea to cents.

3ert-anC-sRarn  cnve. S&e! sotine  fncG t,en-anCct;m  cnven
UmefS  mn cn kno&y zneumanc  rear tires.

Scttne  Snvers  fumr  s

SeWeanq. Reuucas  c!cggng  in wer  grass
cn 4mcCy  3eumanc rear  ms. Sgtf-

01 muc!.  &Rror (ever on hanole.
cieanmq. %uces c:cqpq ir! wet ~:s

. of mc. Lever fmrol  cn Eancle.

Scec:a~ steel hounng  Mh 1 r( snaft  runntnq  m
sealed  WI 5eannCs  roe anC  zmon  Lower
eeanng 3rotec:eu oy snredng  brace
auaotof.  20” x X/.”  3mmca  !emcerec  aloy
steel offset 3aCe. Hicpift Cesiqn ‘or
strong ‘4ac;;um.

SHIPMENT:
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= G 3cgs & Strattcn rndustnar/
5mmert:al  engine.  Z,~ll :loat  car~ufetor.
~:asr fen qrmcef  Seeves. %a eiement au
c:eacer S:aMe  ’ exnaust valves  ant wve
SYS. 3all  zeanngs  gn 2acz ena  sf !ne
cramsnafr. Gne year ‘inrteC  warramy 3y
?q:ne rranuiac:3er

8 HP Snggs 3 Strartcn i~d~stm/
Cmmerca  eng:ne.  tul ftcat  cu”,tre!cr
CdSt ifon cpncer szeves.  Sual e!eme5t  21r
c:eaiier  Slslite a 3xEam mves wc l/alve
sats. &Ii Eear:ns  en sac:!  scc of tr;e
cranks,l;aft.  OCe year 9mltec  warranty  sy
anqhe  manufacturer.

= ceczar twt n c+afld-heat49swant  matc%C
cets frcm eqne to hub assemciy..
c
"33 steel sneaves csmoutef  maCed./ a.

Scec::al ctCanc!4eaf-wiStant  .qatc.“ec
Welts  from engne  10 Rub assemOly
IWac3wd  steel  smaves ccmpu;er  matc:ecl
to tats.

%r-anc-cmn  Cnven.  Scke anvers  runrung
3n xncccy  sReumatlc  tires on rear wheels.
Ze!fx:eantng. %Cuces  c:oggmg  m wet grass
3 muc. ‘Aver  control  on nancfe.

&MfW-cilaln  coven  wrth  ratciiet F/cc  sclr~e
Cnvers  running  on knoccy meumatic  rear
tms Se!f-c:eamq  3ecuces  Cogging  in wet
grass of mud. Uver ccnrrcl  on nanc!e.
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Xy name is Ja;;les  A. Kerr. I have b e e n  the ?resident  of ?azoo
Xanufacturing  Co., Inc. sixe D e c e m b e r ,  i38l.  ?rlor :3 tSac
tine I was V i c e - P resident of Yatoo Manufacturing  Co., inc.,
for  over  tan  years . .

Among  i t s  v a r i o u s  L i n e s  o f  o u t d o o r  ?ower equi?nent, Kazoo
manufactures heavy-duty walk-behind high-wheel mowers for
agr icul tutal and indus  tr ial  uses.

4. B e c a u s e  of the s a l e s  pa t te rn  jus t  described,  and  because  1
am in  regular  and  c lose  contac t  wi th  a11 of Y a z o o ’ s  self-
o w n e d  distributorships  a s  well a s  its idependent  d i s -
t r i b u t o r s , L have  a c c e s s  -to accura-te inforzacion  r e g a r d i n g
the type of purchasers who buy Yazoo’s h igh-wheel  flowers.

5. Al though  Y a z o o  does not maintain extensive warranty card
r e c o r d s ,  m y  personal familiari ty of Y a z o o ’ s  sa les  and  d is -
t r ibu t ion  pa t te rns  o ear period enables  ae to scace
with confidence tttat of Yazoo’s ‘nigh-wheel zowets
are sold to commercial  or a g r i c u l t u r a l users .

5. O n c e  t h e  CTSC s a f e t y  s t a n d a r d  f o r  yalk-behind  la:dnnowets
3oes i n t o effect o n  Jane 30, 1432,  a11 of Y a z o o ’ s  Cs-
t r i b u t o r s  ar,d d e a l e r s  :dill b e  r e g u l a r l y  insczzcctd an<
reminded that Yazoo’s high-wheel models do ncc comply :~ith
t h e  f e d e r a l  s t a n d a r d  a n d  a r e  i n t e n d e d  l o t  cocnerzial  zse
only. Y a t o o ’ s  dealers  w i l l  b e  instrucrei c o  p a s s  t h i s
information  on  to  the i r  cus tomers .


