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Richard Denney, Esq. 
Associate Ger.e:.·al Counsel (A-132) 
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_E,i: .. p:ed Environme:1tal Pro teci:ion Agency 
___ _"ill,·~\olifieJRoom 515, ~-.Test Tower 

401 M Street, S.W. 1;,, :r: :1,-~n!:; Processed 

Washin~ton, D.C. 20460 

Dear Mr. Denney: 

This letter concerns the auestion of the abilitv of 
the Consumer Product Safe:, Cc?T.mission (CPSC) to take· action 
under the stat'Jtes it administers to :,>revent o~ r2d;.:ce the 
potential ri3k of i~j~ry presented by asbestos-cont&inin;. 
sprayed-on ceiling macerial. I~ a telephone conversatiiot) 
with David t~lnick of this office, Gail Coc~er of vour s~=~~. . -
re ..,,•ec-.... ,.,.d o·'T......o~-"\~-.~c- ""'C71C .... "'""__..:~c- +-h..:s a 1 ··,..·s~~0 1i j-. o-?r-~,,- -----"i~··.:, L-,-_ •:•.i.. !:-'_-'_'- " L. '• :~: .. a..!..•-~~.'-••.;.. >:-·.:;. t...._ ,,- •••• .._~:.:-:_ ,'"U 

assist EP.-\ in 1rLai(:_r·Ls t:~.e ct:.5c:cet::.ona:. ..~i acterm::.r1e.t1.Ji.1 t!1.1(·~21.--
• 0 ( ' ( 1) •- I • ~ " C" ' , " ' (. ~ - '. ~ ~seccion a; OL ~n2 :oxic uuosta~c~s ControL ~ct i) u.~.L.J 

2608(a)(l)). As described to us, che 9otencial =isk of i~­
jury invoh 0 es asbE::stos-ccntaining material in homes, schools 
and other buildings which was previously applied to c2ilings 
and which is det:erio:::-a.ting, exposing individuals in such 
buildings to respirable asbestos fibers. Our undarstanding 
is that use of th:~s ,:-iaterial was banned under the Clean Air 
Act as of 1971, and the material is no longer being sold or 
distributed in co;_nme-r-ce. However, the material h;;,d been used 
for approximately twenty years prior to 1971, and it is 
believed that subs tan t:ial amour:.ts of t:1e 1:1aterial m2y still 
exist on ceilings oz buildings, thus presenting a potential 
health and envir.onme-::ital hazard. 

Two statute::; potent:.ially e!npower the Consur:.1er Product Safety 
Commission to regulate any hazards that might be associated 
with products containing asbestos, the Consu:c,er Product 
Safety Act (CPSA, 15 U.S.C. 2051, et. sea.) and the Federal 
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Hazardous Substances ·Act (FHSA) 15 U.S. C. 1261. et. sec.). 

The threshold question which must be resolved in 
determining whether action may be caken unaer the CPSA 
is whether the product: in auesr.ion is a consuner nroduct. 

1In the instant case, the ma_"t2ria.l exists in cons~1ers 
homes and in schools, as well as other buildings. Under 
the definition contained in section 3(a)(l) of the CPSA, 
a consumer product is 

• 
"any article or cor'.!pon0nt pa°'-'t thereof, 
produced or distriouced (i) foc. sale to a 
consumer for use in or arou~1d a. permanent or 
temporary household or reside~ce, a school, 
in recreation, or o~~erwise or (ii) for 
the personal use, consu~ption or enjoyment 
of a. consumer in or around a permanent, or 
temporary household or residence, a school, 
in recreation or ot~1erwise;" 15 U.S. C. 205 2 (a) (1) . 

While there is no information· available t9 us regardin-g 
whether the product, when ori;inally sold or distributeci, was 
available to consum.2rs or ·was ava:.lable solelv to contr;o_.::t:.:-:c::; 
or other corru."Tlercial applicators, Congress int:;ndec: ~:-ie ens:\' s 
applica.tion to a given product co "depend less on how the 
product changes hands than on the degree ::6 which it affects 
or endangers the safety of individuals in their capacity as 
consumers." Consun:er Product S2.fetv Co.:-.mission ,, . Chance 
Mfg. Co., 441 F.Supp 228 (D.D.C., 1977). Accordingly, 
our view is that the oroduct in question would be ~ithin the 
scope of the term "ccnsur:.er product" under the CPSA. 

Sections 8, 12, and 15 of the CPSA could te Epplica.ble 
to regulation·of the potential hazard associated with asbestos 
containing sprayed-on ceiling ~aterial. Section 8 (15 
U.S. C. 205 7) authorizes the Co,~'"'.lission to propose a rule 
declaring a product a banned hazardous product if it finds 
that such product "is being, or will be" distributed in 
commerce and present~; an unreasonable risk of injury, and 
that no feasible consuner product safety standard would 
adequately protect the public. Before promulgating a banning 
rule under section 8_, the Commission must make findings ,,1ith 
respect to the degree and nature of the risk of injury, the 
approximate number o:: products or classes of products involved, 
the need of the public for such products, the probable economic 
effect of the rule, and any alternative means of achieving the 
purposes of the rule. The effect of such a rule when promulgated 
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is to prevent the manufacture for sale, offering for sale or 
distribution cf a hazardous nroduct. Section 8 rules say b~ 
written to have retrospcctiv~ effect as to products in the. 
chain of distribution, but generally cannot reach products 
which have, as of the effective date of the rule, been sold 
or distributed to consu:-::ers. 

Section 12 (15 U.S.C. 2061) authorizes the Co::i.mission 
to file in a United States district court an action a£ainst 
an "imminently hazardous consumer product" for seizur'e. of 
such product or against the manufacturer, distributor, or 
retailer of such product to compel such perso~ to give 
notice of the hazard ana/or to recall, reoair or reola~e 
the product or refund the purchase price.· In order· to 
maintain·a section 12 cj_vil action, the Co1~-aission :r:c;st, i.n 
the case-of a seizure action, identify a distinct prcduc: 
in cor:unerce a8ainst w::i.ich to proceed or, in the alternati·ve, 
identify the manufacturers, distributors or retailers u?on 
whom it will seek to have the court impose not:ifi.catio.1·, re­
pair, replacemenc_, recall or refund responsibilities. 

The nature of the oroduct in auestion, snecificallv the 
fact that it is no longer being sold or distributed to. 
Cons .,,.,.,"'.,.."'a,...,.:.;- ..:- -~"' ... c--.,,s -1··--d·· ..:,.- .. _,, .. 1 - _.,~•- • 

"'"'"'-·;:, L,l.. _ _,:.~·· .av,>-. u,.:,.__ 'Cl.-:-.LCO.'_V .L,l:0.:--CI..L~--=G O.!._aC'~)_!.-:-~o 

to consumers' cei.L1.r::2:s cre2.tes serious nractical -;)rob ~.er::s ir: c1:rn >.-i:: 
the remedial proyisions of section 12. - It is unlikely the 
Commission could identifv a distinct product i:,. cm:'..:---::erce 
against which to"proceed.in a seizure-action. Beca~se the 
product, after application to a ceiling, is in a different form 
than when sold or distributed, recall of the orodt:!.ct does not 
appear feasible. An order requiring manufacturers, dist~ib~t:o:-s, 
or retailers to notify the public, repair, or replace the 
product and/ or refunc. the purchase price would appear tc be 
potentially effectivE: in removing the product from cons;_:me:rs' 
homes or from other buildings only to the extent that i~ would be 
possible to identify a r;1an"...lfacturer, distributor, or retailer 
on whom such legal obligations could be imposed by the 
court. If this arid other practic2.l problems invoi ved in 
such litigation c'tluld be overcome, an order under section J.2 
requiring the defendants to repair or replace asbestos 
ceilings so as t:o prevent further exposure to asbestos 
fibers could, theoretically at least, address the risk of 
injury. However, the nacure of litigation, as you know, is 
such that a remedy that would effectively and efficiently 
address the problem posed throughout the country by che 
product in question would likely be obtained only after the 
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expenditure of considerable time and resources. 

Section 15 (15 U.S.C. 2064) authorizes the Commission 
to determine, aftQr an opportunity for a formal evidenti2.ry 
hearing under 5 U.S.C. 554, ·that a product distributed in 
com.merce presents a substantial product ha2ard. The avail­
able remedies to audrcss substantial product hazards are 
comparable to those availaoie to address i;·~min2nt hc'.122.rds in 
section 12. For essentially the same reasons stated above 
in connection with section 12, obtaining an effective solution 
through adjudicative ~roceedings under section 15 would require 
overcoming serious practical problems involved in che case-by­
case approach. 

Under the Feder2l Hazardous Substances Act (FHSA) the 
Corrunission rnay, by regulation, classify a -r,roduct a b2.~r-aed 
hazardous substance if che product is intendQd, or packaged 
in a form suitable, for use in the household, and the hazard 
.is such that cautionary labeling under the act would not 
adequatelv -orotecc the nub lie hc2ltl1 a:1d safetv. A re>cu-

: .I .t. • • ~ " -: .., • ._

lat ion ~lass ify::..1:g a st.cos tance a oannEa ~2.zardo1;2s S'f?S ~':'nc2 
automatically triggers repurchase througn ;:he distrit~ticn 
c h ain ) . . . ~L 1 . . ne12r t e 11::in., t 1e or:m1:..ss 1.on• c1- u s c 1 ~ - L) u· • h FV ~, 1 c • • 
lacks ju-.:isdiction to address risks of injury from su.o­
stances not intended for use in households. There~ore, to 
the ~xt~nt tr..e asoest:os-containing prod;_1ct.in question :i.s 
used in buildings other than homes, action under the FHSA 
would not prevent or reduce to a sufficient extent che risk 
of injury.· If the substance is subject to the Coffimission's 
jurisdiction under the FHSA, a determination as to whether 
action under the Act ,rnuld prevent or reduce to a sufficient 
extent the risk of injury presented by the product requires 
an examination of 1.•,hE:ther banning and repurchase und.2'!'." the 
FHSA is an appropriate and effective remedy. The same prac­
tical problems involved in applying the recall and refund 
remedies under the CPSA, as discussed abov2, would be nresent 
under the FHSA. First, once the product is applied to·a 
ceiling it loses.its distinct identity and no longer can be 
readily removed and returned to the place of purchase for a 
refund. Second, once the product is applied to a ceiling, 
it is no longer packaged and identification of the manu­
facturer, distributor, or dealer on whom repurchase and 
refund obligations would be imposed would b~ difficult. 
Third, removal of the product and transportation to the 
place of purchase, if possible, could create additional 
risks of injury from accidental exposure of the public to 
asbestos fibers. 
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Please note that this letter is based solelv on the 
preliminary inforrnati6n made available to us orally antl 
represents the views of the General Counsel, which could be 
changed or superseded by the Commission. 

If we may be of further assistance to EPA in this 
matter, please let us know. 

Sincerely, 

• I 

) : .. :·,?/ ::!/.:·_ 
•• - , I - _,. 

Margaret A. Freesto~ 
Acting General Co~nsel 


