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ITEM 

Requested Withdrawal o f  DeLong Advisory Opinion on S i  cyc le  Pre- 
emption 

( B r i e f i n g  ma te r ia l  t r ansmi t ted  by the  O f f i c e  o f  the 
Secretary on December 28, 1978. ) 

DECISION 

I n  September 1978 the  Commission approved an Adv4sory Opinion t o  
Mr. A. Fred DeLong on poss-ible preemption o f  s t a t e  requirements f o r  
b i c y c l e  l i g h t i n g .  To c l a r i f y  and supplement the  e x i s t i n g  Advisory 
Opinion, t he  Corr~mission approved the  at tached rev i sed  Opinion, No. 
270-A, dated January 16, 1979. 

VOTE 

Concurring: Chairman King (1 -1 0-79) AL-4 ,if /d 1 2 
Commissioner Frank1 i n  (1 -16-79) @A'--$- &A 

> 

Commissioner Pi  t t l e  (1-8-79) (1.9 & la 
Commissioner Sl  oan (1 -8-79) 

Commi s s i  oner Zagori a (1  -8-79) i-.* 
Submitted by the  O f f i c e  o f  t he  Secretary 
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J a n u a r y  16, 1979 . . C- ,:, 1. :$ 
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M r .  A .  F r e d  DeLong 
T e c h n i c a l  E d i t o r  
B i c y c l i n g  Magazine 
Huntingdon a t  Terwood Rd. 
I latboro,  Pennsy lvan ia  19040 

Dear M r .  DeLong : 

I n  a  J u l y  4 ,  1978 l e t t e r  you r a i s e d  a q u e s t i o n  abou t  
b i c y c l e  preempt ion .  You asked  whether  t 'he Commission's 
b i c y c l e  r e g u l a t i o n  would preempt a  s t a t e  r equ i rement  f o r  
l i g h t i n g  on b i c y c l e s  r i d d e n  a t  n i g h t .  

The Commission responded t o  your q u e s t i o n  i n  a September 
1 2 ,  1978 a d v i s o r y  o p i n i o n .  The o p i n i o n  e x p r e s s e d  t h e  Com- 
m i s s i o n ' s  b e l i e f  t h a t  t h e  l i g h t i n g  requ i rement  you d e s c r i b e d  
would p r o t e c t  b i c y c l i s t s  a g a i n s t  a t  l e a s t  two r i s k s  o f  
i n j u r y  ( ( 1 )  i n a d e q u a t e  n i g h t t i m e  v i s i b i l i t y  o f  b i c y c l e s  t o  
m o t o r i s t s  and ( 2 )  o b s t a c l e s  i n  t h e  r o a d  t h a t  may n o t  be  
v i s i b l e  t o  b i c y c l i s t s  a t  n i g h t ) .  The a d v i s o r y  o p i n i o n  
concluded t h a t  such a r e q u i r e m e n t  would n o t  be  preempted 
s i n c e  t h e  Commission's r e g u l a t i o n  d i d  n o t  a d d r e s s  the second 

. r i s k  of  injury. 

In an October  1 9 ,  1978 l e t t e r ,  t h e  Bicyc le  Manufacturers  
A s s o c i a t i o n  o f  America and Schwinn B i c y c l e  Company r e q u e s t e d  
wi thdrawal  of  o u r  September 12  a d v i s o r y  o p i n i o n  t o  you.  
While w e  a r e  n o t  wi thdrawing t h a t  o p i n i o n ,  we b e l i e v e  t h a t  
f u r t h e r  d i s c u s s i o n  o f  t h e  q u e s t i o n  you r a i s e d  i s  needed.  
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1n our  September 1 2  opinion we should have emphasized 
t h a t  t he  C o m i s s i o n ' s  conc lus ion  was based on t h e  assumption 
t h a t  t he  s t a t e  o r  l o c a l  b i c y c l e  l i g h t i n g  requirement  a t  
i s s u e  would add re s s  a  d i f f e r e n t  r i s k ( s )  of i n j u r y  than t h e  
one the  Commission has  addressed .  I f  a  s t a t e  o r  l o c a l  
requirement  add re s se s  on ly  t h e  same r i s k  t h a t  t h e  Commission's 
b i c y c l e  r e g u l a t i o n  add re s se s  ( t h a t  of inadequa te  n i g h t t i n e  
v i s i b i l i t y  of b i c y c l e s  t o  m o t o r i s t s ) ,  t h e  preemption adv ice  
i n  o u r  September 12  adv i so ry  op in ion  would n o t  app ly .  I n  
a d d i t i o n ,  our  adv ice  does n o t  n e c e s s a r i l y  app ly  t o  any 
e x i s t i n g  s t a t e  o r ' l o c a l  r equ i rements  o r  t o  t h e  Uniform 
Vehic le  Code requ i rement  because  we have n o t  analyzed any of 
t hose  p r o v i s i o n s .  

Our September 1 2  op in ion  should  have i n c l u d e d  some 
a d d i t i o n a l  d i s c u s s i o n  about  t h e  preemption q u e s t i o n  t h a t  
your l e t t e r  r a i s e d .  The requirement  you d e s c r i b e d ,  f o r  
l i g h t i n g  on b i c y c l e s  r idden  a t  n i g h t ,  i s  c l e a r l y  one which 
d e f i n e s  how a  consumer must use  a  b i c y c l e .  In  c o n t r a s t ,  t h e  
Cornrr.ission's r e g u l a t i o n  s e t s  requ i rements  which a  b i c y c l e  
must meet when i n t roduced  i n t o  i n t e r s t a t e  commerce. Because 
t h e  Commission's r e g u l a t i o n  does n o t  d e f i n e  how a  consumer 
may o r  may n o t  use - a b i c y c l e ,  t h e  C o m i s s i o n  b e l i e v e s  t h a t  
t h e  Fede ra l  Eazardous Substances  Act does n o t  p r o h i b i t  
s t a t e s  o r  l o c a l i t i e s  from i s s u i n g  o r  e n f o r c i n g  a  requirement  
t h a t  l i g h t i n g  be used on b i c y c l e s  r i dden  a t  n i g h t .  

P l ea se  n o t e  t h a t  t h i s  adv i ce  concerning a "use" r e q u i r e -  
ment i s  based on an assumpt ion.  For t h e  purpose of answe.ring 
your q u e s t i o n ,  we have assumed t h a t  t h e  s t a t e  o r  l o c a l  
requirement  would n o t  have t h e  e f f e c t  of s e t t i n g  any r e q u i r e -  
ment which a  b i c y c l e  must meet a t  t h e  t ime i t  e n t e r s  i n t e r -  
s t a t e  comr~lerce. I n  a d d i t i o n ,  s i n c e  s p e c i f i c  s t a t e  b i c y c l e  
l i g h t i n g  "use" requ i rements  can v a r y ,  t h e  preemption q u e s t i o n s  
r a i s e d  by each one shou ld  be eva lua t ed  on an i n d i v i d u a l  
b a s i s .  

This  adv i so ry  op in ion  c l a r i f i e s  and supplements t h e  one 
which we i s s u e d  on September 12 ,  1978. I t  ha s  been approved 
by t h e  Commission. 

YYcerely , 

General  Counsel 


