
U.S. CONSUMER PRODUCT SAFETY COMMISSION 

WASHINGTON. D.  C. 20207 

Record o f  Commission A c t i o n  1111 1 8 t h  S t r e e t ,  N.W. 
Commission Meet ing o f  January 18, 1979 Washington, D.C. 

P res i d i ng :  Chairman King 

Present  : Commissioner F r a n k l i n  
Comniissioner P i t t l e  
Commissioner Sl oan 
Commi ss i one r  Zagor i  a 

Proposed r e g u l a t i o n  banning a lumin ized  p o l y e s t e r  f i l m  k i t e s  under 
t h e  Federa l  Hazardous Substances A c t  

( B r i e f i n g  m a t e r i a l  t r a n s m i t t e d  by t h e  O f f i c e  o f  t h e  
Sec re ta r y  on January 5, 1979). 

DECISION 

Based upon t h e  i n f o r m a t i o n  presented i n  t h e  above-referenced 
m a t e r i a l ,  t h e  Commission approved t h e  a t t ached  Federa l  R e g i s t e r  
document p ropos ing  a r e g u l a t i o n  banning a lumin ized  p o l y e s t e r  f i l m  k i t e s .  

VOTE 

Concurr ing:  Chairman King 

Commissioner P i  t t l e  P - Q d  P& 
Commi s s i  oner ~1 oan mu& 

&%t Commissioner Zago-ria 

D i ssen t i ng :   omm missioner F r a n k l i n  * -c- 4- 

Submit ted by  t h e  O f f i c e  o f  t h e  Sec re ta r y  



PROPOSED RULES' ~ 

- .. could break and fall as a result of an 
electric arc caused by the kites. 

;DATES: Comments must be received 
ion  or before March 27, 1979. The pro- 
posed effective date of the ban is 30 
days after publication of a final ban- 
ning regulation for aluminized polyes- 

! ter film kites. 
ADDRESS: Send comments to the 
Office of the Secretary, Consumer 
Product Safety Commission, Washing- 
ton. D.C. 20207. Received comments 
may be seen in, and obtained from, the 

:-office of the Secretary, 1111 18th 
Street. N.W.. 3rd Floor, Washington. 
D.C. 20207 during business hours, 
Monday through Friday. 

FOR FURTHER INFORMATION 
CONTACT: 

Elaine H. Besson. Office of Program 
Management, Consumer Product 
Safety Commission. Washington, 
D.C. 20207. (301) 492-6453. 
NOTE.-All of the documents and materi- 

als referenced in the preamble are ava~lable 
for inspection or copying in the Offlce of 
the Secretary, 1111 18th Street. N.W.. 3rd 
floor, Washington, D.C. 20207. 

SUPPLEMENTARY INFORMATION: 

16355-01-MI 
CONSUMER PRODUCT SAFETY, 

COMMISSION 
[16 f f R  Par) 15001 

ALUMlNlZED POLYESTER FILM KITES 

i Pmposbd Banning of Hazardous Alummired 
, Polyester Hlm Kites 

BA&GR& 

In October of 1975, upon the recom- 
mendation of its enforcement staff. 

; the Consumer Product Safety Com- 
j mission issued a notice of enforcement 
, under section 15 of the Consumer 

Product Safety Act ("CPSA". 15 
, U.S.C. 2064) alleging that certain alu- 
' minized polyester film kites manufac- 

tured between November 1, 1973 and 
March 31, 1974 constituted a substan- 
tial product hazard within the mean- 
ing of section 15ta) of the Consumer 
Product Safety Act. (See. Notice of 
Enforcement. October 30. 1975, In the 
Matter of Francis Alonso, Jr., an indi- 
vidual doing business as Mylar Star 
Kites, CPSC Docket No. 75-16, herein- 
after "Mylar Star Kites. ") A formal 

1 AGENCY: Consumer Product Safety 
; Commission. 

' ACTION: Proposed regulation. 

1 SUMMARY: The Commission pro- 
1 poses a regulation banning aluminized 
i polyester film kites because such kites 
8 are capable of conducting electricity 

and are susceptible to contact with 
high voltage electric power lines. This 
regulation is intended to reduce the 
risk of serious injury or death by elec- 

, tric shock created when an alumidized 
, polyester film kite contacts a power 
! line and conducts a strong electric cur- 
' 

rent through the aluminized surface 
b of the kite or its tail to a person in 
I contact with the kite or its tail; and 
1 the risk of lnjury to persons in the vi- / cinity of electric power. lines which 

hearing on the staff's allegations was 
held before the -Cornmission's adminis- 
trative law judge at which oral testiz' 
mony a n d  written evidence were re- 
ceived from Commission and outside 
experts concerning the potential haz- 
ards essociated with such kites. The 
respondent also presented evidence 
and has an opportunity ,to cross-exam- 
ine witnesses presented by the Com- 
mission. (See, Transcript of Hearing 
and exhibits attached thereto. Mylar 
Star Kites, February 24-25, 1976, here- 
inafter, "Transcript.") 

The technicalevidence presented at 
the hearing concerning the electrical 
conductivity of .aluminized polyester 
film kites showed that such material is 
an excellent conductor of eIectricity. 
When the kites manufactured by the 
respondent were tested at the Com- 
mission's engineering laboratory, they 



were found to be capable of transmit- 
ting approximately 52 to 66 milliam- 
peres of current at ordinary household 
voltage of 115 to 120 volts through a 
resistance of 1500 ohms, representing 
the resistance of the human body. 
(Transcript at 81.) Gignificantly more 
current can be conducted through alu- 
minized polyester film at higher than 
ordinary household voltage. (Tran- 
script at 84.) The evidence also showed 
that if an aluminized polyester film 
kite and/or tail were entangled across 
a live 12,000 volt line and a line which 
would act as a ground, an arc or ion- 
lzed path could be created through 
which a significantly greater amount 
of current can flow than would be ex- 
pected from the thin layer of alumi- 
num coating on the kite. Tests con- 
ducted at the Pacific Gas and Electric 
Company's San Ramon facility, re- 
vealed that as much as 100 amperes 
(100.000 Ipilliamperes) can pass 
through such an arc. (Transcript at 
95-100.) 

When an electrically conductive 
nietalized kite. tail or string comes in 
contact with a high voltage power line. ' 
bodily contact with the kite. tail. or 
string can result in serious injury, 
ranging from tissue burns to respira- 
tory paralysis. ventricular fibrillation, 
and death. Ventricular fibrillation, a 
condition In which the heart pulsates 
irregularly and stops pumping blood, 
will cause death if not defibrillated 
within three minutes. (mnscr ip t  at 
261). A lethal shock can occur as a 
result of exposure to 100 milliamperes 
-of electric current for one second. 
(Transcript at 252-253.) 

Evidence presented in the Mylar 
Star Kites proceeding also indicated 
that aluminized polyester film kites 
are susce~tible to becoming entangled 
in electric power lines in such a way as 
to conduct electricity from one power 
line to another. Incidents of such en- 
tanglement cited in the record of the 
Mylar Star Kites proceeding include 
the following: 

In early April 1975 at Herman 
Street. San h.ancisco, California, an 
aluminized polyester film kite and tail 
caused two 12.000 v ~ l t  conductors to 
break and fall on a car. The live con- 
ductors burned a hole in the right rear 
of the seat and bum marks were found 
on the tires and wheels. (Transcript at 
38.) 

On April 15. 1975, near Jackson and 
Broderick Streets, San Francisco, Cali- 
fornia, an aluminized polyester film 
kite and tail, apparaently having ser- 
vered its string, crossed three Mgh 
voltage conductors causing them to 
break and fall resulting in a power 
surge into nearby residences blowing a 
fuse box off the wall, exploding an 
electric meter and light fixture,-and 
burning out a refrigerator compressor. 
(Transcript at 45.) 

PROPOSED RULES . 
After a review of the testlrnony and 

other evidence presented in the pro- 
ceeding, the administrative law judge 
found that aluminized polyester film 
kites manufactured by the respondent. 
including kites with tails 25 feet or 
more in length, box kites with dimen- 
sions of 36 x 28 inches. and "fighter" 
kites with dimensions of 25 x 31 
lnches, presented a substantial prod- 
uct hazard because they are conduc- 
tive of electricity and susceptible to 
contact with high voltage power lines, 
thus presenting a hazard of electrical 
shock to users and retrievers of such 
kites, other persons in the vicinity of 
such power lines, and persons in 
.homes and other buildings affected by 
high voltage surges caused by the 
kites. (See Initial Decision add Order. 
Mylar Star Kites, June 21. 1976. at 1.) 

On review of the initial Decision and 
Order, the Commission concluded that 
there was substantial evidence to sup 
port the administrative law judge's 
findings of fact as to the haardous 
nature of aluminized polyester fLlm 
kites. Specifically. the Commission 
found that the record showed the 
kites to contain 
"* a serious defect because the &sign In- 
corporates a conductive material which fs 
capable of transmitting a lethal electric 
shock to a person in contact with the kite. 
This aluminum surface does not add to the 
flying capability of the Ute but merely adds 
to tts aesthetc value." Commission Decision 
and Order. Mylar Star Kites, September 16. 
1977. at 3. 

The Commission conclude that be- 
cause of the nature and severity of the 
risk without an offset tin^ benefit suf- 
ficient to justjfy the risk, a product 
such as the kites, if properly the sub- 
ject of a proceeding under the CPSA. 
would present a substantial product 
hazard. 

Notwithstanding thls conclusion. the 
Commission determined that kites are 
articles intended for use by children 
and as such, fall within the scope of 
the Federal Hazardous Gubstances Act 
("FHSA," 15 U.8.C. 1261). Since the 
majority concluded that the hazard 
presented by aluminized polyester film 
kites could be eliminated or reduced to 
a sufficient extent under the FHSA, 
the Commission, in accordance with 
section 30(d) of the CPSA (15 U.S.C. 
2079(d)). as it existed at the time the 
proceeding was commenced set aside 
the proposed order of the admtnlstra- 
tive law judge in M112ar Stur K W  and 
instructed the staff to prepare the 
present proposed action under the 
F'HSA. 

'Subseauent to commencement of the 
Mular Star Kites proceeding. section 30(d) 
was amended to permft the CommLssion to 
regulate hazards under 'the C f s A  notwith- 
standing the applicability of a '%ransferred 
act" if the Comtnission flnds rule that It 
is In the public Interest to proceed under 
the CPSA. (Section 16, Pub. L 94-284, 90 
8tat. 508. May 11, 1976.) 

The Commission recognizes that alu- 
minized polyester film' kites are also 
used by adults. Such incidential use by 
adults does not invalidate the Commis- 
sion's regulation of this product under 
the FHSA as an article intended for 
use by children. 

The authority of the Commission to 
regulate under the FKSA, as articles 
intended for use by children, products 
that .may also be used by adults was 
upheld in Forester v. CPSC, 559 F.2d 
774 (D.C. Cir. 1977). In Forester, which 
involved a petition for review of the 
Commission's safety regulations under 
the F'HSA for bicycles, the court con- 
cluded that "Cilncidental use of an 
item by adults would not deprive the 
Commission of the jurisdiction to reg- 
ulate an item under the FHSA." 559 
F.2d a t  786. The court held that the 
determination as to whether an item 
mag be regulated under the F'HSA de- 
pends on whether the item is intended 
for use by children, a determination 
vested in the sound discretion of the 
Commission. 

In the present case, the Commission 
observes that kites are generally rec- 
ognized as articles intended for use by 
children and are widely used by chil- 
dren. Neither the retail price nor the 
design of aluminized polyester film 
kites would exclude use by children. 
Moreover, as in the case of bicycles, it 
would be impossible to set a regulatory 
distinction between "children's" and 
"adult" kites. 

The ~ i l a r  Star gites proceeding 
sgecLfically concerned particular 
models of almuminized polyester film 
kites rnanufactdred by the respondent. 
However, the evidence in the record 
indicates that any aluminized polyes- 
ter film kite susceptible to contact 
with high voltage electric power lines 
would pose the same hazard of electric 
shock to persons coming in contact 
with the kite or its aluminized tall, or 
persons in the vicinity of electric 
power lines which could break and fall 
as a result of an electric arc caused by 
the kites. Accordingly, the banning 
regulation proposed below is intended 
to apply to any aluminized polyester 
film kite posing the same hazard as 
those involved in the Mylar Star Kites 
proceeding. 

The Americna National Standards 
Institute standard for electric power 
lines (ANSI C2 1977) allows a mini- 
mum horizontal clearance of 12 inches 
between power lines transmitting cur- 
rent not exceeding 8.7 kilovolts (8700 
volts). This standard is observed na- 
tionwide by electric utilities, and re- 
sults in uniform placement of electric 
power lines. In order to allow for a 

' 'Available from American National Stand- 
ards Institute (ANSI). 1430 Broadway. New 
York. N.Y. 10018. 



PROPOSED .RULES 

marsin of safety, the Commission is - ENVIRO~~ENTAL CO~LSID~TIONS Bize and electrical conductivity), pre- 
proposing to ban any kite-containing a 
plece ol aluminized . polyester film 
measuring 10 inches or more. This.pro- 
vision allows for the possibility that 
electric power lines separated by a dis- 
tance of 12 inches may be pulled to- 
gether by a kite, its tail, or string be- 
coming entangled in the line. 

An assessment of potential economic 
impact has been made of the proposal 

, set forth below. The Commission, on 
the basis of a staff investigation and 
analysis, has concluded that the pro- 
posed ban would affect only a small 
precentage of all kites manufactured 
in the United States. The precise 
number of kites manufactured in the 
United States is unknown but esti- 
mates indicate that approximately 40 
million are produced annually. The 
average selling price of affected kites 
is $5.00. In addition to prohibiting 

. manufacture, distribution, or sale of 
aluminized polyester film kites, the 
proposed rule set forth below would 
require the repurchase. of banned 
kites, in accordance with section 15 of 
the FHSA (15 U.S.C. 1274) and Com- 
mission regulations published at 16 
CFR 1500.202 and 1500.203. 

The repurchase requirement would 
have the effect of requiring the recall 
of any bannedstes  which had been 
previously manufactured or distribut- 
ed. The cost of such recall may be sig- - nificant for a small number of finns. 
However. the Commission notes sever- 
al factors which may tend to limit 
such costs. The Commission's staff 
was unable to identify any firms 
which are still manufacturing the 
long-tailed "dragon" kit& which were 
the subject of the original notice of 
enforcement issued in the Mylar Star 
Kites, and which were the type of kite 
involved in. the incidents described 
above. Given the relatively short 
usable life of an aluminized polyester 
film kite, there may be very few previ- 
ously sold kites still in consumers' 
hands and available for recall. More- 
over, several of the firms which had 
previously manufactured these kites 
have already conducted a recall. In the 
recalls conducted, relatively few kites 
were actually returned by consumers. 
Several firms have, however, contin- 
ued to manufacture and distrubute 
box kites and other kites containing 
aluminized polyester film which would 
be subject to the propqsed ban and re- 
purchase. Greater numbers of those 
kites would be available in the chain 
of distrubution or in consumers' hands 
and consequently subject to repur- 
chase. 

A copy of the economic assessment 
is on file and can be inspected in the 
Commission's Office of the Secretary 
at the above address. - 

An assessment of the potential envi- 
m e n t a l  impact has been made of 
the 'proposal set forth below. The 
Commission concludes that there are 
no eignif icant environmental effects 
associated with the proposal. There- 
fore, there is no need for an environ- 
mental impact statement. A copy of 
the environmental wessment is on 
file and can be taspected in the Com- 
mission's Office of the Gecretary at 
the above address. 

It is cantemplated that the effective 
date will be 30 days after publication 
of a final banning regulation for alu- 
minized polyester film kites. The regu- 
lation will be applicable to all kites 
meeting the definition, regardless of 
when manufactured or introduced into 
interstate commerce. Thus, as of the 
effective date, no .Ute .meeting the 
definition set forth in 6 1500.16tc)(l) 
below may be manuf&tured, intro- 
duced or delivered for introduction 
into, or received in, interstate com- 
merce. Moreover, under section 15 of 
the FHSA (15 U.S.C. 12741, any such 
kite is subject to repurchase in accord- 
ance with 16 CFR 1500.202 and 
1500.203. For purposes of this regula- 
tion. introduction into interstate cam- 
merce is defined as follows: A kite 
manufactured outside the United 
States is introduced Into interstate 
commerce when i t  fs is first brought 
within a U.S. port of entry. A kite 
manufactured in the United States is 
introduced into interstate commerce 
(a) at the time of its first'lnterstate 
sale, or (b) a t  the time of its f i t  in- 
trastate sale if one or more of its com- 
ponents and/or raw materials were re- 
ceived interstate. 

. Colruusro~ 

Under the Federal Hazardous Sub- 
stances Act (FHSA) the Brm “hazard- 
ous substance" inlcudes any toy or ar- ' 
ticle intended for use by children that 
the Commission determines by regula- 
tlon presents an electrical hazard tsec. 
#f)(l)(D), 15 U.S.C. 1261(f)(l)(D)). 
Gection 2(q)(l)(A) of the FHSA pro- 
vides that such toy or article is also a 
banned hazardous substance. 

"Electrical hazard" is defined by sec- 
tion 2(r) of the act, which reads 
"en articlb may be determined to present an 
electrical hazard if. in normal use or when 
subjecbed to reasonably ftweseeable damage 
or abuse. i t .  design or .manufacture may 
cause personal injury or l l l n q . b y  electrical 
shock;" (15 U.S.C. 1261tr)). , . , 

Based on information available to 
the Cornmisstan, .the Cmnmhssion has 
preliminarily determined that certain 
aluminized polyester film kltes. be- 
Cause of electrical hazards associated 
with their design tspeciflcally their 

sent a ,risk of personal lnjury from 
electric shock as a result of their abili- 
ty to conduct electricity and to become 
entangled in or otherwise contact high 
voltage electric power lines. The Com- 
mission believes that the potential for 
serious personal injury presented by 
such kites outweighs the potential eco- 
nomic impact that would result from a 
ban. Consequently, the Commission 
believes such kites should be banned 
from interstate commerce. 

Accordingly, pursuant to provisions 
'of the Federal Hazardous Substances 
Act (sec. 2(f)(l)(D). (qKlKA), (r), 
3te)(l). 74 Stat 372.374.375,.as amend. 
ed, 80 Stat. 1304-05. 83 Stat. 187-189, 
15 U.S.C. 1261. 1262) and under au. 
thority vested in the Commission by 
the Consumer Product Safety Act (sec. 
30(a), 86 Stat. 1231, 15 U.S.C. 2079ta)), 
the Commission proposes to amend 
Title 16, Chapter 11. Subchapter C of 
the Code of Federal Regulations by 
adding a new paragraph tc)(l) to 
$! 1500.18 as follows: 

PART 1500-HAZARDOUS SUBSTANCES AND 
ARTICLES; ADMINISTRATION AND ENFORCE- 
MENT REGULATIONS 

8 1500.18 Banned toys and other banned 
articles intended for use by children. 

tc) Toys and other children's articles 
tnot,electricdly operated) presenting 
electrical hazards. Under the authori- 
ty of section 2(f)(l)(D) of the act and 
pursuant to provisions of section 3te) 
of the act, the Commission has deter- 
mined that the following types of toys 
or other articles intended for use by 
children (not electrically operated) 
present an electrical hazard within the 
meaning of section 2(r) of the act. 

(1) Any kite 10 inches or greater in 
any dimension constructed of alumi- 
nized polyester film or any kite having 
a tail or other component consisting of 
a piece of aluminized polyester film 10 
inches or greater in any dimension 
  resents an electrical hazard and is a 
banned hazardous substance because 
its design (specifically its size and elec- 
trical conductivity) presents a risk of 
personal injury, from electric shock 
due to its ability to conduct electricity 
and to become entangled In or other- 
wise contact high voltage electric 
power lines. 

Interested persons are invited to 
submit, on or before March 27, 1979, 
yritten comments regarding this pro- 
posal. Comments and any accompany- 
ing data or material should be submit- 
ted, preferably in five copies, ad- 
dressed to the Secretary, consumer 
Product Gafety Commission,Washing- 
ton, D.C. 20207. Comments received 
after the close of the comment period 
will be considered to the extent practi- 

1 

26,7979 



cable. Comments and accompanying 
material may be seen in. or copies ob- 
tained from. the Office of the Secre- 
tary. 1111 18th St.. N.W.. Third Foor, 
Washington, D.C. 20207. during work- 
ing hours Monday through Friday. 

Dated: January 23, 1979. 
SADYE E. DUNN, 

Secretary, Consumer 
Product Safety Commission. 

[FR Doc. 79-2817 Filed 1-25-79; 8:45 am1 
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THE CONSUMER PRODUCT SAFETY COMM3. I N '@? I !  5 2 8 N ' 7 9  
OF THE UNITED STATES OF AMERI!' A 

( I N  THE MATTER OF 1 
(CERTAIN METALIZED KITES) 

DISSENTING O P I N I O N  OF 
COMMISSIONER BARBARA HACKMAN FRANKLIN 

On January 18 ,  1979, t h e  Commission dec ided  t o  
propose  a  ban on me ta l i z ed  p o l y e s t e r - f i l m  k i t e s .  

I d i s s e n t  from, t h i s  d e c i s i o n .  

I n  November o f  1975, t h e  Commission dec ided  t o  s e r v e  
n o t i c e s  of  enforcement on f i v e  companies which manufactured 
me ta l i z ed  p o l y e s t e r - f i l m  k i t e s .  I n  t h e  view of  t h e  Commission 
s t a f f ,  t h e s e  k i t e s  p r e s e n t e d  a  s u b s t a n t i a l  p roduc t  hazard  
w i t h i n  t h e  meaning o f  S e c t i o n  15 of  t h e  Consumer Product  
S a f e t y  A c t  (CPSA). I d i s s e n t e d  t h e n  from t h e  d e c i s i o n  t o  
proceed under s e c t i o n  15.  I b e l i e v e d  t h e r e  was t h e  pos s i -  
b i l i t y  o f  a  hazard ,  b u t  t h a t  S e c t i o n  15 o f  t h e  CPSA was an 
i n a p p r o p r i a t e  way t o  a d d r e s s  it. I n  my view, t h e r e  was a  
c l e a r  c a s e  t h a t  such i t e m s  w e r e  t o y s  i n t ended  f o r  use  by 
c h i l d r e n ,  and a s  such had t o  be  r e g u l a t e d  under t h e  Hazardous 
Subs tances  A c t  (HSA). At tached i s  my op in ion  da t ed  
December 2 2 ,  1975, wh.ich makes t h e s e  arguments.  

Subsequent ly ,  f o u r  of  t h e  k i t e  c a s e s  w e r e  s e t t l e d  by 
consen t  agreement.  The s p e c i f i c  k i t e s  a s s o c i a t e d  w i t h  t h e  

' hazard  i n c i d e n t s  -- t h o s e  which w e r e  me ta l i z ed  and had l o n g  
t a i l s  -- w e r e  t aken  o f f  t h e  market .  I n  Septexr-ber, 1977,  t h e  
one remaining c a s e  came back t o  t h e  Commission and a  d e c i s i o n  
was made, i n  which I concur red .  Th is  r e p r e s e n t e d  a  change 
i n  t h e  Commission's approach,  p robab ly  a s  a  r e s u l t  o f  changes 
i n  t h e  membership o f  t h e  Commission between 1975 and 1977. 

Now, n e a r l y  a ' y e a r  and one-hal f  a f t e r  t h e  s t a f f  was 
d i r e c t e d  t o  d r a f t  a  ban under t h e  HSA, t h e  Commission 
i s  t o  d e c i d e  whether  t o  propose  it. 

i 
,i 

On PJovernber 6 ,  1975,  No t i ce s  o f  En fc r cenen t  i n  t h e  f i v e  
a b o v e - l i s t e d  niat . ters  were s e r v e d  r e g a r d i n g  t h e  mani l fao t l~re  
and d i s t r i b u t i o r i  of m e t a l l i z e d  p o l y e s t e r  f i l m  k . i t e s  r t~hich,  
i n  t h e  o p i n i o n  of  t h e  C o ~ m i s s i o n  s t a f f ,  p r e s e n t  a  suSa t a : l t i a l  
p roduc t  haza rd  w i t h i n  t h e  meaning of S e c t i o n  1 5  of t h e  Consumer 
P r o d u c t  S a f e t y  A c t  (CPSA) , 1 5  U.S.C. 2064 ( a )  ( 2 ) .  

A d j u d i c a t i v e  p roceed ings  a g a i n s t  t h e s e  r e sponden t s  a r e  
t h e  d i r e c t  r e s u l t  o f  Commission d e c i s i o n s  on May 2 9 ,  1975 
and October  23, 1975. I d i s s e n t  from b o t h  t h e s e  d e c i s i o n s .  

I n  my o p i n i o n ,  t h e  Commission is  u t i l i z i n g  t h e  wrong 
s t a t u t e ,  t h e  CPSA, t o  a d d r e s s  t h e  r i s k s  o f  i n j u r y  a s s o c i a t e d  
w i t h  t h e s e  p r o d u c t s .  For  t h e  Commission t o  choose t h e  CPSA 
ove r  t h e  F e d e r a l  Hazardous Subs tances  Act (FHSA), 1 5  U.S.C. 
1 2 6 1  -- e t  s e q . ,  w i t h o u t  f i r s t  undergoing a r igokous  a n a l y s i s  
and a p p l i c a t i o n  of  t h e  s t a t u t o r y  c r i t e r i o n  i n r c l v e d ,  can  l e a d  
t o  a  r e g u l a t o r y  p o s t u r e  l a c k i n g  i n  p r e d i c t a b i l i t y  and f a i r n e s s  
f o r  bo th  consumers and producers .  

The k i t e s  a r e  a r t i c l e s  i n t ended  f o r  u s e  by c h i l d r e n ,  
and,  a s  such ,  c an  be  r e g u l a t e d  under  t h e  F N S A .  Moreover, 

i n  accordance w i t h  S e c t i o n  3 0 ( d )  of  t h e  CPSA, t h e  a l l e g e d  
r i s k s  o f  i n j u r y  a s s o c i a t e d  w i t h  t h e  k i t e s  c a n  he e l i m i n a t e d  
o r  reduced t o  a s u f f i c i e n t  e x t e n t  by rulenaki-ng under t h e  
FRSA. T h e r e f o r e ,  i n  my o p i n i o n ,  t h e  m a j o r i t y  e r r e d  i n  i t s  
d e c i s i o n  t o  t a k e  a c t i o n  under t h o  p r o v i s i o n s  of  t h e  CPSA. 



I. BACKGROUND 

A s  s e t  f o r t h  i n  t h e  Not ices  of Enforcement, t h e  Cornmi-ssion's 
s t a f f  i s  of t h e  op in ion  t h a t  t h e  r i lc ta l l ized p o l y e s t e r  f i l m  k i t e s  
made and d i s t r i b u t e d  by t h e  respondents  could  cause  e l e c t r i c  
shock t o  u s e r s  because  o f  .the fol3.owing a l l e g e d  desi-gn and/or 
p e r f o r r ~ ~ a n c e  d e f e c t s  : 

a )  The k i t e s  conduct  e l e ~ ~ r i e f t y  and p r e s e n t  a  
s e v e r e  e l - e c t r i c  shock hazard i:f t h e  t a i l  of  - .. t h e  k t t e  i s  en"iancj%.ec?' i.r. n:.gh-vol.i:ac;e overhead 
e l e c t r i c a l  power t ransmiss j -on l i n e s .  

b)- Entanglement of t h e  k i t e s  j.n t h e  h igh-vol tage  
l i n e s  may lead to oshzrt-ci.rcuiti:r!g o r  power 
s u r g e s  i n  household a p p l i a n c e s ,  such a s  t e l e -  
v i s i o n  r e c e i v e r s ,  and r e s u l t  i n  e l e c t r i c  shock 
t o  persons  ;nearby. 

i 

Also s e t  fort11 iri t h e  Not ices  c,f Enforcement .is t h e  
C o m L i s s i o n ' s  f indi.ng: tha t .  -the risks of i n j u r y  associczted 
wi th  t h e s e  I c i t e s  must b e  rcgula . t ed  under t h e  CPSA artd n o t  
under t h e  F'HSA: b 

The Commission b e l i e v e s  t h a t  t h e  m e t a l l i z e d  k i t e s  
a t  i s s u e ,  though occas i sna l ' ly  used o r  niisused by 

, ch i . l d r en ,  - a r e  r i ever the lcss  n o t  to175 o r  o, ther a r t i c l e s  
in tended  f o r  use  b y  c h i l d r e n  w i t h i n  t h e  rn-eaning of 
t h e  F e d e r a l  Hazardous Substances  A c t  ' (15 1J.S.C. 1 2 6 1  
e t  s eq .  ) . ' I n  a.dditi .on, the Comnission has  determined - -. 
t h a t  t h e  r i s k  O Z  i n j u r y  a s s o c i a t e d  vjith m e t a l l i z e d  
p o l y e s t e r  film k i t e s  cannot  be e l imina t ed  o r  reduced 
t o  a s u f f i c i e n t  e x t e n t  by a c t i o n  t a l ~ e n  under t h e  E'ederal 
HazardousSubs tances  Act.  . The e x i s t i n g  scope and method 
of  pub]-ic n o t i c e  which can  be requ- i red under t h e  
Fede ra l  Hazardous Substances  Act i s  poten.tial1.y l e s s  
e f f e c t i v e  f o r  t h e s e  k i t e s  'than t h e  n o t i c e  which ca'n 
be r e q u i r e d  u n d e r  t h e '  Cor?s:~mer Product  S a f e t y  Act. 
Acbordingly,  pursuant  t o  S e c t i o n  3 0 ( d )  of t h e  Consumer 
Product  S a f e t y  Act (15 U.S.C. 2 0 7 9  ( d ) )  , t h e .  Commissi.on 
h a s  determined,  t h a t  any r e g u l a t o r y  a c t i o n  i n  t h i s  m a t t e r .  
must be under taken pursuant  t o  t h e  Consumer Product  S a f e t y  
Act. 

It i s  on t h i s  p o i n t  t h a t  I d i s s e n t .  



II. 
, 

TEIESE KITES ARE 'ITOYS OR OTHER ARTICLES 
--.*---- --- -- 

INTEI\TD]I;D FOR LJSE 9Y ?HILDSEN" WITHLIil THE -------...-.-- -- 
MEANING OF TEE FESA.  -- -- I .  

1 
~y d i s ag reemen t  with t h e  r na jo r i t y  s-Ecrni; prirr,ar'ily 

from o u r  d i f f e r i n g  i . n t e r p r e t a t i o n s  a n d  a p p l i c a t i o n  of  t h e  
I 

p h r a se  " t o y  or  o t h e r  a r t i c l e  in.tende:j  f o r  u s e  by c l i i l d r e n "  
a s  used  i i l  S e c t i o n s  2 (f) ( I  j (D) and 2 (9) (1 1 ( a )  or' t h e  FkISA. -. 
'The m a j o r i t y  b e l i e v e s  t h a t  me-tal..lized pcl..yes.ter f i ln i .  
k i t , e s  a r e  n o t  " t o y s  o r  o t h e r  a . r t . ic i t?s  inlr.end.ed f o r  u s e  by 
c h i l d r e n . "  

In my o p i n i o n ,  the c o n c l u s i o n  t h a t  . these  k i t e s  are  i n .  
f a c t  i n t e n d e d  f o r  u s e  by children seems i n e s c a p a b l e .  T h e  
concep t  of an  " a r t i c l e  i n t e n d e d  f o r  u s e  by c h i l d r e n "  was 
introducec? by t h e  Clii1.d P r o t e c t i - o n  A c t  o.C 1966 ( P . L .  89-756).  
T11i.s Ac t ,  which amended t h e  Fe2erti.I Hazardous Subs t ences  
L a b e l i n g  A c t o o f  1 9 6 0 '  ( a n d ' d e l e t e d  t h e  word ! ' label i .ng"  from 
t n e  statute's t i t l e ) ,  w a s  speci-:EicalS_y designed t o  r e g u l a t e  
t h e  s a f e t y  of a r t i c l e s  j-ntencied f o r  c h i l d  use.  A s  s t a t e d  
s u c c i n c t l y  by one c o u r t  s e v e r a l  years l a t e r :  

The purpose  o f  t h e  Ch i l d  P r o t e c t i o n  A c t  i s  t o  p r o t e c t  
c h i l d r e n .  T h i s  i s  accompl ishad by banning h a z a r d ~ u s  
t o y s  from c h a n n e l s  af i n t e r s . t a t e  colmxerce which l e a d  -- 
t o  c h i l d r e n .  

Uni ted  S t a t e s  v. C h a l a i r e ,  316 F .  ------- --. 
- Sup?. 543,  548 (E.B. La. 1 9 7 0 ) .  

, (Emphasis  i n  t h e  o r i g i n a l . .  ) 

The Ch i ld  P r o t e c t i o n  and Toy S a f e t y  A c t  of  1969 
(P.L. 91-113) f u r t h e r  amended t h e  PEiSA by I)  add ing  t o  t h e  

d s f i n i t i o n  o f  t h e  term "hazardous  s ~ b s t a . n c e , "  and t h u s  t o  
t h e  b a s i c  coverage  o f  t h e  Ac t ,  "any t o y  o r  o t h e r  a r t i c l e  
intencigd f o r  u s e  by c h i l d r e n  which . . . p r e s e n t s  an  e l e c t r i c a l ,  
mechanical . ,  o r  t h e r m a l h a . z a r d r W  3 r d  2 )  a u t l l o r i z i n g  t h e  
S e c r e t a r y  of HEW (now t h e  Consurnr-r Prod-uct S a f e t y  Commission),  
under  c e r t a i n  c o n d i t i o n s  and i n  accordance  w i t h  c e r t a i n  
s p e c i f i e d  p rocedu re s ,  t o  c l a s s i f y  such a  t o y  o r  o t h e r  
c h i l d r e n ' s  a r t i c l e  a s  a  "banned, hazardous  s u b s t a n c e "  
which would h e  exc luded  from .the i n t e r s t a t e  marke t .  

I n  r e p o r t i n g  t h e  b i l l ,  t h e  House Comqerce Committee 
s i g n i f i c a n t l y  c i t e d  " toboggans ,  !' " b i c y c l e s ,  and " o t h e r  
r e c r e a t i o n a l  equipment" a s  a f e w  examples of " a r t i c l e i s )  
i n t e n d e d  f o r  u s e  by c h i l d r e n . "  H e  R .  Rep. , 91-389, 9 1 s t  
C o n g r e s s , ' l s t  ~ e s s i o r l  9 ( 1969 ) ,  U. S .  Code Conq. and Adn~in. 
N e w s  1969,  p.  1236. 



The Sena t e  r e p o r t  on t h e  b i l l ,  w h i l e  l i s t i n g  o t h e r  
examples such a s  a  t o y  bl:owgun, S .  Rep. N o .  91-237, 9 1 s t  
Cong., 1st: Ses s .  2  ( 1 9 6 9 ) ,  p i n p o i n t e d  even inore c l e a r l y  
Cong re s s iona l  i n t e n t :  

I n  t1:ie h e a r i n g  b e f o r e  t h e  Consumer Subcommittee 
o f  t h e  Comrnerce Committee t e s t i m o n y  was e l i c i t e d  
on t-he meaning o f  t h i s  p h r a s e .  I t  was dec ided  
t h a t  a " toy ' !  was any a r t i c l e  th3 . t  was noriilally 
p r e s e n t e d  t o  t h e  c h i l d  f o r  h i s  amusement. The 
term " o t h e r  a r t i c l e  i n t e n d e d  f o r  u s e  by c h i l d r e n "  
i n c l a d e d  23: ' t ic l .e~  . :normally used f o r  c h l l d r e n  i n  
c l .ose  proximj.ty t o  tl3,em. The t e r m  "chi . ldren"  
cou ld  n o t  h e  p r e c i s e l y  defined. ;  t h e  age  l i m i t s  
encompassed changed as a  func t . ion  of t h . 2  t y p e s  
o f  danger  p r e s e n t e d  an2 a b i i i t y  o f  t h e  i n d i v i d u a l  
u s i n g  t h e  o b j e c t  o r  exposed t o  t h e  o b j e c t  t o  
a p p r e c i a t e  t h e  danger  and a v o i d  it. 

I d . ,  . a t  5.  -- 

F i n a l l y ,  t h e  stat.u.l;ory p h r a s e  w a s  exarrtined b y  t h e  Un i t e6  
S t a t e s  Cou r t  cf Appea1.s f o r  t h e  Second C j - r c a i t  .in R. PJ. J a s t s ,  
I n c .  v .  R ichardson ,  438 F.2d 846 (21.d C .  7  The. Cou r t  --- -.-.-- 
h e l d  t h a t  lawn d a r t s  a r e  a "toy' o r . o t h e r  a r t i c l e  i n t e n d e d  
f o r  u s e  by c h i . l d r e n W  under  t h e  FBSA and cou ld  p r o p e r l y  be 
c l a s s i f i e d  a s  a "banned hazardous  s u b s t a n c e "  where t h e  manu- 
f a c t u r e r  1) Icnew t h a t  t h e  lawn d a r t s  c o u l d  b e  ar,d had 
f r e q u e n t l y  been used by c h i l d r e n ,  b u t  2)  r e f u s e d  t o  l a b e l  
them a s  " n o t  a  t o y  f o r  u s e  by c h i l d r e n "  o r  3 )  r e f u s e d  t o  
r e f r a i n  from s e l l i n g  t h e m . i n  t o y  s t o r e s  o r  t o y  depa r tmen t s .  
The manufac tu re r  had i n s i s t e d  t h a t  it "always  sold. and 
promoted J a r t s  as a n  adu l t .  ga-me." 438 F .%d,  a t  853.  

I n  s p i t e  o f  t h i s  most  compe l l i ng  e v i d e n c e ,  t h e  m a j o r i t y  
o f  t h e  Commissioners determined. t h a t  m e t a t l i z e d  p o l y e s t e r  
fi1.m k i t e s  clo n o t  f a l l  w i t h i n  t h e  FI-ISA d e f i n i t i o n  of  'Yoys 
o r  o t h e r  a r t i c l e s  i n t e n d e d  f o r  u s e  by c h i l d r e n . "  A s  t h e y  
s t a t e d  i n  t h e  Commission's  May 29 minu te  r e f l e c t i n g  t h e  d e c i s i o n :  

While many k i t e s  a r e  t o y s  and o t h e r  a r t i c l e s  i n t e n d e d  
f o r  u se  by c h i l d r e n ,  and t h e r e f o r e  w i t h i n  FHSA j u r i s -  
d i c t i o n ,  t h e  a lumin ized  myl.ai: k i t e s  i nvo lved  i n  t h i s  
m a t t e r  must b e  d i s t i n g u i s h e d  from k i t e s  i n  g e n e r a l .  
They measure a s  l ong  as 45  f e e t ,  c o s t  $10 - 1 5 ,  and 
appear  t o  b e  de s igned  f o r  t h e  most  s k i - l l f u l  k i t e  e n t h u s i a s t s .  
An i n f o r m a l  t e l e p h o n e  su rvey  of  some re ta i le r s  of  a l umin i zed  
mylar  k i t e s  h a s  r e v e a l e d  t h a t  t h e s e  k i t e s  a r e  i n t e n d e d  f o r  
and mos t  o f t e n  used by expe r i enced  k i t e  f l i e r s  who a r e  young 
a d u l t s  i n  t h e i r  l a t e  t e e n s  o r  o l d e r .  



A c c o r d i n g l y ,  t h e  Commission w i l l  i n i t i a t e  r e g u l a t o r y  
ac-t ion a g a i n s t  alumini-zed mylar  k i t e s  under  t h e  a u t h o r i t y  
o f  t h e  CPSA. 

The c r i t e r i a  se t  f o r t h  by t h e  m a j o r i t y  -- s i z e ,  c o s t  
and d e s i g n  o f  t h e  k i t e s  -- d o  n o t  k e e p  t h e s e  a L i e g e d i y  
h a z a r d o l ~ s  a r t i c l e s ,  i n  t h e  w c i r d s  o f  t h e  C h . a l a i r e  c a s e ,  f rom ---.---- 
t h e  " c h a n n e l s  o f  j . n t e r s t a t e  commerce wllicfi let13 .to c h i l d r e n . "  
316.F .  Supp.,  a t  548 .  

Regarding t h e  s i z e  o f  th.e k i t e s ,  . the fir:Cili.ng i s  s i n p l y  
i n a . c c u r a t e .  The k i t e s  do n o t  nl,easu.re a s  l o n g  as 4 5  f e e t ;  
r a t h e r  t h e  t a i l s  o f  t h e  k i t e s  do. 

R e g a r d i n g , c o s t ,  I submi t  t h a t  t h e  $ 1 0  - $15  f i g u r e  .- 
d o e s n o t  n e c e s s a r i l y  p r i c e  a k i t e  o u t  oE t h e  reach of  t o d a y ' s  
y o u n g s t e r s .  - 

Regarding t h e  marke t  f o r  whcm t h e  k i t e s  a>:e dcsignecl -. 

( " t h e  most  s l i l l l f u l  k i t e  e n t h u s i a s t s " )  , a g l a n c e  a t  
t h e  rnariuf a c t u r e r  ' s i n s . t r u c t i o n s  ? o r  u s i n 9  t h e  i t e m  i n v o l v e d  
i n  M a t t e r  o f  L i t t l e  P e o p l e  R i t e s ,  CPSC Docket No. 75-15? 

------*- --.----- 
i n d i c a t e s  t h e i r  ex t reme  sj.n:.plici-by. ("I t  s h o u l d  n e v e r  !~e 
n e c c s s x y  to r u n  w i t h  t h e  k i t e ,  , . lit] w i l l  f l y  everhead 
C.7. , i L h  .- ease. . . A c o m p l c t e l y  sa fe  and e s t r a o r d j - n a r i l y  . 
a t t r a c t i v e  Iri.te f o r  e n t h u s i a s t s  and arncl1:curs of a1.l. a g e s . " )  - ---.- 
(Emphasis added.) 

F i n a l l y ,  t h e  m i  j o r i t y ,  baked on, a n  i n f  orma1 te lepho; le  
s u r v e y p  s t a t e s  t h a t  t h e s e  k i t e s  " a r e  i n t e n d e d  f o r  and most  
o f t e n  used by exper ien .ced  k i t e  f l i e r s  who z r e  young a d u l t s  
i n  t h e i r  l a t e  t e e n s  o r  o l d e r . "  Closer examina t ion  o f  t h e  
s t a f f  b r i e f i n g  m a t e r i a l s  t r a n s m i t t e d  t c  t h e  Conmissi.one.rs 
on May 1 6 ,  1975 and a g a i n  on C c t o h e r  1 4 ,  1975,  prompts a 
cornpl-etely d i f f e r e n t  c o n c l u s i o n .  F o r  example,  t h e  Dece~rlber I 

1-374, i n v e s t i g a t i o n  r e p o r t  compi led  by t h e  Conirnissioirr ' s 
Consumer S a f e t y  O f f i c e r ,  R o b e r t  R .  McGuire, i n  M a t t e r  o f  
San Franci:sco Kite F a c t o r ~ y  , - r  CPSC Doc1ce.t No. 75-r9,  c6nta?lns 
o n l y  two s e n t e n c e s  under  t h e  h e a d i n g  o f  " d i s t r i b u t i o n " :  "The 
f i r m  d i s t r i b u t e s  b o t h  l o c a l l y  and. i n t e r s t a t e .  T h e  i n t e r s t a t e  
c u s t o m e r s  a r e  t h e  r e s u l t  of a p r o m o t i o n a l  m a i l i n g  t o  Toy 
S t o r e s  ( s i c )  . " 

F u r t h e r ,  t h e  fol l .owing a r e  tlae o n l y  i n s t a n c e s  se t  f o r t h  
i n  t h e  b r i e f i n q  m a t e r i a l s  where age -- any a g e  -- i s  r e f e r r e d  



Q An al-uminized rny1a.r k i t e  beeiny f l c w n  by a  12-year-  
- 

- o l d  Fremont,  C a l i f .  boy became e n t a n s l - e d  i n  a  12 ,030-  
volt power lig, knocking o ~ : : t  power t o  250 homes for ' 

, 

f o u r  h o u r s .  The c h i l d  was n o t  i n j u r e d ,  h u t  a spokes-  
man f o r  P a c i f i c  Gas and E1ectr : ic  C o .  s a i d  t h a t  i f  t h e  
y o u n g s t e r  hac1 pu.1l.e.d on t h e  t a i l ,  h e  c o u l d  have  been 
k i l l e d .  "Tas:lgled K i t e  K i l l s  Power fey 2 5 0  Homes, ". 

Washington Star-News, F e b r u a r y  17 ,  1 9 7 5 ,  a t  6 .  

Q R ,power outage cf 20 i-;linu.tes dur8 . t ion  o c c u r r e d  i n  
T e r r e  Haute, I n d .  , when a  metal!.j.zed k i t e  f 1-ew i.z~.to 
two 1 2 , 0 0 0 - v o l t  l i n e s  o f  t h e  F u b l i c  Service Company 
of  I n d i a n a .  The i n c i d e n t  . involved a woman and. " a  
sma-ll  c h i l d  who had been f l y i n g  a k i t e  which h a d n  

a ---.-- ---- 
approximatcl .y 5 9  f o o t  l o n g  alum:j..n:.irr, t a i l .  " The k i t e  
r e p o r t e d l y  had been purchased  j.n §an F r a n c i s c o  f o r  
t h e  c h i l d  by h i s  u n c l e .  Mat:ter of L i t t l e  P e o p l e  R i t e s ,  -..,---------- 
CPSC Docket No.  75-1-5, June 26, 1975 merfiorandum. from 
CPSC .Consu.~.er Sazety O f f i c e r ,  Dwayne A. I < a p e l i s .  
See  a l s o  " M e t a l l i z e d  'Dragonr  Kites Could b e  F l y i n g  --- 
K i l l e r s , "  L i f e l i n e s ,  p u b l i s h e d  by t h e  National-  
S a f e t y  C o u n c i l  (3u%, 1975)  . 
o A 30-minute power f a i l u r r = ?  occv.r:red when a  x t e t a l l i z e d  

k i t e  came i n  c o n t a c t  wi.th a ,I%, 000-\rolk power 1'in.e 
o p e r a t e d  by t h e  San Diego Gas and E l e c t r i c  Co. Firemen 
sai..d t i le  k i t e ,  f lown by an  11--year-o ld  boy, s e v e r e d  --- 
t h e  power l i n e  which c o l l a p s e d  i n t o  tl2.e' s t ree t  below. 
' ' ~ 0 ~ ' s  K i t e  Caused ]?over ~ % i l u r e ,  I' Sair Diego Union, 
F e b r u a r y  1 7 , .  1975. 

o A March 2 6 ,  1975 news r e l e a s e  e n t i t l e d  "Metal  
K i t e s  'Dangerous"' and i s s u e d  by t h e  Oki&homa S t a t e  
Department  of  H e a l t h  s t r o n g l y  warns  parents a b o u t  
c e r t a i n  m e t a l l i z e d  k i t e s  b e i n g  marketed  Eor c h i l d r e n  
( " P a r e n t s ,  B e w a r e !  Tha t  f ancy  n e w  l c i t e  ca-lied a  
'Dragon K i t e '  you bought  f o r  your y c u n g s t e r s  c o ~ l d  be  
a k i l l e r  i n  d i s g u i s e .  . . The t o y  i s  made by ' L i t t l e  
P e o p l e  K i t e s '  o f  San F r a n c i s c o .  . . ' T h i s  i s  a  v e r y  
dangerous  t o y  and s h o u l d  n o t  b e  u s e d '  . . . " )  

I n  my jud.gment, t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  a c t u a l  
p romot ion ,  s a l e  and u s e  o f  t h e s e  k i t e s  show c l e a r l y  t h a t  t h e y  
a r e  i n t e n d e d  f o r  u s e  by c h i l d r e n  and under  t h e  law a d m i n i s t e r e d  
by t h e  Commission, should. have  been c o n s i d e r e d  under  t h e  FHSA. 



V i r t u a l l y  every  sh red  of i n fo rma t ion  a v a i l a b l e  t o  t h e  Com- 
m i s s i o n e r s ,  concerning in t ended  use  of  t h e s e  a r t i c l e s  p o i n t s  
t o  t h e  conc lus ion  t h a t  t h e s e  a r e  " t o y s  o r  o t h e r  a r t i c l e s  
in tended  f o r  u se  by c h i l d r e n . "  K i t e s  a r 3  t r a d i t i o n a l l y  
purchased by and/or f o r  c h i l d r e n  a s  o b j e c t s  of amusement, 
and t h e  m a j o r i t y ' s  a t t empt  t o  d i s t i n g u i s h  t h e s e  k i t e s  from 
k i t e s  i n  g e n e r a l  must f a i l .  

111. THE RISKS O F  I N J U R Y  ASSOCIATED ----- ----- 
W I T H  THESE I<IfI'ES GAP? BE RE:DUCED 
---. 7 

T' .SUFFICIENT EX1I1E:.?T BY A C T I O N  -- -------. 
TIilCEFl UNDER TKE FI-!SA. a.KD '?I-YVS MUST -- -------- 
BE KEGIJLA'=IIE:D CNTJY 1P.J  ACCORDANCE W I T H  
PROV18IOMS OF TIIE FHSA.  

The m a j o r i t y  a rques  t h a t ,  even i f  t h e s e  k i t e s  a r e  under 
FHSA j u r i s d i c t i o n ,  t h e  r i s k s  of  i n j u r y  a s s o c i a t e d  w i t h  t h e n  
cannot  be s u f f i c i c n t l l r  reduced by a c t i o n  t aken  under t h a t  
A c t .  I d i s a g r e e o n  t h i s  p0in.i: a l s o .  

S e c t i o n  30 (d )  of t h e  CPSA p rov ides :  

A r i s k  o f  i n j u r y  which i s  a s s o c i a t e d  wi th  consumer 
p roduc t s  and which could. be  e l i m i n a t e d  o r  redu-ced 
t o  a  s u f f i c i e n t  e x t e n t  by a c t i o n  taken under t h e  
F e d e r a l  Hazardous Subs tances  Act ,  t he  Poison Pre- 
v e n t i o n  Packaging Act of  1970, o r  t h e  Flarrmable 
F a b r i c s  Act may be r e q u l a t e d  by t h e  Corrmission 
o n l y  i n  accordance wi th  t h e  p r o v i s i o n s  of  t h o s e  
Acts .  

Und-er t h i s  s e c t i o n ,  t h e  C o m ~ i s s i o n  i s  l i m i t e d  t o  o p e r a t i n g  
under t h e  language of t h e  FHSA, t o  t h e  e x t e n t  t h a t  t h a t  s t a t u t e  
p rov ides  a  s u f f i c i e n t  b a s i s  f o r  t h e  e l i m i n a t i o n  o r  r e d u c t i o n  of 
a  p a r t i c u l a r  r i s k  of i n j u r y .  The p l a i n  meaning of t h i s  s e c t i o n  
seems t o  be t h a t ,  i f  t h e  r i s k  can  be reduced " t o  a s u f f i c i e n t  
ex t en t ' '  under t h e  FHSA, t h e  Commission may n o t  u t i l i z e  any 
of i t s  a u t h o r i t y  under t h e  CPSA, "even i f  e x e r c i s e  of t h a t  
a u t h o r i t y  might produce a  more s a t i s f a c t o r y  r e s u l t . "  - See 
Bureau of Na-t ional  A f f a i r s ,  I n c . ,  The Consumer Product  S a f e t y  Act 
(Washington, D.  C.  1 9 7 3 ) ,  p. 88. 



I n  s h o r t ,  t h e r e  appears  t o  be  a  d i s t i n c t  " l e g j - s l a t i v e  
tilt" toward t h e  FHSA and o t h e r  t r a n s f e r r e d .  ~ c t s .  See N .  BUC,  -- 
"Trans fe r r ed  Acts  and Preemption,  " ~ofi'sumer - Product - S a f e t y  -.- Act ,  
P r a c t i c i n g  Law I n s t i t u t e  (New York, 1 9 7 3 )  .- 

Never the l e s s ,  t h e  m a j o r i t y  h a s  determined t h a t  t h e  r i s k  
o f  i n j u r y  a s s o c i a t e d  w i t h  meta l l i zed-  p o l y e s t e r  f i l m  k i t e s  
c a n n o t . h e  reduced o r  e l i m i n a t e d  t o  a . s u f f i c i e r : t  e x t e n t  by 

- a c t i o n  t aken  under t h e  FHSR. The reason. s e t  f o r t h  i:s t h a t  
t h e  p u b l i c  n o t i c e  which can be req~.~i.?:ed under t h e  FI-ISA i s  
" p o t e n t i a l l y  l e s s ,  e f f e c t i v e  f o r  t -hese  k i t e s "  t han  t h a t  which 
can be  r e q u i r e d  under t h e  CPSA. 

Kowever, a s  s t a t e d  in t h e  House-Senate Conference 
Report ,  t h e  Cornn~ission is r e q u i r e d  t o  "cons ide r  a l l  a s p e c t s  
oE t h e  r i s k ,  t o g e t h e r  w i t h  t h e  r e n e d i a l  powers a v a i l a b l e "  
under bo th  t h e  F'I-ISA and CPSA. ConE. R e p .  No. 92-1593, 92nd 
C o ~ g .  , 2nd Sess .  (1972) .  The f a c t  t h a t  -- r e q u i r e d  p u b l i c  
n o t i c e  under t h e  FHSA might be  " p o t e n t i a l l y  l e s s  e f f e c t i v e "  
under t h e  CPSA i s  n o t  a p p r o p r i a t e  a:s t h e  s o l e  c r i t e r i o n  -- 
f o r  a  " 30 (d )  f i n d i n g .  " What m u s  t: be consi t iered i n  o r d e r  t o  
suppor t  t h e  f i n d i n g  a r e  - a l l  a s p e c t s  of t h e  r i s k  and a l l  
r e l e v a n t  remedies of  bo th  t h e  FBSA 2nd CPSA. 

Tihe FHSA remedial  powers a r e  n o t  i d e n t i c a l .  t o  t h o s e  of  
t h e  CPSA, bu t  t h e y  a r e  ccmparable -- and they  a r e  s u f f i c i e n t  
t o  reduce  t h e  a l l e g e d  r i s k s  of i n j u r y  a s s o c i a t e d  w i t h  m e t a l l i z e d  
p o l y e s t e r  f i l m  k i t e s .  

Under S e c t i o n  1.5 c f  t h e  CPSA, t h e  Cornmission i s  a t t e m p t i n g  
t o  r each  t h e  k i t e s  on t h e  market  and i n  t h e  hands of  consumers 
throu-qh a d j u d i c a t i v e  proceedings  brought  a g a i n s t  i n d i v i d u a l  
manufac ture rs .  These proceedings  could  r e s u l t  i n  a Commission 
o r d e r  r e q u i r i n g  a )  r e p a i r ,  replacement  o r  re fund  ( a t  t h e  
e l e c t i o n  of t h e  manufac ture r )  and b )  n o t i f i c a t i o n  t o  pu rchase r s .  
On t h e  o t h e r  harid-, a  r e g u l a t i o n  d e c l a r i n g  t h e s e  k i t e s  t o  
be banned hazardous s u b s t a n c e s ,  proposed and gromulgated 
under t h e  PHSA, would t r i g g e r  t h e  au toma t i c  repurchase  
p r o v i s i o n s  of S e c t i o n  15 of  t h a t  Act.: a l l  manufac ture rs  of 
such k i t e s  would be r e q u i r e d  t o  r epu rchase the  k i t e s  
from t h e i r  d i s t r i b u t o r s ,  and t h e  d i s t r i b u t o r s  from t h e i r  
r e t a i l e r s ,  and t h e  r e t a i l e r s  from consumers. Both t h e  CPSA 
o r d e r  and t h e  FHSA r e g u l a t i o n  can  b e  enforced  i n  t h e  cou rks  
through s e i z u r e  and i n j u n c t i o n .  

There a r e  s e v e r a l  ad-vantages t o  promulgating a  FNSA 
r e g u l a t i o n  over  a c t i o n  i n i t i a t e d  under S e c t i o n  15  of t h e  
CPSA. The FBSA r e g u l a t i o n  would e s t a b l i s h ,  f o r  example, 
requ i rements  f o r  a l l  -- manufac ture rs ,  d i s t r i b u t o r s  and r e t a i l e r s  
of  m e t a l l i z e d  p o l y e s t e r  f i l m  k i t e s ,  n o t  j u s t  t h e  f i v e  a g a i n s t  



whom ad j udicat i .ve  proceedings  have been brought .  Whereas 
t h e  FHSA r e g u l a t i o n  would add res s  -- a l l  a l l e g e d l y  dangerous 
k i t e s  manufactured i n  t h e  p a s t ,  t h e  p r e s e n t  and t h e  f u t u r e ,  
t h e  CPSA o r d e r  would not. app ly  t o  s i m i l a r  k i t e s  made by 
o t h e r  manufac ture rs  n e x t  yez r  o r  i n  t h e  y e a r s  ahead. Moreover, 
I might add t h a t  t h e r e  i s  no i n d i c a t i o n  t h a t  a c t i o n  under 
t h e  FHSA wculd be any more cumhersome o r  time-consuming than  

*CPSA ac l jud ica t ivc  proceedings .  

I n  my op in ion ,  t h e  i - isks  of in-jury a s s o c i a t e d  w i t h  
t h e s e  k i t e s  cou ld  b e  re$-uced t o  a s u f f i c i e n t .  e x t e n t  by a c t i o n  
taken  under the PHSA.  

I V .  CONC1,USIOI.J - 

A s  a  matte;: of Law, meta l - l i zed  p o l y e s t e r  f i l m  
k i t e s  a r e  c l e a r l y  a r t i c l e s  intended. f o r  use  by c h i l d r e n  
w i t h i n  t h e  meaning of t h e  FHSA, and t h e  i d e n t i f i e d  r i s k s  . 
of i n j u r y  can be reduced t o  a s u f f i . c i e n t  e x t e n t  by a c t i o n  
t aken  under t h a t  Act .  

A s  a  m a t t e r  of f a i r n e s s ,  t h e  Commission's impl-emen- 
t a t i o n  of s e c t i o n  3 0 ( d )  of t h e  CPSA should  be  bo th  
p r e d i c t n b l e  and c o n s i s t e n t .  For t h e  Commission t o  
u t i l i z e  one Act i n s t e a d  of ano the r  w i thou t  f i r s t  under- 
going a r i q o r o u s  a n a l y s i s  and. a p p l i c a t i o n  of t h e  s t a t u t o r y  
c r i t e r i o n  found i n  t h a t  s e c t i o n ,  i s  p o t e n t i a l l y  u n f a i r  and 
d i s r u p t i v e  t o  t h e  producers  o f  consumer p roduc t s .  

F i n a l l y ,  a s  a  m a t t e r  of consumer p r o t e c t i o n ,  t h e  
Commission should  n o t  have r e j e c t e d  a s  i n s u f f i c i e n t  t h e  
s p e c i f i c  c h i l d  p r o t e c t i o n  p r o v i s i o n s  of t h e  FHSA w i thou t  

. compel l ing r ea sons  f o r  doing so .  I . a m  hopeful. we w i l l  
guard a g a i n s t  f u r t h e r  a c t i o n s  which b l u n t  t h e  u s e f u l n e s s  
of t h i s  s p e c i a l  law designed t o  p r o t e c t  c h i l d r e n .  

December 2 2 ,  1975 


