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I. INTRODUCTION 

P r i o r  t o  t h e  passage of  t h e  Chi ld  P r o t e c t i o n  and Toy 

S a f e t y  A c t  of 1969 (P.L. 91-113),  which amended t h e  Fede ra l  

Hazardous Substances  A c t  ( F H S A ) ~ ~  t h e r e  was no a u t h o r i t y  

f o r  t a k i n g  f e d e r a l  r e g u l a t o r y  a c t i o n  a g a i n s t  c h i l d r e n ' s  

a r t i c l e s ,  such a s  t o y s  o r  b i c y c l e s ,  t h a t  p r e sen t ed  mechani- 

c a l ,  e l e c t r i c a l ,  o r  the rmal  hazards .  A s  s t a t e d  i n  t h e  

House Report : 

"This b i l l . amends  t h e  Fede ra l  Hazardous 
Substances  A c t  t o  p r o t e c t  c h i l d r e n  from 
t o y s  and o t h e r  c h i l d r e n ' s  a r t i c l e s  which 
a r e  hazardous due t o  t h e  p resence  of  
e l e c t r i c a l ,  mechanical ,  o r  the rmal  hazards .  
The e x i s t i n g  law d e f i n e s  a  hazardous  sub- 
s t a n c e  a s  one which i s  t o x i c ,  c o r r o s i v e ,  
an i r r i t a n t ,  a  s t r o n g  s e n s i t i z e r ,  flammable 
r a d i o a c t i v e ,  o r  which g e n e r a t e s  p r e s s u r e  
through h e a t  o r  o t h e r  means. The b i l l  
e n l a r g e s  t h i s  d e f i n i t i o n  t o  i n c l u d e  
e l e c t r i c a l ,  mechanical ,  and the rmal  haza rds  
a s  t o  c h i l d r e n ' s  t o y s  and a r t i c l e s . . . .  Some 
of t h e  t o y s  a r e  dangerous because  they  
c o n t a i n  s h a r p  p r o j e c t i o n s  which might 
punc ture  t h e  eye  o r  t h e  t h r o a t ,  ext remely  
ha rd  o r  s h a r p  s u r f a c e s  which could  cause  
c u t s ,  punc ture  wounds, and a b r a s i o n s . . . . "  
H.R. Report  No. 389, 9 1 s t  Cong., 1st S e s s . ,  
3,  4 (1969) .  

The f i n d i n g  of n e e d ' f o r  l e g i s l a t i o n  t o  p r o t e c t  t h e  p u b l i c  

from unreasonab le  r i s k s  of  mechanical ,  e l e c t r i c a l ,  and the rmal  

haza rds  p r e s e n t e d  by c h i l d r e n ' s  a r t i c l e s  was based on an 

i n t e r i m  r e p o r t  of t h e  Na t iona l  Commission on Produc t  S a f e t y .  

Th is  government s t u d y  commission e s t a b l i s h e d  i n  1968 by A c t  of  

1/ 15 U.S.C. 5 1261 e t .  seq. - .- . 



Congress (P.L. 90-146) documented numerous i n s t a n c e s  of i n j u r y  

t o  c h i l d r e n  from t h e s e  haza rd s .  Because t h e  need t o  p r o t e c t  

c h i l d r e n  was f e l t  t o  b e  s o  g r e a t ,  t h e  Congress addressed  t h i s  
. . 

problem immediately .by amendirig t h e  FHSA s e v e r a l  y e a r s  b e f o r e  

2/ passage  of t h e  Consumer Produc t  S a f e t y  A c t  (CPSA)- . The 

amendment added t o  t h e  d e f i n i t i o n  of hazardous  subs t ance  any 

t o y  o r  o t h e r  a r t i c l e  i n t ended  f o r  u s e  by c h i l d r e n  ?'which i s  

determined by r e g u l a t i o n  t o  p r e s e n t  an e l e c t r i c a l ,  mechanical ,  

o r  t he rma l  hazard . "  The FHSA was f u r t h e r  amended by t h e  

a d d i t i o n  of a  p r o v i s i o n  f o r  t h e  mandatory r epu rchase  by t h e  
- ~ - -  - - -- .. . 

p roduce r s ,  d i s t r i b u t o r s  and r e t a i l e r s  of  L a r t i c l e s  ~. . . .  which .- . -. are 
- -  -. - 

-.5&u-ied7 h ~ z ~ ~ d o u s  subs tances .  

On J u l y  1 6 ,  1974 t h e  Consumer Produc t  S a f e t y  Commission 

promulgated r e g u l a t i o n s  under t h e  FHSA d e a l i n g  w i t h  mechanical  

haza rd s  a s s o c i a t e d  w i t h  b i c y c l e s  i n t ended  f o r  u s e  by c h i l d r e n .  

(39 FR 26100) . On January  7 ,  1975 t h e  Commission pub l i shed  

proposed r e g u l a t i o n s  under t h e  FHSA d e a l i n g  w i t h  t h e  haza rd s  

a s s o c i a t e d  w i t h  t o y s  c o n t a i n i n g  s h a r p  edges and s h a r p  p o i n t s .  

(40 FR 1488,  1491) .  Th i s  op in ion  i s  i n t ended  t o  supplement 

and e x p l a i n  t h e s e  a c t i o n s .  

The proposed t o y  r e g u l a t i o n s  a r e  i n t ended  t o  d e s c r i b e  

and d e f i n e  f e a t u r e s  o f  t o y s  t h a t  p r e s e n t  unreasonab le  r i s k s  

o f  i n j u r y  from p o i n t s  o r  o t h e r  p r o t r u s i o n s ,  and edges ,  a s  

2/ 15  U.S.C. 5 2051 e t .  seq. - - 



3/ t h e s e  t e r m s  a r e  used i n  s e c t i o n  2 ( s )  of  t h e  FHSA- . Toys 

found t o  p r e s e n t  such mechanical  r i s k s  o f  i n j u r y  a r e  cons ide red  

"hazardous  subs t ances "  under s e c t i o n  2  ( f )  (1) (D)?/ of  t h e  A c t ,  

5/ and t h e r e f o r e  banned a u t o m a t i c a l l y  under s e c t i o n  2  ( q )  (1) ( A )  - . 
The b i c y c l e  r e g u l a t i o n s  e s t a b l i s h  s i m i l a r  requ i rements  f o r  

b i c y c l e s .  B i cyc l e s  n o t  meeting t h e  requ i rements  w i l l  b e  

cons ide red  hazardous  subs t ances  under  s e c t i o n  2 ( f ) ( l ) ( D )  and,  

t h e r e f o r e ,  banned under  s e c t i o n  2 ( q )  (1) (A) o f  t h e  A c t  because  

they  p r e s e n t  unreasonable  r i s k s  of  i n j u r y .  

I n  t h e  p r e s e n t  s i t u a t i o n ,  bo th  t h e  Consumer Produc t  S a f e t y  

A c t  and t h e  F e d e r a l  Hazardous Subs tances  A c t  a rguab ly  cover  

mechanical  haza rds  p r e s e n t e d  by b i c y c l e s ,  t o y s ,  and o t h e r '  

a r t i c l e s  i n t ended  f o r  u se  by c h i l d r e n .  I n  dec id ing  t o  i s s u e  

t h e  t o y  and b i c y c l e  r e g u l a t i o n s  under  t h e  FHSA, a s  opposed t o  

t h e  CPSA, t h e  Commission, having cons ide red  t h e  r i s k s  . o f  i n j u r y  

i nvo lved ,  and t h e  enforcement p r o v i s i o n s  of t h e  FHSA and CESA, 

ha s  concluded t h a t  s i n c e  t h e  r i s k s  of  i n j u r y  w i th  which w e  a r e  

d e a l i n g  can b e  reduced t o  a  s u f f i c i e n t  e x t e n t  by u t i l i z i n g  t h e  

FHSA, w e  a r e  d i r e c t e d  by s e c t i o n  3 0 ( d ) 6 /  of  t h e  CPSA. Th i s  

s t a t e s  i n  p a r t :  

... a  r i s k  of i n j u r y  which i s  a s s o c i a t e d  
w i th  consumer p roduc t s  and which cou ld  
be  e l i m i n a t e d  o r  reduced t o  a  s u f f i c i e n t  

3/ 15  U.S.C. Ej 1261(2)  (s)  . - 
4/  15  U.S.C. R 1261(F)  (1) ( D ) .  - 

15  U.S-C- 1261(q)  (,l) ( A )  . - 
- 6/  l5 U * S * C *  g 2079 ( d )  . 



e x t e n t  by a c t i o n  t a k e n  under  t h e  F e d e r a l  
Hazardous S u b s t a n c e s  A c t .  ..may be r e g u l a -  
t e d  by t h e  Commission o n l y  i n  accordance  
w i t h  t h e  p r o v i s i o n s  of [ t h i s  Act ]  . 
(Emphasis added) . 

The Commission's d e c i s i o n  t o  promulgate  b o t h  i t s  t o y  

r e g u l a t i o n s  and i t s  b i c y c l e  r e g u l a t i o n s  under t h e  FHSA, 

r a t h e r  t h a n  t h e  CPSA, i s  based  upon c a r e f u l  exaxpination of 

a  number of i s s u e s .  S t a t e d  i n  t h e  form of  q u e s t i o n s ,  t h e y  

a r e  a s  f o l l o w s :  

1) May t h e  Commission ban t o y s  and b i c y c l e s  on t h e  

b a s i s  of  b road ,  g , e n e r a l  c h a r a c t e r i s t i c s  a s  w e l l  a s  on a n  

i n d i v i d u a l  b a s i s ?  

2 )  May t h e  Commission i s s u e  p r o s p e c t i v e  bans  under  

t h e  FHSA f o r  t o y s  and b i c y c l e s ?  

3 )  Does t h e  f a c t  t h a t  t h e  t o y  and b i c y c l e  r e g u l a t i o n s  
- . -- - -. - - -  . . - - . . - - - - . . 

a r e  ' i s s u e d  ... p r o s p e c t i , v e l y .  _. .- l e a v e  ..the ,p_u_bbLic~.unpr.~t-ected_against 

dangerous  t o y s  and b i c y c l e s  i n t r o d u c e d  i n t o  commerce p r i o r  

t o  t h e  e f f e c t i v e  d a t e  of t h e  ban? 

4 )  May t h e  Commission r e g u l a t e  b i c y c l e s  under  t h e  

FHSA a s  a r t i c l e s  i n t e n d e d  f o r  u s e  by c h i l d r e n  even though a  

number of a d u l t s  r i d e  b i c y c l e s ?  

1) May t h e  Commission ban t o y s  and b i c y c l e s  on t h e  
b a s i s  of b r o a d ,  g e n e r a l  c h a r a c t e r i s t i c s  a s  w e l l  a s  on an  
i n d i v i d u a l  b a s i s ?  

The i n s t a n t  r e g u l a t i o n s  a r e  n o t  l i m i t e d  t o  s p e c i f i c a l l y  

named t o y s  o r  b i c y c l e s .  R a t h e r ,  t h e y  a d d r e s s  h a z a r d s  a s s o c i a -  

t e d  ac ross - the -board  w i t h  t h e s e  p r o d u c t s  i n  a  comprehensive 

manner. We b e l i e v e  t h a t  such a n  approach i s  b o t h  f a i r e r  and 



more e f f i c i e n t  than  piecemeal bans of i n d i v i d u a l  p roduc ts .  

Under our approach,  companies know i n  advance of product ion 

those  f e a t u r e s  which t h e  Commission b e l i e v e s  t o  be  

p o t e n t i a l l y  hazardous t o  consumers and t h e  c r i t e r i a  which w e  

apply t o  t hose  f e a t u r e s  t o  determine whether o r  n o t  they a r e  

reasonably  f r e e  of hazards .  With t h i s  in format ion ,  they 

should be  a b l e  t o  i n c o r p o r a t e  s a f e  f e a t u r e s  i n  t h e i r  de s igns  

a t  an e a r l y  s t age .  

W e  b e l i e v e  t h a t  g e n e r a l  comprehensive bans a r e  c o n s i s t e n t  

wi th  t h e  Congress ional  t h ink ing  behind t h e  Chi ld  P r o t e c t i o n  

and Toy Sa fe ty  Amendments t o  t h e  FHSA. Although t h e  procedures  

conta ined  i n  t h e  f i n a l  v e r s i o n  of t h e s e  amendments d i f f e r  

somewhat from t h e  r epo r t ed  v e r s i o n s ,  language i n  bo th  t h e  House 

and Sena te  r e p o r t s  i n d i c a t e s  Congress '  p r e fe rence ,  where 

p o s s i b l e ,  f o r  g e n e r a l  p r e s c r i p t i v e  r u l e s .  

The Sena te  Report s t a t e s :  

" I n  t hose  s i t u a t i o n s  where t h e  r i s k  i s  n o t  
of t h e  g r e a t e s t  magnitude, t h e  secre ta ryL/  
may postpone t h e  e f f e c t i v e  d a t e  of t h e  r u l e  
i n  o r d e r  t o  a l low manufacturer(s1 s u f f i c i e n t  
l ead  t i m e  t o  comply wi th  it. I t  i s  intended 
t h a t  most de te rmina t ions  made by t h e  Secre ta ry  
w l l l  be I n  the rorm o t  g e n e r a l  p r e s c r l p t l v e  
r u l e s ,  f u r t h e r  ampli fying t h e  d e f i n i t i o n s  of 
e l e c t r i c a l ,  mechanical ,  and thermal  hazards  
set f o r t h  i n  t h e  b i l l  o r  t h e  o t h e r  c a t e g o r i e s  
of hazardous subs tances  where necessary .  
These g e n e r a l  r u l e s  w i l l  a l e r t  manufacturers  
of t oys  and o t h e r  a r t i c l e s  t o  t h e  s a f e t y  
s t anda rds  t hey  are r equ i r ed  t o  m e e t  i n  o rde r  
t o  avoid t h e  p r e s c r i p t i o n s  i n  t h e  b i l l .  Of 
course ,  i n  some s i t u a t i o n s  t h e  de te rmina t ions  
by t h e  s e c r e t a r y l /  w i l l  have t o  proceed i n  a  

7/ Now t h e  Consumer Product  Sa fe ty  Commission. - 



more s p e c i f i c  f a s h i o n  because  of t h e  n a t u r e  
of t h e  hazard .  For  example, i t  i s  ve ry  
d i f f i c u l t  t o  p r e s c r i b e  a  s a f e t y  s t a n d a r d  f o r  
p r o t r u s i o n ,  p a r t i c u l a r l y  when t h e  concep t  o f  
' unreasonab le  r i s k  ' must gu ide  t h e  s e c r e t a r y l /  
i n  any d e t e r m i n a t i o n  he  makes. I n  such c a s e s ,  
d e t e r m i n a t i o n s  i n  accordance  w i t h  s e c t i o n  553 
w i l l  proceed on a  case-by-case b a s i s ,  i n  f a c t ,  
a l t hough  t h e  r u l e s  p r e s c r i b e d  w i l l  b e  w r i t t e n  
i n  g e n e r a l  terms and s e r v e  a s  f u t u r e  gu idepos t s  ...." 
S. Rep. No. 237, 9 1 s t  Cong., 1st Ses s . ,  (1969) .  
(Emphasis added) . 

Thus, t h e  Sena t e  a n t i c i p a t e d  t h a t  even where it would be  t o o  
, - 

.'I ... 
d i f f i c u l t  t o  i s s u e  a  g e n e r a l  p r e s c r i p t i v e  r e g u l a t i o n ,  t h e  

i n d i v i d u a l  r e g u l a t i o n  would b e  a s  i n c l u s i v e  a s  p o s s i b l e .  I t  

c l e a r l y  i s  n o t  n e c e s s a r i l y  l i m i t e d  t o  a  product-by-product  

de t e rmina t i on .  

I n  c i t i n g  t h e  Sena t e  Repor t ,  t h e  Commission i s  aware t h a t  

t h e  Conference Committee which .met  t o  i r o n  o u t  d i f f e r e n c e s  

between House and Sena t e  v e r s i o n s  of t h e  law d i d  n o t  adop t  a l l  

of  t h e  f e a t u r e s  of t h e  Sena t e  b i l l .  C a r e f u l  s c r u t i n y  of  t h e  

Conference Committee Repor t  r e v e a l s  t h a t  t h e  Sena t e  receded  on 

t h e  s p e c i f i c  language t o  be  u t i l i z e d  i n  t h e  A c t  and on some 

procedures  t o  b e  used i n  de te rmin ing  whether  c e r t a i n  a r t i c l e s  

i n t ended  f o r  u se  by c h i l d r e n  might  b e  cons ide r ed  banned 

hazardous  subs t ances .  However, no th ing  i n  t h e  Conference  

Repor t  i n d i c a t e s  a  s u b s t i t u t i o n  f o r  o r  r e t r e a t  from t h e  S e n a t e ' s  

7/ Now t h e  Consumer Produc t  S a f e t y  Commission. - 



p r e f e r e n c e  f o r  g e n e r a l  p r e s c r i p t i v e  r u l e s / .  

Moreover, t h e  House Report  - a l s o  e n v i s i o n s  such t y p e s  of  

r e g u l a t i o n s :  

"Under t h e  s u b s e c t i o n  a s  i n t r o d  ced ,  a  
de t e rmina t i on  by t h e  S e c r e t a r y ~ y  ( t o  b e  
made i n  accordance w i t h  t h e  n o t i c e  and 
oppo r tun i t y  f o r  submission of views 
requirement  of s e c t i o n  553 of t i t l e  5  
of t h e  United S t a t e s  Code) would be 
r e q u i r e d  b e f o r e  a  c h i l d r e n ' s  a r t i c l e  
cou ld  be  covered by t h e  A c t  a s  a  
hazardous subs t ance  a s  d e f i n e d  i n  t h e  
a d d i t i o n  t o  e x i s t i n g  law. Under t h e  
s u b s e c t i o n  a s  r e p o r t e d  (and under 
e x i s t i n g  law) no such p r i o r  r e g u l a t o r y  
de t e rmina t i on  by t h e  S e c r e t a r y  i s  
r e q u i r e d  b e f o r e  a  c h i l d r e n ' s  a r t i c l e  
cou ld  be covered a s  a  hazardous sub- 
s t a n c e  because  of t h e  p r e sence  of an 
e l e c t r i c a l ,  mechanical ,  o r  t he rma l  
hazard  which would r e s u l t  from 
a p p l i c a t i o n  of t h e  s t a t u t o r y  d e f i n i t i o n s  
of e l e c t r i c a l ,  mechanical ,  and the rmal  
hazards  and any c l a r i f i c a t i o n  of  t h o s e  
d e f i n i t i o n s  by r e g u l a t i o n s  p r e s c r i b e d  
under s e c t i o n  10 of t h e  A c t . "  H. R. 
Rep. No. 389, 9 1 s t  Cong., 1st S e s s . ,  
9 ,  10 (1969) .  (Emphasis added.)  

The i s s u e  of g e n e r a l  p r e s c r i p t i v e  r e g u l a t i o n s  was r ecen t -  

l y  addressed  i n  t h e  c a s e  of  Tuchinsky v .  CPSC, C i v i l  Act ion 

-- -, 
8/ I n  key s e c t i o n s ,  t h e  Conference Committee adopted more of 

t h e  subs t ance  of  t h e  Sena t e  v e r s i o n  t han  of t h e  House v e r s i o n .  
The House v e r s i o n  would have r e q u i r e d  t h e  S e c r e t a r y  o£ HEW t o  
make a  f i n d i n g  t h a t  an a r t i c l e  i n t ended  f o r  u se  by c h i l d r e n  
t h a t  p r e s e n t s  an e l e c t r i c a l ,  t he rma l ,  o r  mechanical  hazard  i s  
a  "banned hazardous subs tance"  i n  accordance w i t h  t h e  g e n e r a l l y  
time-consuming procedures  of s e c t i o n  701 of t h e  Food, Drug, 
and Cosmetic A c t .  The Sena t e  v e r s i o n  r e q u i r e d  i n s t e a d  t h e  less 
time-consuming rulemaking procedures  of s e c t i o n  553 of  t h e  
Admin i s t r a t i ve  Procedure  A c t  ( 5  U.S.C. 553) .  The Conference 
Committee adopted t h e  Sena t e  v e r s i o n .  See H.R.  Rep. No. 581, 
9 1 s t  Cong., 1st S e s s . ,  5-6 (1969) .  

9/ Now t h e  Consumer Produc t  S a f e t y  Commission. - 



No. 219-73. (D.D.C., dismissed by stipulation on April 9, 

1975 (unreported), in which a consumer group sought an order 

compelling the Commission to commence rulemaking to establish 

standards and criteria for determining which children's toys 

posed an unreasonable risk of injury. The Court specifically 

addressed the question of the authority of the Commission to 

issue regulations under the FHSA and concluded: 

"Upon consideration of the statute's 
legislative history and upon considera- 
tion of the Act's purpose to protect - - - 

children from hazardous toys, the court 
concludes that the aqencv is under an 
obliqation to promulsate seneral 
prescriptive requlations." (Slip opinion 
Po 31101. (Emphasis added.) 

In addition to Tuchinsky, there has been a long history 

of judicial willingness to construe agency statutes to permit 

general rulemaking. See Mourning v. Family Publications 

Service, Inc., 41.1 U.S. 356 (1973); American Truckers Assn. v. 

United States, 344 U.S. 298 (1953); National Petroleum 

Refiners Association v. F.T.C., Cir. 

cert. denied, 94 S. Ct. 1475 (1974); and Morgan Stanley & Co. 

v. SEC, 126 F. 2d 325 (2nd Cir. 1942). - 

. . 
10/ Although not authorized to do so by the Commission, 

counsel from the U.S. Attorney's office argued, on behalf of 
the Commission, that the legislative history of the FHSA did 
not anticipate general prescriptive regulations for mechani- 
cal hazards. (Memorandum of Points and Authorities in Support 
of Defendant's Motion to Dismiss, or in the alternative for 
Summary Judgment and in opposition to Plaintiff's Motion for 
Summary Judgment, p. 10). Th,e court did not accept this 
argument and ordered the Commission to continue its rulemaking 
efforts on an expeditious basis. 



The c o u r t  i n  Na t i ona l  Pet ro leum,  s u p r a ,  e x p l a i n e d  t h e  

j u d i c i a l  p r e f e r e n c e  f o r  g e n e r a l  rulemaking.  

" [T lhe r e  i s  l i t t l e  q u e s t i o n  t h a t  t h e  a v a i l -  
a b i l i t y  o f  s u b s t a n t i v e  rule-making g i v e s  
any agency an i n v a l u a b l e  resource -sav ing  
f l e x i b i l i t y  i n  c a r r y i n g  o u t  i t s  t a s k  of 
r e g u l a t i n g  p a r t i e s  s u b j e c t  t o  i t s  s t a t u t o r y  
mandate. More t han  merely e x p e d i t i n g  t h e  
agency ' s  job ,  u s e  of  s u b s t a n t i v e  rule-making 
i s  i n c r e a s i n g l y  f e l t  t o  y i e l d  s i g n i f i c a n t  
b e n e f i t s  t o  t h o s e  t h e  agency r e g u l a t e s .  
I n c r e a s i n g l y ,  c o u r t s  a r e  r e cogn i z ing  t h a t  
use  of  rule-making t o  make i n n o v a t i o n s  i n  
agency p o l i c y  may a c t u a l l y  b e  f a i r e r  t o  
r e g u l a t e d  p a r t i e s  t h a n  t o t a l  r e l i a n c e  on 
case-by-case a d j u d i c a t i o n . "  (482 F. 2d 
672 a t  681) .  

I n  conc lud ing  t h a t  t h e  Commission can and shou ld  u s e  t h e  

banning power o f  t h e  FHSA on a  broad p r e s c r i p t i v e  b a s i s ,  w e  a r e  

n o t  unmindful  of  t h e  f a c t  t h a t  t h e s e  bans  s e r v e  f u n c t i o n s  

e q u i v a l e n t  t o  s a f e t y  s t a n d a r d s  under t h e  Consumer P roduc t  

S a f e t y  A c t  o r  t h e  Flammable F a b r i c s  A c t  ( F F A ) ~ / .  That  i s ,  

bo th  FHSA bans  and CPSA o r  FFA s t a n d a r d s  c o n d i t i o n  t h e  r i g h t  

t o  s e l l  and d i s t r i b u t e  a  p roduc t  upon i t s  compliance w i th  

s p e c i f i c  t e c h n i c a l  r equ i rements  which may b e  ex t remely  

d e t a i l e d  and complex. A s  w i t h  CPSA o r  FFA s t a n d a r d s ,  broad 

p r e s c r i . p t i v e  FHSA bans  d o  n o t  r e s u l t  i n  t h e  cQmplete p roh ib i -  

t i o n  o f  a  p roduc t  from t h e  marke tp lace .  Only noncomplying 

p roduc t s  a r e  p r b h i b i t e d .  Noncompliance may r e s u l t  from f a i r l y  

minor d e v i a t i o n s  f r o m . t h e  requ i rements  of  a  r e g u l a t i o n  based  

on " f i n e  l i n e  drawing."  For example, a  b i c y c l e  w i t h  a  

11/ 15 U.S.C. § 1191 e t .  seq. - - 



handbrake  dimension o f  90 mm r a t h e r  t h a n  89 mm i s  a  noncom- 

p l y i n g  a r t i c l e  on t h e  b a s i s  of t h e  1 mm d i f f e r e n c e ;  j u s t  a s  

t e x t i l e s  w i t h  a  b u r n  t i m e  of less t h a n  4 seconds  a r e  

noncomplying w h i l e  t h o s e  w i t h  a  b u r n  t i m e  g r e a t e r  t h a n  

4 seconds  do comply. 

These s i m i l a r i t i e s  between b road  p r e s c r i p t i v e  FHSA b a n s  

and CPSA or FFA s t a n d a r d s  d o  n o t  i n d i c a t e  t h a t  FHSA bans  a r e  

i l l e g a l  o r  improper.  Nothing i n  t h e  FHSA r e q u i r e s  a  ban t o  

comple te ly  remove a  p r o d u c t  from t h e  m a r k e t p l a c e ,  n o r  i s  t h e r e  

any language l i m i t i n g  t h e  i m p o s i t i o n  of s a f e t y  requ i rements  

upon a  p r o d u c t  mere ly  because  t h e y  a r e  d e t a i l e d ,  t e c h n i c a l  

r equ i rements  drawn on a  " f i n e  l i n e "  b a s i s .  I n  f a c t ,  a  b r i e f  

review of t h e  p r o d u c t s  p r e v i o u s l y  banned under t h e  FHSA r e v e a l s  

t h a t  s i m i l a r  t y p e s  of  bans  have been imposed s i n c e  t h e  banning 

amendments w e r e  f i r s t  added t o  t h e  A c t .  

For  example, l i q u i d  d r a i n  c l e a n e r s  c o n t a i n i n g  10 p e r c e n t  - 
o r  more by w e i g h t  of  sodium and/or  po tass ium hydrox ide  a r e  

banned hazardous  subs tances=/  whereas t h o s e  c o n t a i n i n g  9 . 9  
' 

- 
p e r c e n t  a r e  n o t .  (16 C.F.R. tj 1500.17 ( a )  ( 4 )  ) . S i m i l a r l y ,  

c e r t a i n  p r o d u c t s  c o n t a i n i n g  s o l u b l e  cyan ide  s a l t s  i n  concen- 

t r a t i o n s  o f  c y a n i d e  g r e a t e r  t h a n  25 p a r t s  p e r  m i l l i o n  a r e  banned - 

hazardous  s u b s t a n c e s  whereas t h o s e  c o n t a i n i n g  24 p a r t s  p e r  - 
m i l l i o n  a r e  n o t  (16 C.F.R. tj 1500.17 ( a )  ( 5 )  ) . 

12/ Unless  t h e y  a r e  packaged i n  accordance  w i t h  a  s t a n d a r d  f o r  
s p e c i a l  packaging p u r s u a n t  t o  t h e  p r o v i s i o n s  of t h e  Poison 
P r e v e n t i o n  Packaging Act o f  1970. 



I n  s h o r t ,  t h e  type  of ban u t i l i z e d  i n  t h e  t oy  and 

b i c y c l e  r e g u l a t i o n s  i s  t h e  type  envis ioned  by Congress and 

r e g u l a r l y  used s i n c e  passage of t h e  1966 Amendment. The 

contemporaneous c o n s t r u c t i o n  of a  s t a t u t e  by t h e  agency (FDA) 

charged wi th  t h e  r e s p o n s i b i l i t y  of implementing it i s  cons idered  

c r i t i c a l  by t h e  c o u r t s  i n  dec id ing  upon t h e  i n t e n t  of t h e  

l e g i s l a t u r e .  See Udal l  v. Tallman, 380 U . S .  1, 16 (1965) .  

Accordingly,  t h e  Commission concludes t h a t  it i s  a c t i n g  

w i t h i n  i t s  s t a t u t o r y  a u t h o r i t y  by i s s u i n g  banning r e g u l a t i o n s  

on a  broad p r e s c r i p t i v e  b a s i s  under s e c t i o n s  2 ( f )  (1) (D) , 

2 (q )  (1) ( A ) ,  and 3  ( e )  of t h e  FHSA r a t h e r  t han  by i s s u i n g  

i n d i v i d u a l  banning r e g u l a t i o n s  under t h e s e  s e c t i o n s .  

2 .  May t h e  Commission i s s u e  p rospec t ive  bans f o r  t oys  
and b i c y c l e s  under t h e  FHSA? 

The t o y  and b i c y c l e  r e g u l a t i o n s  which a r e  t h e  s u b j e c t  of 

t h i s  op in ion  a r e  t o  b e  i s s u e d  p rospec t ive ly .  The proposed 

toy  r e g u l a t i o n s  contemplate  an e f f e c t i v e  d a t e  of 180 days 

fol lowing p u b l i c a t i o n  of t h e  f i n a l  r e g u l a t i o n s  i n  t h e  Federa l  

Reg i s t e r  and ban on ly  those  noncomplying a r t i c l e s  in t roduced  

i n t o  i n t e r s t a t e  commerce on o r  a f t e r  t h e  e f f e c t i v e  d a t e .  

Likewise ,  t h e  b i c y c l e  r e g u l a t i o n s  w i l l  apply  on ly  t o  b i c y c l e s  

in t roduced  i n t o  commerce on o r  a f t e r  a  f u t u r e  e f f e c t i v e  d a t e .  

The obvious r e s u l t  of p rospec t ive  banning i s  t h a t  

a r t i c l e s  n o t  conforming t o  t h e  r e g u l a t i o n s  which a r e  d i s t r i b u t e d  

i n  commerce b e f o r e  t h e  e f f e c t i v e  d a t e  a r e  n o t  cons idered  

v i o l a t i v e .  Of cou r se ,  t h i s  does n o t  mean t h a t  t h e  Commission 



is  powerless t o  a c t  a g a i n s t  hazardous produc ts  in t roduced  

p r i o r  t o  t h e  e f f e c t i v e  d a t e  of  r e g u l a t i o n s  cover ing those  

products .  It  means on ly  t h a t  t h e s e  hazardous produc ts  must 

be addressed by s e p a r a t e  a u t h o r i t y .  

The Commission's conc lus ion  t h a t  it may i s s u e  p r o s p e c t i v e  

bans under t h e  FHSA is ,  w e  b e l i e v e ,  c o n s i s t e n t  wi th  t h e  language 

of t h e  FHSA and i t s  l e g i s l a t i v e  h i s t o r y .  There i s  simply no 

evidence t h a t  Congress meant t o  r e q u i r e  t h a t  a l l  bans be  

r e t r o a c t i v e 9  Such an i n f l e x i b l e  reqllirement would be 

i l l o g i c a l  and u n f a i r  even i n  t h e  c a s e  of less gene ra l  p roduc t  

bans. A company t h a t  produced a h igh ly  d e f e c t i v e  l o t  of 

an o therwise  s a f e  product  should n o t  have i t s  e n t i r e  product  

l i n e  banned where a more l i m i t e d  ban would s u f f i c e .  F u r t h e r ,  

w e  no te  t h a t l p r o s p e c t i v e  bans a r e  n o t  new t o  t h e  FHSA. The 

ban on l e a d  c o n t e n t  i n  household p a i n t s  by FDA requ i r ed  0.5 

p e r c e n t  o r  less l e a d  c o n t e n t  on ly  a f t e r  December 31, 1972. 

(16 C.F.R. 8 1500.17 ( a )  (6 )  (i) (B)  ) . 
W e  do n o t  sugges t  t h a t  a l l  bans should be p rospec t ive .  

W e  do b e l i e v e  t h a t  t hey  a r e  l e g i t i m a t e  e x e r c i s e s  of FHSA - 
powers. I n  our  view, it i s  a s  a p p r o p r i a t e  t o  promulgate 

p rospec t ive  bans f o r  p roduc ts  under t h e  FHSA a s  it would be  

t o  promulgate p rospec t ive  s t a n d a r d s  under t h e  CPSA which 

r e q u i r e s ,  except  f o r  good cause ,  t h a t  a l l  s t a n d a r d s  be  

1 4 /  prospective-. 

13/ Indeed, t h e  Senate  s p e c i f i c a l l y  s t a t e d  t h a t  i n  " s i t u a t i o n s  - 
where t h e  r i s k  i s  n o t  o f  t h e  g r e a t e s t  magnitude, t h e  Sec re t a ry  
may postpone t h e  e f f e c t i v e  d a t e  of  t h e  r u l e  i n  o r d e r  t o  a l low 
manufac tu re r ( s )  s u f f i c i e n t  l e a d  t i m e  t o  comply wi th  it." S. Rep. -- 
No. 237, 9 1 s t  Cong., 1st Sess . ,  6 (1969).  (Emphasis added.) 

1 4 /  15 U.S.C. 8 2 0 5 8 ( d ) .  - 



The Commission's view t h a t  it m a y , i s s u e  p r o s p e c t i v e  bans  

i s  u n a l t e r e d  by s e c t i o n  15 of  t h e  FHSA which s t a t e s  t h a t  

banned p roduc t s  must be repurchased  by t h e  r e t a i l e r s ,  d i s t r i b -  

u t o r s  and p roducers  o f  t h e  p roduc t ,  whether  o r  n o t  t h e  p roduc t  

was banned a t  t h e  t i m e  of  s a l e .  W e  have  reviewed t h i s  s e c t i o n  

and can f i n d  no language i n  it t h a t  i n  any manner p r o h i b i t s  

p r o s p e c t i v e  bans .  Under s e c t i o n  15 ,  banned p roduc t s  must be 

repurchased  even though produced p r i o r  t o  t h e  i s s u a n c e  of  a  

ban. I n  t h e  c a s e  of  a  p r o s p e c t i v e  ban t h e r e  a r e ,  by d e f i n i t i o n ,  

no banned p roduc t s  p r i o r  t o  t h e  e f f e c t i v e  d a t e  of  t h e  ban and 

it i s ,  t h e r e f o r e ,  s imply  i n a p p l i c a b l e .   his s e c t i o n  would t h u s  

app ly  on ly  t o  p roduc t s  produced a f t e r  a  p r o s p e c t i v e  b a n ' s  

e f f e c t i v e  d a t e .  

A f i n a l  i s s u e  r e g a r d i n g  p r o s p e c t i v i t y  r e v o l v e s  around 

s e c t i o n  3 ( e )  ( 2 )  o f  t h e  FHSA which g i v e s  t h e  Commission t h e  

a u t h o r i t y  t o  d e c l a r e  t o y s  o r  o t h e r  a r t i c l e s  i n t e n d e d  f o r  u s e  

by children t o  be an imminent haza rd  by p u b l i s h i n g  a n  o r d e r  

i n  t h e  F e d e r a l  R e g i s t e r .  The a u t h o r i t y  t o  ban a r t i c l e s  a s  

imminent haza rd s  was g r a n t e d  by Congress t o  i n s u r e  t h a t  t o y s  

which p r e s e n t  a  s e r i o u s  haza rd  t o  c h i l d r e n  would be 

immedia te ly  removed from t h e  marke tp lace ,  Th i s  p r o v i s i o n  

migh t ,  a t  f i r s t  g l a n c e ,  s e e m  t o  b e  i n c o n s i s t e n t  w i t h  t h e  

concep t  of a u t h o r i t y  t o  promulgate g e n e r a l  p r o s p e c t i v e  

r e g u l a t i o n s  w i t h  l e a d  t i m e ,  s i n c e  p r o s p e c t i v e  bans  do  n o t  

remove p roduc t s  a l r e a d y  on t h e  market .  But no i n c o n s i s t e n c y  

a c t u a l l y  e x i s t s ,  s i n c e  bans  f o r  imminent haza rd s  a d d r e s s  



d i f f e r e n t  problems than  do p rospec t ive  bans .  An example 

perhaps  b e s t  i l l u s t r a t e s  t h i s  p o i n t .  I f  the.Commission were 

t o  f i n d  t h a t  one type  of t o y  widget  p resen ted  a grave r i s k  

of mechanical i n j u r y  t o  c h i l d r e n ,  it could ban it both  

p r o s p e c t i v e l y  and r e t r o a c t i v e l y  a s  an imminent hazard.  Upon 

i n v e s t i g a t i o n  i n t o  widgets  i n  g e n e r a l ,  t h e  Commission might 

f i n d  t h a t ,  a l though no o t h e r  widget  a c t u a l l y  p resen ted  t h e  

same hazard,  most widge ts  were produced i n  a manner t h a t  

might l ead  t o  a s i m i l a r  s o r t  of i n j u r y .  I n  t h i s  c a s e ,  t h e  - 

Commission could promulgate a g e n e r a l  p r e s c r i p t i v e  ban f o r  

widgets  addressed t o  t h i s  mechanical  r i s k  of i n j u r y  and 

provide t h e  widget  manufacturers  w i th  a 120-day e f f e c t i v e  

d a t e  a f t e r  f i n a l i z a t i o n  of t h e  ban. 

I n  s h o r t ,  t h e  imminent hazard p rov i s ion  does have i t s  

p l a c e  i n  t h e  FHSA r e g u l a t o r y  scheme. Simply be,cause i t s  use  

" i s  i n a p p r o p r i a t e  i n  one i n s t a n c e  should n o t  p rec lude  i t s  use  

i n  o t h e r s .  

4 .  U V G m  L A A G  LUbL L A  .. , L I ~  L ~ ~ U I Q L I U ~ S  
a r e  p rospec t ive  leave  t h e  p u b l i c  unpro tec ted  a g a i n s t  dangerous 
t o y s  and b i c y c l e s  introduced i n t o  commerce p r i o r  t o  t h e  
- e f f e c t i v e  d a t e  of t h e  ban? 

A p rospec t ive  FHSA ban does no t  cover p roduc ts  in t roduced  

i n t o  commerce p r i o r  t o  i t s  e f f e c t i v e  d a t e .  I n  t h i s  r e s p e c t ,  

FHSA bans a r e  s i m i l a r  t o  s a f e t y  s t anda rds  under t h e  CPSA. To 

cover  p roduc ts  f o r  which no s t anda rd  has  y e t  been developed, 

t h e  CPSA has  one s e c t i o n  t h a t  t h e  FHSA does  no t .  



Under s e c t i o n  15 (b )  of  t h e  CPSA, t h e  manufacturer ,  

d i s t r i b u t o r ,  and r e t a i l e r  of a  consumer produc t  t h a t  c o n t a i n s  

a  d e f e c t  which could c r e a t e  a  s u b s t a n t i a l  p roduc t  hazard must 

immediately r e p o r t  t h i s  f a c t  t o  t h e  Commission. I f  a f t e r  

a f f o r d i n g  t h e  oppor tun i ty  f o r  a  hea r ing ,  t h e  Commission 

determines  t h a t  (i) p u b l i c  n o t i c e  o r  (ii) . r e p a i r ,  replacement,  

o r  re fund  i s  r equ i r ed  t o  remedy t h e  s i t u a t i o n ,  it may k s s u e .  

an o r d e r  t o  t h i s  e f f e c t .  

Although t h e  FHSA does  n o t  have a  p rov i s ion  s i m i l a r  t o  

s e c t i o n  15 o f  t h e  CPSA, t h i s  d i f f e r e n c e  does  no t  mean t h a t  

t h e  p u b l i c  i s  unpro tec ted  a g a i n s t  dangerous t o y s  and b i c y c l e s  

in t roduced  i n t o  commerce p r i o r  t o  t h e  e f f e c t i v e  d a t e  of t h e  

ban. F i r s t ,  f o r  any such a r t i c l e  found t o  be g rave ly  

dangerous,' t h e  Commission under t h e  FHSA may i s s u e  an 

imminent hazard ban o r  i n d i v i d u a l  ban on a r e t r o a c t i v e  b a s i s .  

The f u l l  e f f e c t  of t h e  FHSA repurchase  r e g u l a t i o n s  would apply  

t o  t hese .  Second, t h e  Commission b e l i e v e s  t h a t  it has  t h e  

a u t h o r i t y  t o  apply t h e  CPSA s e c t i o n  1 5 ( c )  n o t i f i c a t i o n  and 

s e c t i o n  1 5 ( d )  r e p a i r ,  replacement,  o r  refund p rov i s ions  t o  

consumer produc ts  r e g u l a t e d  under t h e  FHSA on a  case-by-case 

15/ b a s i s  where necessary  and appropriate-. 

Accordingly,  s i n c e  every p r o t e c t i o n  a v a i l a b l e  under t h e  

CPSA as w e l l  a s  t h e  p r o t e c t i o n  o f  t h e  imminent hazard 

15/ 39 Fed. Reg. 6061 e t . 3 .  - - 



p r o v i s i o n s  o f  t h e  FHSA i s  a v a i l a b l e  t o  t h e  Commission, it i s  

c l e a r  t h a t  t h e  p u b l i c  i s  amply p r o t e c t e d  from hazards  a r i s i n g  

50 th  b e f o r e  and a f t e r  t h e  e f f e c t i v e  d a t e  of a  p r o s p e c t i v e  

FHSA ban.  

4 .  May t h e  c om mission r e g u l a t e  b i c y c l e s  under t h e  FHSA 
a s  a r t i c l e s  in tended  f o r  use  by c h i l d r e n  even though a  number 
of  a d u l t s  r i d e  them? 

A l l  of t h e  d i s c u s s i o n  i n  t h i s  op in ion  i s  a p p l i c a b l e  t o  , 

b i c y c l e s  a s  w e l l  a s  t o  t h e  proposed r e g u l a t i o n s  governing 

s h a r p  p o i n t s  and sha rp  edges f o r  t oys .  One a d d i t i o n a l  i s s u e  

a r i s e s  w i t h  r e s p e c t  t o  t h e  b i c y c l e  r e g u l a t i o n  which i s  unique 

t o  t h a t  r e g u l a t i o n .  The Commission i s  r e g u l a t i n g  a  p roduc t  

which can b e  used by a d u l t s  a s  w e l l  a s  c h i l d r e n  under a  

s t a t u t o r y  p r o v i s i o n  des igned t o  r e g u l a t e  a r t i c l e s  i n t ended  

f o r  u se  by c h i l d r e n .  Can t h e  Commission l e g a l l y  r e g u l a t e  t h i s  

p roduc t  under t h e  FHSA where a d u l t s  u s e  t h e  p roduc t  t o  some 

e x t e n t ?  This  i s  an i s s u e  t o  which t h e  Commission has  devoted 

c o n s i d e r a b l e  thought .  W e  b e l i e v e  t h a t  we can. I f  t h e  

Commission concluded t h a t  because  some b i c y c l e  u s e r s  a r e  a d u l t s  

w e  should  n o t  be  r e g u l a t i n g  b i c y c l e s  a s  a r t i c l e s  i n t ended  f o r  

u se  by c h i l d r e n ,  w e  would e s t a b l i s h  an unduly l i m i t e d  

i n t e r p r e t a t i o n  of t h e  scope of our  a u t h o r i t y .  I f  t h i s  argument 

were a p p l i e d  by analogy t o  t h e  d e f i n i t i o n s  of  "consumer p roduc t"  

i n  s e c t i o n  3 ( a )  (1) of t h e  C P S ~ /  it would c r i p p l e  our  

r e g u l a t o r y  e f f o r t s ,  f o r  i f  50 p e r c e n t  of t h e  f i r e  e x t i n g u i s h e r s  

16/ 15 U.S.C. § 2052(a)  (1). - 



t y p e w r i t e r s ,  swimming poo l s ,  f o u n t a i n  pens ,  were f o r  commer- 

c i a l ,  nonconsumer u se ,  t hey  would n o t  be -considered 

"cus tomar i ly  produced o r  d i s t r i b u t e d  f o r  sale t o ,  o r  u se  o f ,  

consumption by, o r  enjoyment consumer, " and t h u s  n o t  

consumer products  under ou r  j u r i s d i c t i o n .  We cannot b e l i e v e  

t h a t  such a r e s u l t  w a s  in tended  by Congress. The Commission 

has  taken  and w i l l  con t inue  t o  t a k e  a broad i n t e r p r e t a t i o n  of 

i t s  a u t h o r i t y .  

W e  b e l i e v e  our  p o s i t i o n  concerning t h e  scope of t h e  

b i c y c l e  r e g u l a t i o n s  w a s  w e l l  s t a t e d  i n  t h e  preamble t o  t h e  

proposed b i c y c l e  r e g u l a t i o n  i s s u e d  J u l y  16 ,  1974. W e  s t a t e d :  

The Commission i s  aware t h a t  a l a r g e  
percen tage  of b i c y c l e s  produced, p a r t i c u -  
l a r l y  i n  r e c e n t  y e a r s ,  are l i g h t w e i g h t ,  
r e l a t i v e l y  expensive,  and s o p h i s t i c a t e d  
b i c y c l e s  which are bought by a d u l t s  f o r  
commuting, t o u r i n g ,  and o t h e r  r e c r e a t i o n a l  
purposes.  However, t h e s e  same b i c y c l e s  
can be ,  and a r e  used by c h i l d r e n  and 
ado le scen t s .  I t  i s  c l e a r  t h e r e  i s  no 
p r e c i s e  way of d i s t i n g u i s h i n g  between t h o s e  
b i c y c l e s  in tended  e x c l u s i v e l y  f o r ' a d u l t s  
and t h o s e  in tended  f o r  c h i l d r e n  a s  w e l l  a s  
a d u l t s .  N e i t h e r  t h e  manufacturer  nor  t h e  
r e t a i l e r  can a c c u r a t e l y  p r e d i c t  who t h e  
subsequent u s e r  w i l l  b e ,  nor can t h e  
seller p r e d i c t  whether t h e  a d u l t  purchaser  
w i l l  b e  t h e  e x c l u s i v e  u s e r  o r  whether t h e  
purchaser  w i l l  g i v e  t h e  b i k e  t o  a c h i l d  o r  
s h a r e  it wi th  a  c h i l d .  Indeed,  t h e  b i c y c l e  
may be purchased e x c l u s i v e l y  f o r  a d u l t  use  
and when a c h i l d  i n  t h e  family  becomes 
p h y s i c a l l y  a b l e  t o  r i d e  i t ,  t h e  u s e  may 
change. Moreover, an a d u l t  purchaser  may 
subsequent ly  s e l l  t h e  b i c y c l e  t o  a  p a r e n t  
f o r  a  c h i l d ' s  use.  3 9 ' ~ ~  26105. 

The Commission r e a f f i r m s  t h e  above-quoted pos i t i on . .  
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I V .  CONCLUSION 

The Commission b e l i e v e s  t h a t  t h e  a c t i o n  it h a s  t a k e n  

w i t h  r e s p e c t  t o  t o y s  and b i c y c l e s  a r e  bo th  l e g a l l y  s u s t a i n -  

a b l e  and a p p r o p r i a t e  t o  d e a l  w i t h  t h e  r i s k s  of  i n j u r y  

a s s o c i a t e d  w i t h  t h e s e  p roduc t s .  

BY THE COMMISSION: 

Lawrence M. Kushner 

Barbara  Hackman F r a n k l i n  

L W  
Constance B. Newman 

p.9 p&& . . . . 

R: David P i t t l e  

J u l y  8 ,  1975 



DISSENT FROM THE COMMISSION'S REGULATION OF BICYCLES UNDER 
L THE FEDERAL HAZARDOUS SUBSTANCES ACT I 

I n  d i ssen t i ng  from the  Commission's r e g u l a t i o n  o f  b i c y c l e s  under 
t he  Federal Hazardous Substances Ac t  (FHSA), I recognize. t h a t  t h e r e  
e x i s t s  a need t o  reduce i n j u r i e s  caused by hazardous b i c y c l e s  and t h a t  
t h e  techn i ca l  con ten t  o f  t h i s  r e g u l a t i o n  (when e f f e c t i v e )  would be 
h e l p f u l  i n  reducing those i n j u r i e s .  My d i ssen t  r e s t s ,  r a t h e r ,  on t h e  
b e l i e f  t h a t  basing t h i s  r e g u l a t i o n  on FHSA j u r i s d i c t i o n  undermines t h e  
p rov i s i ons  and i n t e n t  o f  t h a t  Act,  u n j u s t i f i a b l y  and i l l e g a l l y  extends 
i t s  scope, and i s  unwise i n  view o f  t h e  a v a i l a b i l i t y  o f  t h e  Consumer 
Product Safe ty  Ac t  (CPSA) t o  reduce more e f f e c t i v e l y  i n j u r i e s  caused 
by unsafe b i cyc les .  

The FHSA does n o t  uermi t  t he  Commission t o  s e t  standards. 

O r i g i n a l  l y  enacted as the  ~ed' ra l  Hazardous Substances Label i n g  
Ac t  i n  1960, the  FHSA conferred a u t h o r i t y  on t h e  Secretary o f  Heal t h y  
Education, and Welfare (delegated t o  t he  Food and Drug Admin i s t ra t i on )  
t o  p r o h i b i t  from i n t e r s t a t e  commerce any de f ined  "hazardous substance" 
which was n o t  labe led  i n  accordance w i t h  t he  p rov i s i ons  o f  t he  FHSA. 
Those household substances f a l l i n g  w i t h i n  t h e  d e f i n i t i o n  o f  a hazardous 
substance were substances o r  mix tu res  o f  substances which could cause 
subs tan t i a l  personal i n j u r y  o r  i l l n e s s  as a r e s u l t  o f  t he  f o l l o w i n g  
c h a r a c t e r i s t i c s :  t o x i c i t y ,  corrosiveness, irri t a b i  1 i t y ,  s t rong 
s e n s i t i v i t y ,  falmmabil i t y ,  c o m b u s t i b i l i t y  (added i n  1969), o r  t t ie  
generat ion o f  pressure through decomposit ion, heat, o r  o the r  means. 

A l l  hazardous substances n o t  p r o p e r l y  l abe led  were sub jec t  t o  
p e n a l t i e s  w i thou t  any requirement t h a t  t h e  Secretary t ake  a f f i r m a t i v e  
ac t i on .  However, t o  avo id  o r  r e s o l v e  u n c e r t a i n t y  as t o  which products 
were hazardous substances (House Committee ,on I n t e r s t a t e  and Foreign 
Commerce Report No. 1861, p. 9 ) ,  t h e  Ac t  inc luded a sec t i on  s t i p u l a t i n g  
t h a t  " t he  Secretary may by r e g u l a t i o n  dec la re  t o  be a hazardous sub- 
stance, f o r  t he  purposes o f  [ the ]  Act,  any substance o r  m ix tu re  o f  
substances" meeting the  A c t ' s  d e f i n i t i o n  o f  hazardous substance 
(sec. 3(a)  (1  ) ) . Add i t i ona l  d i s c r e t i o n a r y  ac t i ons  1 e f t  t o  t he  Secretary 
inc luded t h e  es tab l  ishment, by r e g u l a t i o n ,  o f  "reasonable v a r i a t i o n s  
o r  a d d i t i o n a l  l a b e l  i n g  requirements" when app rop r i a te  (sec. 3 ( b ) ) .  
The on l y  o the r  r e g u l a t i o n s  a n t i c i p a t e d  by the  Ac t  were those " fo r  t he  
e f f i c i e n t  enforcement" (sec. 10(a)  ) . 

Because c e r t a i n  a r t i c l e s . r e g u l a t e d  by the  FHSA were so dangerous 
t h a t  l a b e l i n g  cou ld  n o t  e l i m i n a t e  t h e  hazard, Congress i n  1966 amended 
t h e  Ac t  by adding banning language ( C h i l d  P r o t e c t i o n  Ac t  o f  1966, 
P. L. 89-756). Th is  banning language, separa te ly  addressing two ca te-  
go r i es  o f  hazardous substances, prov ided f o r  t h e  c l a s s i f i c a t i o n  of 

, 
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The Consumer Produc t  S a f e t y  Act (CPSA) i s  t h e  p roper  j u r i s d i c t i o n a l  
b a s i s  f o r  r e g u l a t i o n s  a d d r e s s i n g  t h e  r i s k s  of toy  i n j u r i e s  caused by 
s h a r p  p o i n t s  and s h a r p  edges ,  and I t h e r e f o r e  d i s s e n t  from t h e  Commission's 
p r o p o s a l  of t h e s e  r e g u l a t i o n s  under  t h e  F e d e r a l  Hazardous Subs tances  Act 
(FHSA). A s  exp la ined  i n  d e t a i l  i n  my d i s s e n t  t o  t h e  b i c y c l e  r e g u l a t i o n ,  
t h e  FHSA n e i t h e r  in tended  n o r  p e r m i t s  t h a t  p r e s c r i p t i v e  r e g u l a t i o n s  b e  
i s s u e d  under  i t s  a u t h o r i t y .  The s h a r p  p o i n t  and s h a r p  edge r e g u l a t i o n s ,  
u n l i k e  t h e  b i c y c l e  r e g u l a t i o n ,  do n o t  s e t  d e s i g n  s p e c i f i c a t i o n s  f o r  a  
p roduc t  c a t e g o r y .  N e v e r t h e l e s s ,  t h e y  app ly  b r o a d l y  t o  every  t o y  and 
o t h e r  a r t i c l e  in tended  f o r  u s e  by c h i l d r e n  under  e i g h t  y e a r s  of age .  T h i s  
c o n t r a s t s  d r a m a t i c a l l y  w i t h  t h e  toy-by-toy banning p rocedure  a n t i c i p a t e d  
by t h e  f ramers  of t h e  FHSA. For o t h e r  r e a s o n s ,  a s  w e l l ,  i s s u i n g  t h e  
s h a r p  p o i n t  and s h a r p  edge r e g u l a t i o n s  under t h e  CPSA would b e  a  b e t t e r  
approach t h a n  i s s u i n g  them under t h e  p r o v i s i o n s  of t h e  FHSA. 

On t h e  q u e s t i o n  of scope ,  p r e s c r i p t i v e  t o y  r e g u l a t i o n s  p r e s e n t  a  
more d i f f i c u l t  problem t h a n  t h e  b i c y c l e  s t a n d a r d  does .  Because t h e  same 
r e g u l a t e d  a r t i c l e s  a r e  used by bo th  c h i l d r e n  and a d u l t s ,  t h e  b i c y c l e  
s t a n d a r d  is  s u b j e c t  t o  c o u r t  c h a l l e n g e  and h a s  i n  f a c t  been cha l l enged  
on t h i s  i s s u e .  A ban of lawn d a r t s  under  t h e  FHSA was s i m i l a r l y  c o n t e s t e d  
i n  a  f e d e r a l  c o u r t  i n  1971. R.B. J a r t s ,  I n c .  v .  Richardson 438 F.2d 846 
(2nd C i r .  1971) .  The manufac tu re r  of a  d a r t  game c a l l e d  " J a r t s "  c h a l l e n g e d  
t h e  v a l i d i t y  of t h e  r e g u l a t i o n  of t h e  Deputy Commissioner of Food and 
Drugs ( t h e n  a d m i n i s t e r i n g  t h e  FHSA) which s p e c i f i c a l l y  c l a s s i f i e d  J a r t s  
a s  a  banned hazardous  s u b s t a n c e  based on i t s  p r e s e n t i n g  a  mechanical  
hazard a s  d e s c r i b e d  i n  s e c t i o n  2 ( s )  of t h e  FHSA. 

The b i c y c l e  j u d i c i a l  c h a l l e n g e s  a r e  s t i l l  pending and t h e  J a r t s  
c o u r t  dec ided  i t s  c a s e  w i t h o u t  r u l i n g  on t h e  i s s u e  of how and where t h e  
FHSA d i s t i n g u i s h e s  between c h i J d  and a d u l t  p r o d u c t s .  The J a r t s  d e c i s i o n  
suppor ted  t h e  FDA r e g u l a t i o n  c l a s s i f y i n g  lawn d a r t s  a s  a  banned " t o y  o r  
o t h e r  a r t i c l e  i n t e n d e d  f o r  u s e  by c h i l d r e n "  because  i t  o n l y  covered t h o s e  
d a r t s  n o t  l a b e l e d  and marketed i n  such a  way t h a t  u s e  by c h i l d r e n  i s  
minimized.  T h i s  q u e s t i o n  could  w e l l  b e  t h e  b a s i s  of f u t u r e  f a c t u a l  d i s p u t e s  
f o r  c o u r t s  t o  s e t t l e ,  b u t ,  a s  t h e  J a r t s  c o u r t  r ecognized ,  such a  d e c i s i o n  
". . .can a w a i t  a n o t h e r  day . .  . I 1  (438 F.2d a t  8 5 4 ) .  

The l e g a l  scope of t h e  FHSA, a s  i t  r e l a t e s  t o  c h i l d  and a d u l t  u s e  of 
p r o d u c t s ,  c a n  be  exp lored  and f a c t u a l  i s s u e s  can b e  r e s o l v e d  i n  connec t ion  
w i t h  such s p e c i f i c  p r o d u c t s  a s  lawn d a r t s  and b i c y c l e s .  However, t h e  
r e g u l a t i o n s  cover ing  a l l  t o y s  and c h i l d r e n ' s  a r t i c l e s  w i t h  s h a r p  edges  o r  
s h a r p  p o i n t s  p r e s e n t  a  more d i f f i c u l t  s i t u a t i o n .  No c o u r t  a c t i o n  o r  even 
s e r i e s  of a c t i o n s  could  a d e q u a t e l y  a d d r e s s  t h e  m u l t i t u d e  of f a c t  s i t u a t i o n s  
p r e s e n t e d  by a l l  t h e  p r o d u c t s  a f f e c t e d  by t h e s e  r e g u l a t i o n s .  And due p r o c e s s  
of law under t h e  FHSA demands t h a t  t h e s e  q u e s t i o n s  b e  c o n s i d e r e d .  The 
l e g i s l a t i v e  h i s t o r y  of t h i s  Act c l e a r l y  p r o h i b i t s  t h e  Commission from 



" ' [p resc r ib ing]  d e s i g n  c r i t e r i a  f o r  a l l  p r o d u c t s  t o  which c h i l d r e n  have 
a c c e s s "  (438 F. 2d a t  852, q u o t i n g  from 1969 Sena te  Report  No. 91-237). 

The i d e a l  s o l u t i o n  t o  t h i s  dilemma i s  t o  u t i l i z e  t h e  CPSA t o  r e g u l a t e  
a l l  consumer p r o d u c t s  which p r e s e n t  i n j u r y  r i s k s  t o  c h i l d r e n  from s h a r p  
p o i n t s  o r  s h a r p  edges .  Only p r o d u c t s  which p r e s e n t  a n  unreasonab le  r i s k  
of i n j u r y  because  of t h e  a g e  of t h e  u s e r  would b e  covered ,  b u t  some of 
t h o s e  p roduc t s  might b e  used by b o t h  a d u l t s  and c h i l d r e n .  I n  t h a t  s i t u a t i o n  
t h e  CPSA, u n l i k e  t h e  FHSA, i n v o l v e s  no j u r i s d i c t i o n a l  problem. Congress 
has  p rov ided  t h e  s o l u t i o n  t o  a  d i f f i c u l t  r e g u l a t o r y  problem and t h e  
Commission should t a k e  advantage of i t .  

Bes ides  broadening t h e  l i m i t e d  scope of t h e  FHSA, i s s u i n g  t h e  s h a r p  
p o i n t  and s h a r p  edge r e g u l a t i o n s  under  t h e  CPSA o f f e r s  o t h e r  advan tages .  
According t o  s e c t i o n  1 8  of t h e  FHSA, laws of s t a t e s  and t h e i r  p o l i t i c a l  
s u b d i v i s i o n s  t h a t  a p p l y  t o  c a u t i o n a r y  l a b e l i n g  a r e  superseded  by t h e  
f e d e r a l  p r o v i s i o n s  i f  t h e  s t a t e  and l o c a l  laws s e t  d i f f e r i n g  r e q u i r e m e n t s .  
FHSA banning p r o v i s i o n s ,  however, have no s t a t u t o r y  e f f e c t  on o t h e r  laws.  
S e c t i o n  26 of t h e  CPSA, i n  c o n t r a s t ,  preempts a l l  s t a t e  and l o c a l  p r o v i s i o n s ,  
w i t h  r a r e  e x c e p t i o n s ,  t h a t  a r e  n o t  i d e n t i c a l  t o  t h e  s a f e t y  s t a n d a r d s  
i s s u e d  by t h e  Commission. T h i s  means t h a t  one s e t  of s a f e t y  s t a n d a r d s  
w i l l  a p p l y  thaoughout t h e  c o u n t r y  whenever t h e  f e d e r a l  government r e g u l a t e s  
a  c a t e g o r y  of p r o d u c t s .  S t r i c t e r  compliance w i t h  t h e  Commission's s t a n d a r d s ,  
g r e a t e r  a v a i l a b i l i t y  of p r o d u c t s ,  and lower consumer p r i c e s  would b e  t h e  
p robab le  r e s u l t s  of r e g u l a t i n g  sharp-po in ted  and sharp-edged t o y s  under 
t h e  CPSA because  of i t s  preemption c l a u s e .  The FHSA a l t e r n a t i v e  p e r m i t s  
any s t a t e  t o  s e t  s t a n d a r d s  f o r  any and a l l  t o y s  t h a t  a d d r e s s  t h e  g e n e r a l  
hazards  of s h a r p n e s s ,  and t h i s  c o c l d  w e l l  r e s u l t  i n  dozens of d i f f e r i n g  
and confus ing  s t a n d a r d s .  

Smoother enforcement of t h e  t o y  r e g u l a t i o n s  a g a i n s t  imported p r o d u c t s  
p r o v i d e s  a n o t h e r  reason  f o r  u t i l i z i n g  CPSA j u r i s d i c t i o n .  The CPSA 

: p e r m i t s  t h e  Commission t o  e n f o r c e  i t s  i n s p e c t i o n  and recordkeep ing  
requ i rements  a g a i n s t  f o r e i g n  m a n u f a c t u r e r s  ( s e c t i o n  1 7 ( g ) )  by c o n d i t i o n i n g  
t h e  i m p o r t a t i o n  of consumer p r o d u c t s  upon such compliance.  The import  
p r o v i s i o n s  of t h e  FHSA do n o t  have a  comparable s t i p u l a t i o n .  I n  a d d i t i o n ,  
t h e  FHSA permi t s  i n t r o d u c t i o n  i n t o  t h e  c o u n t r y ,  under bond, of p o s s i b l y  
hazardous  s u b s t a n c e s  w h i l e  t h e  CPSA a p p a r e n t l y  does n o t  i n c l u d e  t h i s  
excep t  i o n .  

Where toy  r e g u l a t i o n s  a r e  e f f e c t i v e  on o r  a f t e r  a  f u t u r e  e f f e c t i v e  
d a t e ,  a s  i s  proposed f o r  t h e  s h a r p  p o i n t  and s h a r p  edge r e g u l a t i o n s ,  t h e  
r e p u r c h a s e  p r o v i s i o n s  of t h e  FHSA w i l l  n o t  a p p l y  t o  t o y s  a l r e a d y  on t h e  
market o r  t h o s e  i n t r o d u c e d  b e f o r e  t h e  e f f e c t i v e  d a t e .  By c o n t r a s t ,  t h e  - 
remedies  of s e c t i o n  1 5  of t h e  CPSA would a p p l y  t o  a l l  s u b s t a n t i a l  toy 
hazards  p r e s e n t e d  by p a s t  and f u t u r e  t o y s .  I do n o t  b e l i e v e  t h e  Commis- 
s i o n  cou ld  t a k e  a c t i o n  a g a i n s t  t o y s  a l r e a d y  on t h e  market  t h a t  p r e s e n t  
s h a r p  p o i n t s  o r  e d g e s , o n c e  a  r e g u l a t i o n  on t h i s  h a z a r d  becomes f i n a l  under  
t h e  FHSA and does  n o t  cover  them. Determining under CPSA s e c t i o n  30(d)  
t h a t  t h e  p r o v i s i o n s  of t h e  FHSA a r e  n o t  adequa te  t o  reduce  t h e s e  r i s k s  
would b e  extr.emely d i f f i c u l t  i n  l i g h t  of t h e  e a r l i e r  Commission d e c i s i o n  
n o t  t o  u t i l i z e  i t s  f u l l  FHSA a u t h o r i t y .  



P o t e n t i a l  d e l a y  i n  i s s u i n g  t o y  r e g u l a t i o n s  i s  a  f i n a l  c o n s i d e r a t i o n  
t h a t  a f f e c t s  t h e  d e c i s i o n  of which a c t  should  p r o v i d e  t h e  j u r i s d i c t i o n a l  
b a s i s .  Because t h e  s h a r p  p o i n t  and s h a r p  edge r e g u l a t i o n s  a r e  j u s t  
p r o p o s a l s ,  s w i t c h i n g  t o  t h e  CPSA would probably  n o t  i n v o l v e  a  s u b s t a n t i a l  
d e l a y  when compared w i t h  t h e  t ime  p e r i o d  t h a t  w i l l  p recede  t h e  f i n a l i z a t i o n  
and e f f e c t i v e n e s s  of t h e  FHSA p r o p o s a l s .  

S i n c e  most of t h e  arguments p u t  forward i n  my d i s s e n t  t o  t h e  FHSA 
b i c y c l e  r e g u l a t i o n s  a r e  r e l e v e n t  h e r e ,  I i n c o r p o r a t e  t h a t  op in ion  by 
r e f e r e n c e  and a t t a c h  a  copy. 

Richard 0 .  Simpson 
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