
U.S. CONSUMER PRODUCT SAFETY COMMISSION 

WASHINGTON, D. C. 20207 

MINUTES OF COMMISSION MINUTES 

December 15, 1983 

Third Floor Hearing Room 
1111 - 18th Street, N.W. 

Washington, D.C. 

The December 15, 1983, meeting of the Consumer Product Safety 
Commission was convened in open session by Chairman Nancy Harvey Steorts. 
Commissioners Terrence Scanlon, Stuart M. Statler and Sam Zagoria were 
present. 

Agenda Matters. 

1. Flammable Fabrics Act Export Policy 

At the request of four public interest groups, the Commission 
held a public hearing on October 26, 1983, on the issue of whether 
the Commission should reconsider' the export policy announced in a 

- Memorandum Decision and Order In the Matter of Imperial Carpet 
Mills, Inc. (CPSC Docket No. 80-2), issued on July 6, 1983. That 
policy states that goods not in compliance with an applicable 
standard issued under the Flammable Fabrics Act (FFA) may be 
exported whether or not they have been in domestic commerce as long 
as all conditions set forth in the export provisions of the 
Flammable Fabrics Act are met. Previously, Commission policy 
prohibited-export of non-complying products subject to an applica- 
ble flammability standard if they had been distributed in domestic 
commerce. The issue now before the Commission is whether to 
reconsider the policy announced in the Imperial Carpet Mills case; 
and, if so, the further issue of whether aproceeding concerning 
reconsideration of the FFA export policy should also address 
whether to apply the same policy to goods regulated under the 
Consumer Product Safety Act (CPSA) or 'the Federal Hazardous Sub- 
stances Act (FHSA) . 

Following substantial discussion, including a review of the 
principal points made during presentations at the October public 
hearing and a discussion of the Commissionls procedures for provid- 
ing notification to foreign governments concerning firms1 intent to 
export non-complying goods, the Commission agreed to reschedule a 
meeting to decide the reconsideration issue pending receipt from 
staff of additional information on export notification. 

\ 
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2. P o l i c y  f o r  Dissemina t ion  of NEISS Data  

The Commission cons idered  a  p o l i c y  f o r  t h e  a c t i v e  dissemina- 
t i o n  of NEISS d a t a  t o  add re s s  t h e  concern t h a t  pub l i sh ing  n a t i o n a l  
e s t i m a t e s  i n  c e r t a i n  c i rcumstances  may b e  mi s l ead ing  t o  t h e  p u b l i c .  

Following d i s c u s s i o n ,  t h e  Commission vo t ed  3-1, wi th  Commissioner 
Zagoria  d i s s e n t i n g ,  t o  approve t h e  fo l l owing  po l i cy :  

I n  any p u b l i c a t i o n  by t h e  Commission of NEISS d a t a ,  a l l  
p roduc t  codes w i l l  b e  l i s t e d  and w i l l  show t h e  a c t u a l  number 
of c a s e s  r e p o r t e d ;  however, t h e  n a t i o n a l  e s t i m a t e  w i l l  n o t  be  
g iven  u n l e s s  (1)  t h e  number of c a s e s  i s  20 o r  more, (2) t h e  
n a t i o n a l  e s t i m a t e  i s  1200 o r  more, and (3) t h e  c o e f f i c i e n t  of 
v a r i a t i o n  (CV) i s  3 3  p e r c e n t  o r  l e s s .  Product  codes f o r  which 
t h e  n a t i o n a l  e s t i m a t e  i s  no t  g iven  w i l l  be f o o t n o t e d ' t h a t  t h e  . 
code i n  q u e s t i o n  had fewer t han  20 c a s e s  r e p o r t e d ,  t h e  n a t i o n a l .  
e s t i m a t e  is  below 1200, and /or  t h e  c o e f f i c i e n t  of v a r i a t i o n  is  
g r e a t e r  t han  33 p e r cen t .  

Commissioner Armstrong was n o t  p r e s e n t  f o r  d i s c u s s i o n  of t h i s  
m a t t e r  and i s  n o t  p a r t i c i p a t i n g  i n  t h e  v o t e .  

3 .  Crib Hardware: Proposed 30 (d) Rule 

The Commission* cons idered  a  proposed r u l e  under s e c t i o n  30(d) 
of t h e  Consumer Product  S a f e t y  Act (CPSA) t o  t r a n s f e r  from t h e  
F e d e r a l  Hazardous Substances  Act (FHSA) t o  t h e  CPSA r e g u l a t i o n  of 
r i s k s  of dea th  o r  i n j u r y  t h a t  may b e  a s s o c i a t e d  w i t h  baby c r i b s  
having i t ems  of hardware t h a t  b r eak ,  become l o o s e ,  de tach  o r  
o the rw i se  f a i l  t o  perform t h e i r  in tended  f u n c t i o n ,  o r  a r e  n o t  
provided w i th  t h e  c r i b s .  The r i s k s  of i n j u r y  proposed t o  b e  
t r a n s f e r r e d  t o  t h e  CPSA do n o t  i n c l u d e  any r i s k s  of i n j u r y  asso- 
c i a t e d  w i th  i t ems  of c r i b  hardware a l r e a d y  addressed  by r e g u l a t i o n s  
i s s u e d  under  t h e  FHSA. 

Following d i s c u s s i o n ,  t h e  Commission vo ted  3-1, w i th  Commissioner 
Scanlon d i s s e n t i n g ,  t o  propose t h e  30(d)  t r a n s f e r  r u l e  f o r  c r i b  
hardware and t o  approve t h e  d r a f t  F e d e r a l  R e g i s t e r  n o t i c e  of 
p roposa l .  Commissioner Scanlon f i l e d  a  d i s s e n t i n g  s t a t emen t ,  copy 
a t t a c h e d .  Commissioner Armstrong was n o t  p r e s e n t  f o r  d i s c u s s i o n  of 
t h i s  m a t t e r  and is  n o t  p a r t i c i p a t i n g  i n  t h e  d e c i s i o n .  

There be ing  no f u r t h e r  bus ine s s  on t h e  agenda, Chairman S t e o r t s  
adjourned t h e  meeting.  

For t h e  Commission: 

Attachment 

Sadye E. ~ u n n  
S e c r e t a r y  
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preliminarily cietermines that thia 
transfer is in the public interest because. 
in the event the Commiss~on fin& that e 
risk of death or injury is associated with 
cribs having items of hardware which 
break. become loose. detach or 
otherwise fail to perform their intended 
function. or are not provided with the 
crib, public notification and remedial 
action can be accomplished more 
expeditiously under the CPSA than 
under the FHSA. 

The risks of injury which the 
I 
I 

Commission proposes to transfer do not 
include any risks of injury associated 
with any item of crib hardware which is 

____CC- - already addressed by regulations iaaued 
under the FHSA. 

I 

CONSUMER PRODUCT SAFETY 
DATE Comments concerning this 

COMMISSION 
proposal must be received in the Office . 
of the Secretary by January 26,1984. 

Proposed Rule to Regulate Under the 
Consumer Roduct Sat tty Act Risks of 
Infury That May Be A8sociated Wlth 
Baby Crib8 Havlng Certain Hardware 
FMwes or O m l s d m  

Asmov: Consumer Product Sefety 
Conunissioh 

8umaRY:  The Commission is 
investigating the possibility that various 
items of hardware on beby cribs may 
break, become loose, detach. or 
otherwise fail to perform their Intended 
function. or may have been omitted. so 
that risks of asphyxiation, concussion, 
laceration or other injury am created Tor 
children occupying such cribs. 

Should regulatory action become 
: necessary to address any risk of death 
I or injury which may be associated with 
' baby cribe having any type of hardware 

failure or omission (other than a risk of 
injury associated wlth an item of cnb 
hardware now subject to regulations 
issued under the Federal Hazardous 
Substances Act], the Commission 
proposes to use the provisions of the 
Consumer Product Safety Act rather 

: than those of the Federal Hazardous 
Substances Act.' The Commission 

Comntrdomr Terrence M Scanla voted 
againrt the propom1 which ir the rubiecb of thir 
notlca and filed a separate aiatea~nt conanring 
rhls maUer. Comrmreoaer Scanloo'r separate 
statement is available in the Canduion'r publk 
readiug room. 8th floor. 1111 18th Sweet. NW, 
W ~ t o h  D . C  or by calling the Office of the 
Geaetary. (301) 4BZ-WBl Commiwmner Saundra 
Brown Armrtrollg war not preaent at the meeting at 
which thia matter war decided and did not 
p d d p a t e  iq the decision to propose lhir rule. 

ADDRESS: Comments should be sent to 
the Office of the Secretary, Consumer 
Product Safety Commission, 
Washington. D.C. 20207: telephone (m) 
492-6800. 

POR ~ m i m  IWFORMATION c m a m  -- 
Lynn Lichtenstein, Trial Attorney. 
Division of Administrative Litigation, 
Consumer Product Safety Commiasim, 
Washington. D.C ZlUl7; tdephone ( 3 a )  
4924628. 
SUPPLEMENTARV INFORYATlOl* By this 
notice, the Commission proposes to 
regulate under the Consumer Pmduct 
Safety Act (CPSA. 15 U.S.C. 2051 et seq.) 
rather than under the Federal 
Hazardous Substances Act (FHSA, 15 
U.S.C. 1281 et seq.) possible risks of 
death and dinjury such as asphyxia, 
concussion. and laceration. which may 
be aseociated with baby cribe havi~lg 
certain types of hardware f a i l u ~ s  or 
omissions, examples of which are gven 
below. 

The risks of injury which the 
Commission proposes to transfer to the 
CPSA do not include any of the 
following risks of injury which may be 
associated with crib hardware: 

1. Any risk of injury associated with 
release of locking or latching devices to 
secure dmpside mile from a single 
action at a force of less than 4.5 
kilograms (10 pounds]: 
2 Any risk of injury aesociated with 

any horizontal bar. ledge. projection 
hm. orother surface attached to or 
forming a part of any end panel or side . 

of a crib which is accessible to a child - 
inside the crib and ia capable of being 
used aa a toehold. and which is located 
less than 51 centimeters (u) inches] 
above the.mattress support in its lowest 
position when the side rail is in its 
highest positian on a "full-size crib" (as 
that term is cbbsred at 16 CFR 1508.l[a)). 
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or less than 40.6 centimeters (16 inches) determined that it is the public detached. The detached hanger went 
, above the mattress support in its lowest interest to regulate under the CPSA unnoticed. 

adjustable position when the crib side is rather than the FHSA the possible risks The child was put to bed at la00 p.m. 
in its highest adjustable position on a of death or injury which may be At 7:30 the-next morning, the child was 
"non-full-size crib" (as that term is associated with ba6y cribs having founct dead. The body was positioned 
defined in 16'CFR 1509.2); or various kinds of hardware failures and with the head downward. the chin 

3. Any other risk of injury addressed omissions. some of which are described almost touching the floor: The legs were 
by regulations applicable to cribs issued in this notice. caught between the mattres~ and the 
under the PHSA and published at 16 A. 

- siderail of the crib next to the wall. 
CFR 1500.18(a) (13) and (14). Part 1508, The medical examiner determined 
and Part 1509. The Commission is aware of several that the cause of death was positional 

k t i o n  Wd) of the CPSA (15 U.S.C kinds of crib hardware failures or asphyxia, or asphyxia caused by the 
M)79(d)) governs this propesed rule. That omissions which create risks of position in which the body had become 
section provides that a risk of injury asphyxiation, concussion, laceration. or entrapped. ~f a child remains upside 
which is associated with a consumer other injuries. ,' down for a sufficient period of time. the 
product and which could be eliminated Hangers which attach the mattress child will be unable to breathe. 

+ or reduced to a sufficient extent by Support the (see 1 and I, this -, the apparently had 
-action under the Federal Hazardous 2) can detach or break. Recently the moved or rolled to the comer of the crib 
Substancee Act may be regulated undet- Commimion learned of the death of a where the hanger detached. The 
the CPSA only if the Commission by rule five-month-old boy in a crib which mattress and mattress support at that 
finds that it is in the public interest to resulted after a mattress support hanger tamer then titled and the 
regulate such risk of injury under the became detached from the hook on the lild.a head and upper body slipped 
CPSA. crib comer post. . 

The Commission has examined the 
through the gap between the frame of - The crib involved in this accident was the crib and the The child was 

applicable statutes and has considered approximately five years old and had caught when the mattress and mattress 
the-facb regarding possible risks of been used by two other families before lupporl rehlmed to a horiranLal death or injury which may be associated the fatal accident. The current owner after most of weight had with baby ctibs.having certain types,of had used the crib for five months with the gap, hardware failures or omissions. These no indication of any safety-related 
risks inalude those which are associated problem. The staff is also aware of a recent 
with the malfunction and inadequacy of On the day of the accident, the father death which when a bracket 
hardware on the crib. as well as with had moved the crib to install bumper for the guide rod of the dropside (see 
the failure toinclude one or more items pads to protect the child from hitting 3, became loose. The 
of hardware with the crib. The against the slats-A hanger at one of the became entrapped against the frame of 

the crib and died. Commission has preliminarily . - corners next to the wall became 
~ C O O C ~ I Y  

- 

, 
- 
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Other hardware hilures involve 
machme screw8 or bolts which can pull 
out or loosen In one incident, a 13- 
month-old girl m e  in a crib with one 
fixed siderail ard m e  dropside. The boft 
holding the top d of the fixed siderail 
to a~ end panel at one comer of the crib 
become loorre. The threaded retaining 
nut @ommet nut] which should have 
held the bolt in pbce either was never 
supplied or was missing. The si&rail 
couldthmmcweardetfhetopa~sy . 
from the end-panel..The child's head 
was cawght between.the loose sidr rail 
and t h e d p a d d k h e d l t  is - 
believed that she slid down intothe- 
opening fonned by the siderail anathe 
end panel. Shewas caught by the neck 
and strangled to death. 

In another incident involving a 
machine screw, the screw or bolt 
securing the bottom of the fured siderail 
became disconnected from the 
comerpost This allowed movement of 
the siderail, The two-year-old girl in the 
crib fell through the opening between 
the siderail and the mattress at the 
corner where the bolt had come out The 
child cried one time, and her parents -- 
found her trapped with her head caught 
between the mattress and the siderail. 
Her body was hanging between the . 
mattress and the siderail. The child's 
entiie weigh war, supported solely by 
her head. The dctim was blue in the 
face and unable to breath when found. , 
She suffered soft tissue damage to the 
neck and abrasions. Because the victim 
was unable to breath, she could not give 
a second cry. This may explain the 
absence of any crying by the children 
involved in many of these cases. 
Examination of the bolt and the 
threaded insert into which it fit revealed 
that when the bolt was inserted through 
the siderail into the threaded insert. the 
bolt engaged by only % inch, or Z4 
threade. 

Wood screws may also fail by pulling , 
out or loosening. In one case an entire 
crib collapsed because the wood screw 
pulled out of the wood components d 
the crib. A seven-month-old boy who 
was standing up in the crib at the time 
suffered fractures to the hand and wrist 
of hia right arm, tom ligaments, and 
poeaible permanent disability of the- 
hand and wrist. In other cases. wood 
screws holding the hooks to the 
cornerposta have pulled out and could 
not be retightened 

Some failures involve,the hook8 
supporting the mattress hangers. m e  
Fig. 2) Them hook8 may bend or break. 
In one incident the hwest metal hook on 

a. lk m I Tuesday. December 27. 

one cornerpoet of a crib broke causing 
the a-month-old boy in the crib to fall 
to the floor. In another incident the 
plastic hook8 on a crib broke leaving the 
victim hanging to the crib rail. Breakage 
was across the plastic strip containing 
the hooks, ocnvring immediately above 
three of the hooks. The 18-month-aid 
boy in the crib was left hanging orrb the 
siderail. In a third incident the plastic 
hook  themselves broke off. The ten- 
mu&&lboy  in the crib was thrown to 
the floor and the mattress and spring fell 
on tap of him. The child was found 
-and bleeding from the right ear. 
The Commission and its staff are 

'cu~emtly aware of 33 in-depth 
W * t i o n a  describing failures of 
o b i o n s  of crib hardware covering the 
period from 1980 to March. 1983. In 13 of 
these incidents, the children died. In 7 
other cases. the children became 
entrapped but were freed, and in 
another 4 incidents, the chjldren 
involved suffered bruises. 

These and other incidents involving 
crib hardware failures or omissions 

. during this period are included in a 
document titled "Summary ol Sixty- 
seven Incidents Associated with Crih 
Hardware--January 198GMarch 1983." 
which was compiled by the 
Commission's Directorate for 
Epidemiology. This documenris 

'available for inspectian in the 
Cornmiasion's public reading room. 8th 
floor, 1111 18th Street NW.. 
Washington, D.C.. or by writing to the 

- Office of the Secretary, Consumer 
Product Safety Commission. 
Washington. D.C. 2 0 ~ .  

The Commission staff is also aware of 
appmxirnately 10 incidents of breakage 
or deformation of hooks which occurred 
in 1978 and 1979. 

Data concerning injuriedto children in 
cribs were, prwiouely collicted md 
published by the Commission in a 
document entitled Hazard Analpsir 
Cribs, (NIIG1504-75-HBn), dated 
December. 1975. This report lista e w  
cases involving full-size cribs in which 
various items of crib hardware failed. 
These incidents occurred from 197x 
through 1974. Three of-the rictilns 
involved in these incidentdied. TLe 
others suffered hematoma b the heed . 
contusions, abrasion& b r u h ,  cm nu - 
injury. 

The staff continues to update its data 
concenring injuries aesociafed with crib 
hardware failures and omissions. - 
B. ~ e ~ u l a & n  Under CPSA Rather Than 
FHSA 

Since 1974, crib manufacturers have 

1983 1 Pitposed RL les 

been required to report possibb 
substantial hazards under section 15(b) 
of the mA. [I5 U.S.C. 20&@)bzThe 
Cornmiasion has r t s 'ved  s e v d  such 
reports concerning cr b hardware 
f a i b  artKRhioas. Thecommw 
has a h  learned of hardware failures 
andarnissions-de& - 
certificates, uummer complaints. news 
articles, and o h  sormes. 

The C o m m i ~  believes that the 
exposure d children tc hardware 
failures or omissions thrt ais rejmted 
a discovend s h d d  be limited as 
quickly w p d e .  The Gmmiseion 
staifbeiieves it arn do this most 
cflectively tbrorrgh the n agotiation. 
Wgetioo and injumtion processes 
avail?blato it u n d ~  section 15 and. 
whee apppr ia to  s e c k n  12, of the 
CPSA (See CFR 1115.20 and 15 U.S.C. 
2084 amd2051~ 

Under sectior 15 of thc FHSA (15 
U.S.C. ID* the Commission can also 
negotiate and order (following an 
adjudicatory proceeding) public notice 
and recall of cribs with the hardware 
failures or omiseions. However, such 
action under the FHSA can be initiated 
only after the Commission has issued an 
FHSA regulation applicable to the cribs. 
Since this "prior rulemaking" 
requirement does not exist under section 
15 of the CPSA, the Commission 
believes that it would be m e  
expeditiam to act under t h e  CPSA. In 
addition. an adjudicatory proceeding 
under section 15 of the CA'SA provides 
affected person and 6rnw oniththe same 
due process sefegtrah tbat they would 
h v e  in an adjudiieatorp p e e d *  
under section 15 oi the FHSA 

For-these reesoas, the Conanission ~~~ 6d.s that f is isr the pu6lic 
interest to regdate riaks of injury to 
chikLen fram cribs with hardware 
faitares or omiaaiona urrde the CPSA 
&her dran the P H S k  

C ~ o n ~ W p s i e p ~ s  

Section603 ofthe R e g u b t a g  
~ibii ityAEt(RFA.5U2~688) 
PequieesageDciestoprepereaPbmakl? 
a d b t e  for Da$iiccomorcnl an iuitial 
mg&toQ &ibiJity ane)ysdtha 
impad od any p p e d  d e  oo tunall 
entitiel?, ixtdding mall ~~. 
Section 605fb) of the RFA ~rmdes  tbat 
an agency is no( required to wepare a 
regulatory flexibility analy! is ii the - 

T h e  originah requirement waa cantained m 38 FR 
(February 18.1874) an.! the cufrent venim of 

thi8 requirement can be found at 16 CFR 111ia 
d i c h  waa pmmalgated Ayucli 7; 1WR 
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agency certifies that the rule. if issued 30(d). Pub. L 92-573,86 Stat. 1207, as ; 
crn R i~nal basis, will not have a amended Pub. L. 94-284.90 Stat. 503. 
signif~cant economic impact on a Pub. L 97-35, 95 Stat. 703; 15 U.S.C. 
substantial number of small entities. 2079(d)). the Commission proposes to 1 

The regulation proposed below. if amend the Code of Federal Regulations. 
Issued on a final basis, will not by itself Title 18. Chapter IL Subchapter 0, Part 
impose any legal or other obligation on 1145, by adding new a 3 1145.14. as 
any person or firm. The rule would follows 
simply express the Commission's 
determination that any action taken to p ~ m  1145--fqEGuL~nO~ OF 
eliminate or reduce the risk of injury PRODUCTS SUBJECT TO OTHER 
with which it is concerned will be taken A C ~ S  UNDER THE CONSUMER 
following the procedures set forth in the P R O O U ~  SAFETY A- I 

CPSA rather than the PHSA. 
If the Commission issues afinal rule 4 . . . 

based on the proposal published below, 
, and-then determines that it should act to 911a14 trlwwlth -,, eliminate or reduce the risk of injury herdrwrs tallurea or ombsion~ rlslu d 

which is the subject of the rule, the death or I n w .  
Commission will be required to initiate 
and follow through to completion . (a] The Commission finds that it is in 

appropriate judicial or administrative the public interest to regulate under the 
proceedings under one or more sections Product Safety Act. rather 
of the BSA before it can impose any than under the Federal Hazardous 
obligation on any person or fum. Substances Act. possible risks of death 

Since a final rule based on the or injury that may be associated with 
propose1 imposes no obligation on any cribs having items of hardware 
pereon or firm. the Co-isdon hereby which break. become loose. detach. or 
certifies that it will not hevg a otherwise fail to perform their intended 
significant economk impact on a function. or which have been omitted; 
substantial number of small businesses. except those risks of injuries associated 

with baby cribs which are addressed by 
D. Environm~~~tal Considerations provisions of 10 CFR 1500.16(a)(13); Part 
The regulation proposed below falls 1508; 8 1500-18(a1(14). Part 1509. - 

within the categories of Commission 
actionsdesvibed in 113 CFR 1021.5(c) (b) Therefore, if the Commission hinds 
that have little or no potential for be any 

the human environment. For of death or which may be 
this reason, neither an environmental associated with baby cribs having any 
assessment nor an environmental oE the hardware failures or omissions 
impact statement is required. described in B 1145.14(a) shall be 

regulated only under one or more 
E ~ u s i ~ P O d P r o ~  provisions of the Consumer Product 

After consideration of the information Act. 
set forth above. and provisions of the 
FHSA and the CPSA. the Commission 
hereby proposes to regulate under the 
CPSA rather than the FHSA all possible 
risks of death or injury which may be 
associated with baby cribs having 
hardwarn failures or omissions except 
those risks of injury associated with any 
item of crib hardware now subject to 
regulations issued under the FHSA 
Until issuance of any final regulation. - under section 30(d) of the CPSA, the 
Commission has authority to regulate 
under the FHSA any risk of injury 
described in this notice whichthese 
cribs may present. 

List of Subjects in 16 (2% Part 11% 

Administrative practice: and - 
procedure. Consumer pro@ction. infants 
and c h i l d m  

Therefore. under provisions of the 
Consumer Product Safety Act (section 

Interested persona are invited to 
submit written comments by January 2% 
1984. Comments may be accompanied 
by written data. views. and arguments. 
and should be addressed to the 
Secretary. Consumer Roduct Safety 
Commission, Washington. D.C. m207. 

Received comments may be seen in 
the Office of the Secretary. Eighth FIoor, I 

1111 18thStreet NW.. Washington, D.C, 
between 890 a.m. and 5:00 p.m.. Monday 
t h i g h  Friday. 
(Sec 30(d). Pub. L 92473.86 Stat. 1207, ae 
amended Pub. L 4CZ&4.90 Stat. 503. Pub. L 
97-35.95 Stat. 703: 15 U.S.C 20f9M)) 

Dated: December 2% 1983. I 
Sedye E lhmn. 
Secretary* Consumer Product Safety 
hmiss ion .  

1 
I 
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U.S. CONSUMER PROOUCT SAFETY COMMISSION 

WASHINGTON, D. C. 20207 

STATEMENT OF 

TERRENCE M .  SCANLON, V I C E  CHAIRMAN 

S E C ~ I O N  30 ( d )  , C R I B  HARDWARE PROPOSAL 

December 1 5 ,  1983  

I r e l u c t a n < l y  d i s s e n t  t oday  on t h e  i s s u a n c e  o f  t h e  p roposed  
30 ( d )  Consumer P, roduct  S a f e t y  A c t  (CPSA)  r u l e  w i t h  r e g a r d  t o  c r i b  
hardware .  I 

I s h a r e  my i c o l l e a g u e s l  c o n c e r n s  a b o u t  t h e  t r a g i c  i n j u r i e s  
and  d e a t h s  a s s o c i a t e d . w i t h  c r i b  hardware .  However, I do n o t  
b e l i e v e  t h a t  s h i ) f t i n g  t o  a  p o t e n t i a l  l i t i g a t i o n  p o s t u r e  i s  t h e  
most  e f f e c t i v e  and  l e g a l l y  b i n d i n g  s o l u t i o n .  

I 

I Gran ted ,  any h a z a r d s  t o  i n f a n t s  i s  a  m a t t e r  of  u rgency .  
However, h a s t e  cbn make w a s t e ,  and  i n  t h e  l o n g  r u n  t h e  consumer 
may r e c e i v e  no p i r o t e c t i o n  w h i l e  w e  l i t i g a t e  any of  t h e  Commiss ion 's  
subsequen t  a c t i o n s  f o l l o w i n g  a  3 0 ( d )  p r o p o s a l .  

T h i s  Commission 
F e d e r a l  Hazardous 
ware (16 CFR 1508.. 

a l r e a d y  h a s  mandatory  r e g u l a t i o n s  under  t h e  
S u b s t a n c e s  A c t  (FHSA) d e a l i n g  w i t h  c r i b  ha rd -  
6 )  . W e  s h o u l d  e x p l o r e  p o s s i b l e  amendments o r  

30 ( d )  r u l e  w e  mu'st: (1) show e i t h e r  t h a t  t h e  r i s k  c a n n o t  be r e g u l a t e d  
unde r  t h e  FHSA; o r  ( 2 )  t h a t  it i s  i n  t h e  p u b l i c  i n t e r e s t  t o  p roceed  
unde r  t h e  CPSA. / I doub t  t h a t  w e  have  m e t  e i t h e r  t e s t ,  e s p e c i a l l y  
s i n c e  w e  c o u l d  c t e a r l y  r e g u l a t e  unde r  t h e  FHSA and have  a l r e a d y  done 

r e v i s i o n s  t o  t ho , s e  r e g u l a t i o n s  a s  t h e  most  a p p r o p r i a t e  l e g a l  r o u t e  
t o - a d d r e s s  c r i b  hardware  c o n c e r n s .  

The F i f t h  
foam i n s u l a t i o n  
Consumer P roduc t  

. s o  w i t h  r e g a r d  t o  o t h e r  c o n c e r n s  w i t h  c r i b  ha rdware  (16 CFR 1508.  6 ) .  

C i r c u i t  Cour t  o f  Appea l s  i n  t h e  u r e a  formaldehyde 
(UFFI) d e c i s i o n  Gulf Sou th  I n s u l a t i o n  v .  U . S .  
S a f e t y  Commission (701  F.  2d 1137)  s a i d  i n  

A l so  s i n c e  t h e  s t a f f  i n d i c a t e d  a t  t h e  December 9  b r i e f i n g  t h a t  
t h i s  i s  a  " g e n e r i c "  problem ( n o t  m a n u f a c t u r e r  o r  p r o d u c t  s p e c i f i c )  $< 

s u b s t a n c e  t h a t  t o  t r a n s f e r  f rom t h e  FHSA t o  t h e  CPSA by way of  a  



a s s o c i a t e d  w i t h  c r i b  ha rdware ,  r u l emak ing  i s  t h e  approach  Congress  
'set f o r t h  r a t h e y  t h a n  t h e  p r o d u c t  s p e c i f i c  Sec .  1 5  app roach .  (See  
Ford  Motor Co. v .  - FTC 6 7 3  F. 2d 1008 ,1981 ,  9 t h  C i r c u i t ) .  

I know tha! t h e  " g e n e r i c "  i s s u e  and ru l emak ing  v e r s u s  t h e  
a d j u d i c a t o r y  app roach  h a s  a l r e a d y  been  r a i s e d  w i t h  r e g a r d  t o  
a n o t h e r  r e c e n t  $ommission a c t i o n .  I am a g a i n  a f r a i d  t h a t  y e a r s  
w i l l  go by w i t h p u t  a d e q u a t e  n o t i c e ,  and w i t h o u t  r e s o l u t i o n  t o  t h e  
p rob lem w i t h  p r 9 b a b l e  l i t i g a t i o n .  

F i n a l l y ,  I ! am n o t  conv inced  t h a t  t h e  v o l u n t a r y  s t a n d a r d  p r o c e s s  
h a s  been  g i v e n  a c h a n c e  t o  o p e r a t e  h e r e .  S t a f f  s a y s  " i n d u s t r y  h a s  
i n d i c a t e d  a  w i l l i n g n e s s  t o  c o o p e r a t e . "  I s u g g e s t  we e x p l o r e  t h a t  
o p t i o n ,  and  c o n v i n c e  i n d u s t r y  o f  o u r  c o n c e r n  and t h e  p rob lems  
i n v o l v e d ,  and that w e  g e t  on w i t h  a  p r a c t i c a l ,  e f f e c t i v e  s o l u t i o n .  

I 


