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1750 K St., NW.
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Presiding: Commissioner Kushner (Vice Chairman)
Present : Commissioﬁer Newman
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ITEM
Draft Bicycle Regulations
--Memo June 24, 1974, to Commissioners from R.A. Danca,
"Bicycle Regulations Revisions"
DECISION
The Commission approved the regulations under the Federal Hazardous
Substances Act banning those bicycles not meeting certain specifica-

tions, and the proposal to require affirmative labeling for publica-
tion as soon as possible in the Federal Register.

A COMMISSION VOTE

Approve regulations and proposed affirmative labeling requirement:
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1) Do not approve the Notice

2) Abstain
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I. INTRODUCTION

~Prior to the passage of the Child Protection and Toy
Safety Act of 1969 (P.L. 91-113), which amended the Federal
Hazardous Substances Act (FHSA)i/‘there was no authority
for taking federal regqulatory action against children's
articles, such as toys or bicycles, that presenﬁed mechani-
cal, eléctrical, or thermal hazards; As stated in the
House Reportﬁ

"This bill amends the Federal Hazardous
Substances Act to protect children from
toys and other children's articles which
are hazardous due to the presence of
electrical, mechanical, or thermal hazards.
The existing law defines a hazardous sub-
stance as one which is toxic, corrosive, °
an irritant, a strong sensitizer, flammable

. radioactive, or which generates pressure
‘through heat or other means. The bill
~enlarges this definition to include
electrical, mechanical, and thermal hazards
as to children's toys and articles.... Some

- of the toys are dangerous because they
contain sharp projections which might

" puncture the eye or the throat, extremely
hard or sharp surfaces which could cause

- cuts, puncture wounds, and abrasions...."
H.R. Report No. 389, 91st Cong., lst Sess.,
3, 4 (1969).

Thé finding of need for legislation to protect the pubiic
from unreasonable risks of mechanical, eléctrical, and thermal'
hazards presented by children's articles was based on an
interim report of tbe_National Commission on.Prdduct.Safeﬁy;

This government study commission established in 1968 by Act of

1/ 15 U.5.C. § 1261 et. seq.
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Congress (P.L. 90—1465 dooumented numerous instances of injury
to children from these hazards. Because the need to protect
children was felt to be so:great,‘the Congress addressed this
problem immediately by emending the FﬁSA several years before
passage of the Consumer Product.Safety Act (CPSA)Z/. The
amendment added to the‘defiﬁition'of hazardous substance any
toy or other article intended for use by children:"which is
determined.by regulation to present an electrical, mechanical,
or thermal hazard." The FHSA was further amended by‘the
addition of a provision forsthevmandatory repurchase by the
producers, distfibutors and retailers of articles which are
'oanned hazardoﬁs substances.

| On duly 16, 1974 the Consumer Product Safety Commission
promulgated regulations under the FHSA deallng with mechanical
'hazards associated with' blcycles intended for use by children.
: .(39 FR 26100). On January 7, 1975 the Comm1ss1on published
proposed'regulations under_the FHSA dealing with the hazards
associated with toys containing sharp edges ané sharp points.
(40 FR 1488, 1491). This opinion is intended to supplement
and explain these actions. |

The proposed toy regulatlons are 1ntended to describe

~and define features of toys that present unreasonable risks

of injury from points or other protrusions, and edges, as

2/ 15 U.S.C. § 2051 et. seq.

_a} ety el B e e 23
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these terms are used in section 2(s) of the FHSA3/ Toys
found to present such mechanical risks of injury are considered .
"hazardous substanees" under section 2(f)(l)(D)i/ of the Aet,
and therefore banned automatically under section 2(q)(1)(A)5/
‘The bicycle regulations establish 51m11ar requirements for
bicycles. Bicycles not meeting the requirements will be
'_consideied hazardous substances under section 2(fj(1)(D)Aand,
therefore, banned under sectiQn 2(qg) (1) (A) of the Act because
they present unreasonable risks of injury. .
In the present situatien, both the Consumer Product Safety
Act and tﬁe Federal Hazardous Substances‘Act arguably cover

mechanical hazards presented by blcycles, toys, and other

" articles 1ntended for use by chlldren. ,In,dec1d1ng to 1ssue‘

the toy and bicycle regulations under thevFHSA; as opposed to
the CPSA; the Commission, having considered the:rieks of injury
involved, and the enforcement provisions of the‘FHSA_and CPSA,
has concluded that since fhe risks of injury with which we are
dealing can be reduced to a sufficient extent by utilizing the
FHSA, we are directed by section 30(d)8/ of the CPSA. ' This
states in part: |

...a risk of injury which is assoc1ated

with consumer products and which could
- be eliminated or reduced to a sufficient

3/ 15 U.S.C. § 1261(2) (s).

4/ 15 U.S.C. § 1261(F) (1) (D).
3/ 15 U.S.C. g 1261(q) (1) ().
&/ 15 U.S8.C. g 2079(q).
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extent by action taken under the Federal
Hazardous Substances Act...may be regula-
ted by the Commission only in accordance
with the provisions of_Tgﬁis Act].
(Emphasis added).

The Commission's decision to promulgate both its toy .
regulations and its bicycle regﬁiations under thg FHSA,
rather than the CPSA, is based ﬁpon careful examination of
‘alnumber of issues. Stated in the form of questions, they
~are as follows:

1) May the Commission ban toys and bicycles on the
basis of broad, genefal chafacteristicé‘as well as on an
individual basis?

2) May the.Commission issue pfospective bans under
_the FHSA for toys and bicycles? .

' 3)‘ bdes the fact that the toy and bicycle regulations
’areAiésued piospectiveiy leave ;hé éublic unprotected against
dangerous toys and bicycles intfoduced into éommerce prior
to the effecﬁive date of tﬁe ban? ‘

4) May the Commission regulate bicycles under ﬁhe
FHSA as érticles intended for use by child;en e&én though a
number of adults ride bicycles? | | |

1) May the Commiséioh ban toys'and bicycles on the-

basis of broad, general characteristics as well as on an
~individual basis? ~

The instant regulations_are not limited to specifically
named toys or bicycles. Rather; they address hazards associa-

ted across-the-board with these products ‘in a comprehensive

manner. We believe that such an approach is both fairer and




-5

more eff1c1ent than p1ecemeal bans of 1hd1v1dual products.v
:‘. , vﬁmWUnder our approach companles know in advance of production
| those features Wthh the Commlss1on believes to be
potentially hazardous‘to cOnsumers and ‘the cr1ter1a Which Qe
'apply to those features to determlne whether or’ not they are
reasonably free of hazards.v Wlth thls 1nformatlon,,they
-should be able to. 1ncorporate safe features in their de51gnsﬂ

at an early stage.

' We belleve that general comprehen51ve bans are con51stent 'p7du

‘j w1th the Congre551onal thlnklng behlnd the Chlld Protectlon

“in order ‘to allow manufacturer(s) suff1c1ent
" lead time to comply with it. It is‘intended.

- that most determinations made by the- Secretarx
*Wlll be 1n the Torm oI general prescriptive

rules, further amplifying the-:definitionsiof -
'electrical, mechanical, and thermal-hazards:
. set forth in the bill or the other: categories.
‘of hazardous substances where necessary: o
“These general rules will: alert manufacturers:
of toys and other articles. to.the safetyjf"
‘standards they are requlred to meet.in= order
;to .avoid the- prescrlptlons in the billw " 0f
fcourse, .in some sgituations: the determlnatlons7
v;by the Secretary_v w1ll have to proceed 1n a

7

\.

,jCohsumerfﬁroductfSafety Comﬁiésibn-




more spec1f1c fashion because of the nature
of the hazard. For example, it is very
difficult to prescribe a safety standard for
protrusion, particularly when the concept of

. 'unreasonable risk' must guide the‘SecretaryZ/
-in any determination he makes. . In such cases,
determinations in accordance with section 553
will proceed on a case-by-case basis, in fact,
although the rules prescribed will be written : ,
in general terms and serve as future guideposts...." -
S. Rep. No. 237, 91st Cong., lst Sess., (1969).

" (Emphasis added). o e

Thus} the Senate anticipated thatfeven:whereiit would'be too . ..
_dlfflcult to issue a general prescrlptlve regulatlon, the

1nd1v1dual regulatlon would be as 1nclu51ve as p0551ble. th,3%~

clearly 1s not necessarlly 11m1te'

:Mo a product by- product
determlnatlon.:, e
In c1t1ng the Senate Report the Comm1551on is. aware that

'the Conference Commlttee wh1ch met co 1ron out dlfferences

between House and Senate ver31ons of the law d1d not'adopt allﬁV

-'of the features of the Senate bll - Careful scrutlny~of the

»Conference Commlttee Report reveals that the Senate receded,oné¢

’theﬁspec1f1c language to be utlllzed 1n the Act and on some
'procedures to be used 1n determlnlng whether certaln artlcles

'1ntended for use by chlldren mlght be con51dered banned e

hazardous substances. However,,nothlng 1n"the Conference

-Report 1nd1cates a substltutlon for or retreat from the Senate 's

:;Z/;,Now thepéonsumerpBroduct_Séfétyfcommission‘ﬁaf




preference for general prescrlptlve rules8/,

‘ ' Moreover, the House Report also envisions such types of
regulatlons:

"Under the subsection as introduced, a
determination by the Secretarygfr(to be
made in accordance with the notice" and
opportunity for submission of views
requirement of section 553 of title 5

of the United States Code) would. be:

. reguired before a children's article
could be covered by the Act as a’ ' Sk
hazardous substance as defined.in.-the = ' i~
addition to existing law. Under: the.
subsection as reported (and under: o

. - existing law) no such prior: regulatory,

- determination by the Secretary ighiin
required before a children's. article
could be covered as a. hazardous -sub
stance because of the presence.: of;
electrical, mechanical, or therma
hazard which would result from”
application of the statutory definitions
of electrical, mechanical,. and" thermal
hazards and any clarlflcatlon of ‘those.
definitions by regulations. prescribed

" under section 10 of the Act.".:

. Rep. No. 389, 91st Cong., lstiSe

“9, 10 (1969) (Empha51s added )

The 1ssue of general prescrlptlve regulatlons was recen‘

ly addressed in the case of Tuchlnskx vﬁfCPSC ClVl';ACthQ

8/ In key sectlons, the Conference Commlttee adopted more- of
the substance of the Senate. version:than of .the House; ver51on
The House version would have* requlred the: Secretary of.. HEW. to"
make  a- finding -that an: artlcle ‘intended: for:use by~ chlldren‘
' that presents an electrical, thermal 0T mechanlcal hazard is™
a "banned hazardous substance" in: accordance ‘with the generall7
time-consuming - procedures of sectlon 701 0f the Food; Drug,
" and Cosmetic Act. ' The: Senate version required 1nstead the. lessf

time-consuming rulemaking procedures of section 553 of the™ M
Administrative Procedure ‘Act (5.U.S.C. B 553). The Conference’

- Committee adopted the Senate. vers1on."SeeiH R. Rep” No. 581;
- 91st Cong., lst Sess., 5 6 (1969) e S Lo 2

- 9/¢Now the Consumer Product Safety Commlsslon
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No; 219-73.° (D D. C., dlsmlssed by stlpulatlon on Aprll 9,

" ' 1975 (unreported), in whlch a’ consumer group sought an order
compelling the Comm1551on ‘to commence rulemaking to establish
standards and criteria for determining which children's toys.
posed an unreasonable risk of injury The - Court spec1f1cally

'addressed the questlon of the authorlty of the Comm1551on to
1ssue,regulatlons-under the FHSA'andzconcluded:
"Upon consideration of the statute's .

- legislative hlstory and upon- con51dera—'j.ﬁ

tion of the Act's purpose to protect

- children from hazardous ‘toys, the. court:

concludes that the agency is under -an

" obligation to promulgate ‘general:w
prescrlptlve requlatlons.,g,(sli

)10/ , (Empha51s added )?

111
e whe

lJngness to construe agency‘statute51to permlt

'general rulemaklng.- See Mournln Qv* Famlly Publlcatlons'

:"Serv1ce, Inc., 411 U S.vb

"i Unlted States, 344 U S._ewlf,,_

Reflners A55001at10n v.;

‘cert. denled 94 s. Ct iiis-

,1974),-and Morgan Stanley &: Cor
SEC, 126 F{ 2d 325 (2nd Clr. | |

10/ Although not authorlzed to-do. so- by the Comm1551on,1,;
~ﬂCounse1 from-the U.S. Attorney's: ‘office" argued on behalf of
the Commission, that the leglslatlve hlstory of the ! FHSA did
not anticipate ‘general prescrlptlve regulations for: mechanl-.
cal hazards. (Memorandum-of. Points ‘and: Authorities’ in Suppor
of Defendant's Motion to Dlsmlss,Aor in the alternative for.
Summary Judgment  -and in. opposition.to Plalntlff s -Motion . for
Summary Judgment, p..-10). . The court. did not accept“this =
. argument ‘and ordered the Commlss1on to: ontlnue 1ts rulemaklng'
ef[orts on an. expedltlous ba51s SR ’




The»courtfin National Petroleum,'supra, explained the

' S jud1c1al prefere'xce for general rulemaklng

"[Tlhere is little question that the avall—
.ablllty of substantive rule-making glves
any agency an invaluable resource-saving
flexibility in carrying out its task of
regulating parties subject to.its statutory-
A mandate. More than merely expediting the
' agency s job, use of substantive rule-maklng
» 1s increasingly felt to yield significant -~
" benefits to those the agency regulates.
‘Increasingly, courts are recognlzlng ‘that :
use of rule-making to make innovations in - .
“agency policy may actually be fairer to
" regulated parties than total reliance on .
- case-by-case adjudlcatlon. L= (482 Fon2d
672 at 681). e SO

In concludlng that the Comm1551on can and should use the;“~

;bannrngjpower of the FHSA on a broadiprescrlptlve ba51s,'we ar

" not unmindful of the fact that theseilans serVe functlons

!“. “:]4 quivalent to safety standards under the Consumer Product

_Safety Act or}the Flammable Fabrlcs Act (FFA)ll/la
"both FHSA bans and CPSA or FFA standards condltlon the rlght

’to sell and dlstrlbute a product_upon 1ts compllance w1th

'spec1f1c technlcal requlrements W“lCh may berextremely

j*detalled and complex. As w1th CPSA or FFA standards, broad
.prescrlptlve FHSA bans do not result in the complete prohlbl—f

. tlon of a product from the marketplace. OnlygnoncomplYlng o

'“‘l products are prOh1b1ted.~ Noncompllance may result from falrly g

:r-'mlnor dev1atlons from the requlrements of a regulatlon based

on_“flne line drawing."” .. For example, a blcycle w1th as?.

11/ T u.s. c § 1191 et. seg
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handbrakeddimension of}90‘nm ratherdthan 89 mm is a noncom- -
'plyingharticle on the basis of the 1 mm difference; just as
textiles with a burn time of less than 4 seconds are -
noncomplying while those with a burn time-greater than
4 seconds do‘comply. |
| These similarities between broad prescriptive FHSA bans
and CPSA or FFA standards do not 1nd1cate that FHSA bans are
glllegal or 1mpr0per.- Nothing in the FHSA requlres a ban to
f}?f> f ' completely remove a product from. the marketplace, nor’ 1s there
| . any language llmltlng the 1mp051tlon of safety requirements _}!

'tupon a product merely because they are detalled technlcal ’sf%?wﬁ

requlrements drawn on a "flne llne ba51s._ In factJ a: brlef

rev1ew of' he products prev1ously banned under the FHSA reveals

B that 51m1 frytypes of bans have been 1mnosed 51nce the bannlng

"“5;;:amenament, were flrst added to the‘Act.;i

xample, lquld draln cleaners contalnlng lO percentippw

’dnor more by Welght of sodlum and/or pota551um hydrox1de are

Aﬁbanned HaZardous substancele/ whereas those contalnlng 9 9 ¢

Qpercent are- not"n (16 c. FiR: § 1500 l7(a)(4))

certalnfproducts contalnlng soluble cyanlde salts 1n concen--

) tratlonsaof cyanlde greater than 25 parts per mllllon are banned

"7uhfhazardous substances whereas those: ontalnlng 24 parts per

| a;mllllon are'not (16 c. F R. g 1500 l7(a)(5))

12/ Unless they are packaged in accordance w1th a- standard for
special packaging pursuant_to the prov1srons of the P01son '
,Preventlon Packaglnq Act of 1970 :
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;;~ . jInishort,_the type of ban utilized in the toy and

bicycle regulations is the type envisioned by,Congress‘and
'regularly used since'passage of the 1966 Amendment. The
contemporaneous construction of a statute by the agency (FDA)
charged with the_reSponsibility of implementing it is considered
rltlcal by the courts 1n dec1d1ng upon the 1ntent of the

leglslature. See Udall v. Tallman, 380 U. S.,l . 16 (1965)

5ACCordingly, the Comm1551on~concludes that it,is'acting‘fﬁ’“
w1th1n its statutory authorlty by issuing bannlng regulatlons"f”

on a broad prescrlptlve ba51s under sectlons 2(f)(l)(D),

2(q)(l)(A), and 3(e) of the FHSA rather than by 1ssu1ng

1nd1v1dual bannlng regulatlons under these sect:ons.jgwp

"4f21[ May the Commission issue prospectlve bans for to =§ut”~5
and blcycles under the FHSA9 . . ) B ;

thls oplnlon are to be 1ssued prospectlvely.

”The proposed
.t0y regulatlons contemplate an-: effectlve date of 180 days
.follow1ng publlcatlon of the f1naljregulatlons in the Federal

Reglster and ban only those noncomplylng artlcles 1ntroduced

1nto 1nterstate commerce on or, after the effectlve oate.»

L1kew1se, the blcycle regulatlons w1ll apply only to b1cycles;3@;¢,f

B 1ntroduced 1nto commerce on OI: after a future effectlve dateﬂ;;“f“-“

fThe obv1ous result of prOSpeCtlve bannlng is that

artlcles not conformlng to the regulatlons whlch are dlstrlbuted

1n commerce before the effectlve date are not con51dered

'-VIQLQELYe', Of course,;thls doesvwlt‘mean that the Comm1551on




: percent or less lead content onl:

-We do belleve that they are legltlmate exerc1ses of'FHSA
powers._ In our v1ew, 1t is as approprlate to promulgate r
‘iprospectlve bans for products under the FHSA as 1t would be
>:heto promulgate prospectlve standards under the CPSA whlch ﬂ
_requlres, except for good cause;iq: a1l . 1

":"prospectlve14/

- fwhere the rlsk is not of the greatest magnltude, the Secretary
-may postpone the effective date of the rule in order to allow.

i T7._'-‘?1\_1,0_.,_237, 91st Cong., 1st Sess., 6 (1969) (Emphasls_addedl)fﬁw
- 14/:715 U.s.C. § 2058(d).: - T

C=12-

is‘powerless to act agalnst hazardous productS‘introducedx
prior to the effective date of.regulations covering those
products.' It means only that these hazardous products must
be addressed by separate authorlty

The Comm1551on s conclu51on that it may issue prospectlve
bans under the FHSA 1s, we belleve, consistent w;th the.language
of the FHSA and its leglslatlve"hlstory. iThere‘is simply no
ev1dence that Congress meant to- requlre that all bans be
retroact1ve13/ Such an 1nflex1ble requlrement would be
1llog1cal and unfalr even in the case of less general product
bans. A company that produced a. hlghly defectlve lot.of i
-an.otherw1se safe product should not have 1ts entlre product
11ne banned where a more llmlted ban would sufflceik Further,p}'

we note that Prospectlve bans are not new to the FHSA . The .”

ban on 1e=d ccntent 1n household pa1nts bijDA requlred 0. 5

hafteraDecember 31'{

(16 c F.R. § 1500. l7(a)(6)(1)(B))

We do not suggest that all bans should be prospectlve.

13/ Indeed the Senate spec1f1cally stated that 1n s1tuatlons

manufacturer(s) sufficient lead time to: comply withzit." ~ S.”Rep.
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f The Comm1551on‘s view that it may 1ssue prospective banssr
1s unaltered by section 15 of the FHSA wh1ch states that
banned products must be repurchased by the retallers, distrib-
utors and'producers of the product, whether -or not the product
was banned at the time of sale. We'have revleWed‘this section

'and.can find'no*languade;inAiththat in any manner prohibits_ﬂf

prospectlve bans.l Under-section“15t banned'productSfmust be;

repurchased even. though produced prlor to the issuance of a

herefore, 51mply 1napp11cable. ThlS sectlon would thus :

1nal 1ssue regardlng prospect1v1ty revolves around

(e)(2) of the FHSA Wthh glves the Comm1551on the 7

-ar;authorlty to declare toys or other artlcles 1ntended for use

’pby chlldren to be an 1mm1nent hazard by publlshlng an_order

. 1n the’Federal Reglster. The authorlty to ban artlcles as W?~g§>3ﬂg

1mm1nent hazards was- granted by Congress toflnsure that toys

'Wthh presentka serlous hazard to chlldren would be f’

ThlS prov1S1on

"unplmmedlately removed from the marketplace.

'sat flrst glance,'"

'ncon51stent w1th the

concept of authorlty to promulgat ?general prospectlve

L _regulatlons w1th lead tlme,'51nce prospectlve bans do not

‘iremove products already on theﬁ

arket.» But no 1ncon518tency

S

o actually ex1sts, 51nce bans fo‘ 1mm1nent hazards address H*T"
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““different problems than do prospectiVe bans. An example
perhaps best’ 1llustrates this point.' If the Commission‘were
to find that one type of toy w1dget presented a grave risk
of mechanical injury to‘children,vit could ban it both
prospectively and retroactively as an imminent hazard. Upon
investigation into widgets in general, the Commission might
find that, although no other widget actually presented the
same hazard most widgets were produced in a manner that
might lead to a similar sort of injury. 1In this case, the
Commission could promulgate a general prescriptive ban for
‘widgets addressed to this mechanical risk of injury and
provide'the widget‘manufacturers with a l20—day effective .
date after finalization of the ban.. | H

 In short, the imminent hazard provision does have its
place in the FHSA regulatory scheme;"Simply because its.use‘
is inappropriate in one instance should not preclude its use
in others. |

3. .Does the fact that'the.toy and bicycle reguiations
are prospective leave the public unprotected against dangerous

-toys and bicycles introduced 1into commerce prior to the»
effective date of the ban?

A prospective FHSA ban does not cover products introduced
“into conmerce prior to its effective date; In this respect,
FHSA bans are similar to safety standards under the cPsa.  To
‘cover products for which no standard‘has yet been developed,

the CPSA has one section that the FHSA does not.
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ﬁndef sectidn 15(b5’of fhe CPSA,'the mahufactﬁref;v

distributor, and retailer of a consumer product that contains .
a defect which could create a substantial pfoduct hazard must
“immediately report this fact to ﬁhe Commission. If after
affording the opportunity for a hearing, the Commission .
determines that (i) public notice or (ii) repei:f replacement,
or refund is required to remedy the‘situation, it may issue
‘an order to this effect.

| Although the FHSA doee not have a provieion similar to
section 15 of the CPSA, this difference does net mean that
the public is unpretected againstldanéerous toys and bicycles
introduced into commerce prior to-the effectivevdaee of fhe
ban. First, for'any sﬁch article found te be gravely
_ dangereus, the Commission under the FHSA may issue'en_
Vimminent hazard ban or individual ban on a retroactive basis;
The full effect of the FHSA repurehese regulatiens would apply
to these. Second, the Cqmmission believes that it has the
authority to apply the CPSA.seetion lS(c)enotification and
section 15(d) repair, replacemeht, or refund provisions to
censumer products regulated undef the FHSA on a case-by-case
basis where necessary and appropriatelé{ |

Accbrdingly, since e&ery protection available under the:

CPSA as well as the protection of the imminent hazard:

15/ 39 Fed. Reg. 6061 et.seq.




provisions of the FHSA is available to the Commiss;on, it is
clear that the public is amply protected from hazards arising
" both before and after the effectivé date of a prospective
FHSA ban.

4, May the Commission regulate bicycles under the FHSA

as articles intended for use by children even though a number
of adults ride them? '

All of the discussion in this opiniOn is appiicable to
bicycies as well as to the proposed regulations governing
sharp points and sharp edges for toys. One additional~issue
arises with respect to the bicycle reguiation which is unique
tb.that regulation. The Commission is regulating a broduct
which can be used by adults as well as children under é
statutory provision designed to regulate articles intended
for use by children. Can the Commission legally regulate this
product'under fhe FHSA where adults use the product to some
extent? This is an issue to which the Commission has .devoted
¢on§iderab1e.thought. We believe that we can. If the
Commission concluded that because some bicycle users are adults
we should not be regulating bicycles as articles intended for
use by children, we would establish én unduly limited
inte:pretation of the scope of our authority. »If this argument
were applied by»analogy to the definitions of "consumer produétf
in sectibh 3(a)(l)‘of the cpsalé/ it would cripple our

regulatory efforts, for if 50 percent of the fire extinguishers

16/ 15 U.S.C. § 2052(a) (1) .




_typewriters, swimming pools, fountain pens, were for commer-

N 1 .
. . cial, nonconsumer use, they would not be considered

"customarily produced or distributed for sale to, or use of,
céhéumptibn by, or enﬁoyment of a consﬁmer,f and thus not
‘consumer products under our jurisdiétion. We cannot believe
‘thét such a result was intended by Congress. The Commission
h%é taken and Wili continue to take a broad interpretation of
its authority.
We believe our position concerniné.the scope of the

bicycle regulations was well stated in the preamble to the
proposed. bicycle regulation'issued July 16, 1974. We stéted:

The Commission is aware that a large ‘
~ percentage of bicycles produced, particu-
“larlw in recent years, are lightweight,
relatively expensive, and sophisticated
"‘bicycles which are bought by adults for
~commuting, touring, and other recreational
purposes. However, these same bicycles
can be, and are used by children and
adolescents. It is clear there is no
precise way of distinguishing between those
- bicycles intended exclusively for adults’
and. those intended for children ‘as well as
adults. Neither the manufacturer nor the
retailer can accurately predict who the
subsequent user will be, nor can the
seller predict whether the adult purchaser
will be the exclusive user or whether the
purchaser will give the bike to a child or
share it with a child. 1Indeed, the bicycle
' may be purchased exclusively for adult. use
and when a child in the family becomes
physically able to ride it, the use may
change. Moreover, an adult purchaser may
-subsequently sell the bicycle to a parent.
for a child's use. 39 FR 26105.

The Commission reaffirms théfgbove-quéted positioh.

-
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IV. CONCLUSION
The Commission believes that the action it has taken
with respect to toys and bicycles are both legally sustain-

able and appropfiate to deal with the risks of injury

associated with these products.
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