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CONSUMER PRODUCT SAFETY COMMISSION 
OF THE 

UNITED STATES OF AMERICA 

R e :  s.-5361 ; Proposed Amendments ) ' 

t o  L e g i s l a t i o n  Adminis te red  1 
by CPSC 1 

SEPARATE STATEMENT OF 
COMMISSIONER R. DAVID PITTLE 

Although I concur  i n  s u b s t a n t i a l l y  a l l  of t h e  

amendments proposed t o  Congress r e g a r d i n g  t h e  l e g i s l a t i o n  

en fo rced  by t h i s  Commission, t h e r e  are t w o  i t e m s  w i t h  

which I a m  n o t  i n  accord :  

i) L i m i t a t i o n s  on J u r i s d i c t i o n :  The Commission 

proposed t o  e x t e n d  t h e  p r o h i b i t i o n s  on j u r i s d i c t i o n  o v e r  

c i g a r e t t e s  and  handgun ammunition i n  S e c t i o n  3 o f  t h e  CPSA 

t o  a l l  of t h e  a c t s  en fo rced  by t h e  CPSC. While I do n o t  

o b j e c t  to ,  and  i n  f a c t  endo r se ,  o u r  a s k i n g  t h e  Congress  

t o  c l a r i f y  o u r  j u r i s d i c t i o n  o v e r  t h e s e  p r o d u c t s ,  I o b j e c t  

t o  o u r  a s k i n g  s imply  f o r  a d e c l a r a t i o n  o f  no j u r i s d i c t i o n .  

I b e l i e v e  t h a t  t h e  many s i g n i f i c a n t  s a f e t y  i s s u e s  

r e l a t e d  t o . . c i g a r e t t e s  and handgun ammunition w i l l  go  

un re so lved  i f  t h e  o n l y  c o n g r e s s i o n a l  a c t i o n  ' r ega rd ing  them 
.. . . k 

i s  a n e g a t i v e  one r e g a r d i n g  j u r i s d i c t i o n .  I do  n o t : b e l i e v e  
. . . . 

t h a t  t h e s e  i s s u e s  must n e c e s s a r i l y  b e  a d d r e s s e d  b y ' t h e  

Consumer P roduc t  S a f e t y  Commission, b u t  I feel  s t r o n g l y  t h a t  

t h e y  shou ld  be  add re s sed  by some governmental  body. 



Ques t ions  o f  o u r  j u r i s d i c t i o n  a r e  p r e s e n t l y  b e f o r e  t h e  

c o u r t s  i n  t h e  c a s e  of c i g a r e t t e s ,  and b e f o r e  t h e  Commission 

i n  t h e  case of handgun ammunition. I e x p e c t  t h e y  w i l l  b e  

r e so lved  through t h e  normal, o r d e r l y  procedures  a v a i l a b l e  

f o r  dec id ing  such matters. I f  Congress wants t o  r e s o l v e  

t h e s e  i s s u e s  on a more e x p e d i t i o u s  b a s i s ,  I hope t h a t  it 

w i l l  s imul taneous ly  i n v e s t i g a t e  t h e  hazards  a l l e g e d  t o  b e  

a s s o c i a t e d  w i t h  t h e s e  p r o d u c t s  and t a k e  a p p r o p r i a t e  s t e p s  

t o  reduce t h o s e  hazards .  

ii) Opt iona l  U s e  of T r a n s f e r r e d  A c t s :  Under S e c t i o n  

30(d)  of t h e  CPSA, a r i s k  of  i n j u r y  t h a t  can  be e l i m i n a t e d  

o r  s u f f i c i e n t l y  reduced by a c t i o n  taken  under one o f  t h e  

t r a n s f e r r e d  a c t s ,  may b e  r e g u l a t e d  by t h e  Commission o n l y  i n  

accordance w i t h  t h e  p r o v i s i o n s  of t h o s e  acts.' The Com- 

'where a r i s k  of  i n j u r y  can  n e i t h e r  be e l i m i n a t e d  no r  
s u f f i c i e n t l y  reduced under one of t h e s e  a c t s ,  t h e  Commission 
has  taken p r o v i s i o n s  from t h e  CPSA and made them a p p l i c a b l e  
t o  t h e  t r a n s f e r r e d  acts. For  example, companies  s u b j e c t  t o  
r e g u l a t i o n  under t h e s e  a c t s  must comply wi th  t h e  requi rements  
f o r  n o t i f i c a t i o n  of  d e f e c t s  set  f o r t h  i n  s e c t i o n  1 5 ( b )  of t h e  
CPSA. See 16 C.F.R.  § 1115;37 Fed. Reg. 6061. S i m i l a r l y ,  it 
has  been proposed t h a t  companies s u b j e c t  t o  r e g u l a t i o n  under 
t h e  t r a n s f e r r e d  acts  m a i n t a i n  and permi t  a c c e s s  t o  r e c o r d s  
and provide  in fo rma t ion  r e l a t i n g  t o  consumer produc t  s a f e t y  
complaints  i n  accordance wi th  requi rements  d r a f t e d  under t h e  
a u t h o r i t y  of  s e c t i o n  1 6 ( b )  o f  t h e  CPSA. See 39 Fed. Reg. 31916 1974. 

This  approach h a s  enabled  t h e  Commission t o  r e c t i f y  many of t h e  
gaps found i n  t h e  t r a n s f e r r e d  ac ts  and t o  promote un i fo rmi ty  i n  
i t s  a d m i n i s t r a t i o n  and enforcement  a c t i v i t i e s .  



miss ion  proposes  t o  amend S e c t i o n  30 (d )  t o  permi t  u s  t o  

proceed a g a i n s t  r i s k s  of  i n j u r y  under t h e  CPSA, r a t h e r  

t han  under t h e  t r a n s f e r r e d  a c t s ,  whenever w e  d e c i d e  such 

a c t i o n  would be i n  t h e  " p u b l i c  i n t e r e s t .  " The no t ion  of  

proceeding i n  t h i s  manner i s  i n i t i a l l y  ve ry  appea l ing .  

However, I have some deep r e s e r v a t i o n s  about  such an approach.  

I 

I am a f r a i d  t h a t  t h e  o p t i o n  o f  u t i l i z i n g  t h e  CPSA as  

t h e  " p u b l i c  i n t e r e s t "  d i c t a t e s ,  whi le  it may a rguably  

permi t  somewhat g r e a t e r  f l e x i b i l i t y  f o r  t h e  Commission, 

may a l s o  i n j e c t  an  unreasonable  and unnecessary amount o f  

u n c e r t a i n t y  i n t o  t h e  r e g u l a t o r y  p roces s .  I say  t h i s  f o r  

two reasons .  

F i r s t ,  t h e  term " p u b l i c  i n t e r e s t " ,  a l t hough  undoubtedly 

u s e f u l  i n  many c o n t e x t s ,  i s  h i g h l y  s u b j e c t i v e  and ambiguous. 

A l l  t o o  o f t e n  one p e r s o n ' s  no t ion  of  t h e  " p u b l i c  i n t e r e s t "  

t u r n s  o u t  t o  be a n o t h e r ' s  n o t i o n  o f  a " s p e c i a l  i n t e r e s t . "  

Given t h e  i n h e r e n t  vagueness and b r e a d t h  of  t h e  t e r m ,  it 

w i l l  be ' d i f f i c u l t  t o  m a i n t a i n  a r ea sonab le  degree  of  cons i s -  

t ency  i n  d e c i s i o n s  t o  choose CPSA ove r  one of  t h e  t r a n s f e r r e d  

a c t s .  

Second, it i s  a m a t t e r  of p u b l i c  r e c o r d  t h a t  t h e r e  i s  

a  fundamental good-fai th  d i sagreement  among t h e  Comrnis$ioners 

of  t h i s  agency r ega rd ing  t h e  d e s i r a b i l i t y  and l e g a l i t y  o f  

r e g u l a t i n g  p roduc t s  under t h e  v a r i o u s  acts  admin i s t e r ed  by 

t h e  CPSC. To d i r e c t  t h e  Commission t o  p i ck  and choose, among 



our  a c t s  on t h e  b a s i s  of  where t h e  g r e a t e r  " p u b l i c  i n t e r e s t "  

l i e s  would, I f e a r ,  r e s u l t  i n  an  e r r a t i c  and unpred ic t ab le  

use of t h e s e  a c t s  accord ing  t o  f l u c t u a t i n g  ma jo r i ty  votes .  

Although it is  impossible  t o  p r e d i c t  a c c u r a t e l y  t h e  e x t e n t  

t o  which t h e  added s u b j e c t i v i t y  and u n c e r t a i n t y  of t h i s  

approach would be d i s r u p t i v e  t o  r e g u l a t e d  i n d u s t r i e s  and 

consumers, I b e l i e v e  it would be cons iderable .  

F i n a l l y , ,  I f e a r  t h a t  'such an approach might i n v i t e  

was te fu l  l i t i g a t i o n  a s  both i n d u s t r y  and consumers could 

c o n t e s t  each f i n d i n g ,  o r  r e f u s a l  t o  f i n d ,  t h a t  t h e  " p u b l i c  

i n t e r e s t "  would be  b e t t e r  se rved  under the.CPSA. 

I b e l i e v e  t h a t  a t  t h e  h e a r t  of t h e  p r e s e n t . p r o p o s a 1  t o  

modify s e c t i o n  30(d)  is  t h e  n o t i o n  t h a t  t h e  CPSA c o n t a i n s  

b e t t e r  p r o v i s i o n s  f o r  t h e  r e g u l a t i o n  o f  r i s k s  of  i n j u r y  than  
. . 

t h e  t r a n s f e r r e d  a c t s .  . I s h a r e  t h i s  f e e l i n g  t o  a  g r e a t  e x t e n t .  

, . But I a l s o  b e l i e v e  t h a t  c e r t a i n  f e a t u r e s  of t h e  t r a n s f e r r e d  
1 

a c t s  a r e  a s  good a s ,  and o c c a s i o n a l l y  s u p e r i o r  t o ,  t hose  o f  

t h e  CPSA and should n o t  be abandoned l i g h t l y .  
2 

  he FHSA, f o r  example, p rov ides ,  i n  s e c t i o n  3  (e) ( 2 )  , f o r  
a d m i n i s t r a t i v e  banning of a  dangerous product  i n  t h e  case  where 
t h e  Commission f i n d s  t h a t  it p r e s e n t s  an imminent hazard t o  
t h e  p u b l i c  h e a l t h .  This  unique procedure i s  respons ive  t o  t h e  
need t o  p r o t e c t  t h e  p u b l i c  from an immediate danger. S i m i l a r l y ,  
Sec t ion  15 of  t h e  FHSA prov ides  f o r  t h e  immediate and au tomat ic  
requirement of  repurchase  of  banned p roduc t s  by t h e  i n d u s t r i e s  
t h a t  produced, d i s t r i b u t e d ,  and s o l d  them. Although analogous 
p rov i s ions  a r e  conta ined  i n  t h e  CPSA, they  a r e  weaker and 
more time-consuming. 



Fur ther , .  t h e r e - a r e  s e c t i o n s - o f  the--CPSA t h a t  I would l i k e  

t o  see modif ied b e f o r e  I cou ld  suppor t  complete  r e l i a n c e  by 

t h e  Commission upon it. 3 

I n  my op in ion ,  t h e  s o l u t i o n  t o  t h e  problem of  choosing 

between t h e  acts  w e  admin i s t e r  l i e s  n o t  i n  a c o n s t a n t  

tug-of-war over  which act  t h e  Spub i i c  i n t e r e s t "  d i c t a t e s  w e  

! choose,  b u t  i n  combining t h e  b e s t  f e a t u r e s  of  each ac t  i n t o  

one omnibus b i l l  t h a t  a p p l i e s  un i formly  t o  a l l  consumer 
I 

4 p roduc ts .  

Absent such an approach,  however, I p r e f e r  t h e  p r e s e n t  

1 o b j e c t i v e  s t a n d a r d  f o r  de te rmin ing  j u r i s d i c t i o n  set f o r t h  

i n  ' Sec t ion  30 (d )  of  t h e  CPSA. A s  f o r  t h e  acknowledged 

I d e f i c i e n c i e s  o f  t h e  t r a n s f e r r e d  acts ,  I have inc luded  

3~mong t h e  changes I f e e l  neces sa ry  are r e v i s i o n s  t o  
S e c t i o n -  7  t o  g i v e  u s  t h e  f l e x i b i l i t y  t o  develop c e r t a i n  
s t a n d a r d s  and amendments t o  s t a n d a r d s  by us ing  a modif ied 
o f f e r o r  p r o c e s s  where t h e  added c o s t  and d e l a y  i n  t i m e  i n  u s ing  
t h e  f u l l  o f f e r o r  p r o c e s s  would b e  unduly burdensome; t o  S e c t i o n  
7 ( c )  t o  e l i m i n a t e  t h e  requi rements  t h a t  s t a n d a r d s  must be  
" i s s u e d n  o r  "adoptedn b e f o r e  t h e  Commission can cons ide r  pro- 
pos ing  and adop t ing  them; t o  S e c t i o n  15  t o  e l i m i n a t e  t h e  r i g h t  
o f  e l e c t i o n  of  remedies  by i n d u s t r i e s  found t o  be  s e l l i n g ,  d i s -  
t r i b u t i n g ,  o r  r e t a i l i n g  s u b s t a n t i a l l y  hazardous p roduc t s ,  and, 
i n s t e a d ,  a requi rement  added f o r  au toma t i c  recall ,  r e p a i r ,  
n o t i f i c a t i o n ,  o r  replacement  f o r  p r o d u c t s  v i b l a t i n g  consumer 
p roduc t  s a f e t y  r u l e s ;  and t o  s e c t i o n  21 t o  e l i m i n a t e  t h e  r e q u i r e -  
ment f o r  s p e c i f i c  n o t i c e  o f  noncompliance i n  o r d e r  t o  b r i n g  
a  c r i m i n a l  a c t i o n .  

4~ b l a n k e t  ex t ens ion  o f  t h e  CPSA t o  encompass a l l  a s p e c t s  of  
r i s k s  covered by t h e  t r a n s f e r r e d  a c t s  cou ld  n o t ,  i n  my op in ion ,  
be  done simply by a b o l i s h i n g  t h e s e  a c t s .  For  example t h e  
Poison Prevent ion  Packaging A c t  p r o v i d e s ,  by r u l e ,  a  c e r t a i n  
p r o t o c o l  f o r  de te rmin ing  whether o r  n o t  packages a r e  c h i l d -  
r e s i s t a n t .  I t  would be f o l l y  t o  ask  f o r  o f f e r o r s  t o  develop 
new p ro toco l s -  - f o r  each -  product- -found--to--requi-re---safety 
packaging.  S i m i l a r  problems would a r i s e  w i t h  t h e  o t h e r  a c t s .  



w i t h  t h i s  s t a t e m e n t  an appendix con ta in ing  amendments 

t o  t h e s e  a c t s 5  t h a t  I b e l i e v e  w i l l  improve our  a b i l i t y  

t o  p r o t e c t  t h e  consumer. Included a r e  t h e  a p p l i c a t i o n  

of Fede ra l  preemption a s  w r i t t e n  i n  t h e  CPSA t o  apply  t o  

t h e  FHSA; t h e  a b o l i t i o n  of ove r ly  l eng thy  a d j u d i c a t o r y  

h e a r i n g s  under S e c t i o n  701(e)  of  t h e  Food, Drug, and 

Cosmetic Act f o r  o b j e c t i o n s  t o  r e g u l a t i o n s  under t h e  FHSA 

and t h e  s u b s t i t u t i o n .  .of a -  p rov i s ion  s i m i l a r -  to.. s e c t i o n  9.(a) ( 2 )  

of t h e  CPSA and t h e  i n c l u s i o n  of c i v i l  p e n a l t i e s  concurren t  

w i t h  t h e  impos i t ion  of cease-and-desis t  o r d e r s  under t h e  FFA. 

R. David P i t t l e ,  Ph.D. 
corn missioner.^ - 

5 
I have a l s o  inc luded  a  proposed amendment-to t h e  CPSA 

which would permi t  t h e  Commission t o  address  t h e  problem of 
c i g a r e t t e s  a s  an i n g i t i o n  source.  I b e l i e v e  s u b s t a n t i a l  
c o s t s  t o  bo th  t h e  i n d u s t r y  and consumers can be saved by 
a c t i o n  d i r e c t e d  a g a i n s t  t h i s  source of f i r e  i n  t h e  home. The 
only  a l t e r n a t i v e  be fo re  t h e  Commission a t  p r e s e n t  i s  t o  
r e q u i r e  t h a t  m a t e r i a l s  i n  t h e  home, t h a t  pose a  s e r i o u s  r i s k  
of f i r e  when i g n i t e d  by smoldering c i g a r e t t e s ,  be made 'flame- 
r e s i s t a n t .  

I 



A D D I T I O N  OF A PREEMPTION 
CLAUSE SIMILAR TO SECTION 26 

OF THE CPSA TO THE FEDERAL 
HAZARDOUS SUBSTANCES ACT.  

S e c t i o n  1 8 ( b )  of t h e  FHSA i s  amended t o  r e a d  

a s  fo l lows:  

(b)  Whenever l a b e l i n g  o r  banning r e g u l a t i o n s  under  

t h i s  A c t  a r e  i n  e f f e c t  and apply  t o  a  r i s k  o f  i n j u r y  

a s s o c i a t e d  w i t h  a  subs t ance  o r  a r t i c l e  capab le  of be ing  

r e g u l a t e d  i n  accordance w i t h  t h e  p r o v i s i o n s  of t h i s  A c t ,  

no S t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  o f  a  S t a t e  s h a l l  have 

any a u t h o r i t y  e i t h e r  t o  e s t a b l i s h  o r  c o n t i n u e  i n  e f f e c t  

any p r o v i s i o n  of  l a w  add res sed  t o  t h e  same r i s k  of  i n j u r y  

a s s o c i a t e d  w i t h  such  subs tance  o r  a r t i c l e  u n l e s s  t h e  

p r o v i s i o n s  of  l a w  are i d e n t i c a l  t o  t h e  F e d e r a l  r e g u l a t i o n .  

(c) Nothing i n  t h i s  s e c t i o n  s h a l l  b e  cons t rued  

t o  p reven t  t h e  F e d e r a l  Government o r  t h e  government of  

any S t a t e  or- p o l i t i c a l  subdivis ion-- thereof  from e s t a b l i s h i n g  

a  s a f e t y  requi rement  a p p l i c a b l e  t o  a subs t ance  o r  a r t i c l e  

capable  of  be ing  r e g u l a t e d  under  t h i s  Act f o r  i t s  own use  

i f  such requi rement  imposes more s t r i n g e n t  requi rements  t han  

those  r e q u i r e d  by t h e  F e d e r a l  r e g u l a t i o n s .  

(d )  Upon a p p l i c a t i o n  of  a S t a t e  o r  p o l i t i c a l  
. . 

s u b d i v i s i o n  t h e r e o f ,  ' t h e  c b m i s s i o n  may by ru l e , ,  a f t e r  

n o t i c e  and o p p o r t u n i t y  f o r  o r a l  p r e s e n t a t i o n  o f  views,  

exempt from t h e  p r o v i s i o n s  of s u b s e c t i o n  ( b ) ,  under  such 
- 



c o n d i t i o n s  as it may impose a , s a f e t y  r e g u l a t i o n  d e s c r i b e d  

i n  such a p p l i c a t i o n ,  where t h e  proposed r e g u l a t i o n  (1) 

imposes more s t r i n g e n t  requi rements  t h a n  t h e  Fede ra l  

r e g u l a t i o n ,  ( 2 )  i s  r e q u i r e d  by compel l ing l o c a l  c o n d i t i o n s  

and ( 3 )  does  n o t  unduly burden i n t e r s t a t e  commerce. 
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ABOLITION OF MANDATORY ADJUDICATIVE 
HEARINGS FOR REGULATIONS DECLARING HAZARDOUS 

SUBSTANCES AND ESTABLISHING VARIATIONS AND 
EXEMPTIONS PURSUANT TO SECTION 3 ( a )  

Sec t ion  3 ( a )  ( 2 )  of t h e  FHSA i s  amended t o  read  a s  

fo l lows:  

( 2 )  Proceedings f o r  t h e  i s suance ,  amendment, o r  r e p e a l  

of  r e g u l a t i o n s  under t h i s  subsec t ion  s h a l l  be  made by regu- 

l a t i o n  i n  accordance w i t h  the;procedures  p r e s c r i b e d  by 

s e c t i o n  553 - (o ther  t h a n - c l a u s e  ( B )  of t h e  l a s t  sen tence  of 

subsec t ion  (b)  of such s e c t i o n )  of T i t l e  5 of t h e  United 

S t a t e s  Code, except  t h a t  t h e  Commission s h a l l  g i v e  i n t e r -  

e s t e d  persons an oppor tun i ty  f o r  t h e  o r a l  p r e s e n t a t i o n  

of d a t a ,  views, o r  arguments, i n  a d d i t i o n  t o  an oppor tun i ty  

t o  make w r i t t e n  submissions.  A t r a n s c r i p t  s h a l l  be kept  d f  

zny o r a l  p r e s e n t a t i o n .  The Commission may e l e c t ,  i n  l i e u  

of t h e  above procedures ,  t hose  p r e s c r i b e d  by subsec t ion  (el 

of sec t ion -701  of t h e  Fede ra l  Food, Drug, and Cosmetic Act,  

i n  which even t  such subsec t ion  and subsec t ions  ( f )  and (g)  

of  such s e c t i o n  701 s h a l l  apply  t o  t h e  making of such 

de te rmina t ion .  I f  t h e  Commission makes such an e . l ec t ion ,  

it s h a l l  p u b l i s h  t h a t  f a c t  w i t h  t h e  proposa l  r equ i red  t o  

' be .published under paragraph (1) of  such subsec t ion  ( e ) .  
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ABOLITION OF MANDATORY ADJUDICATIVE 
HEARINGS FOR BANNED HAZARDOUS SUBSTANCES 

UNDER 2 (q)  (B)  OF FHSA 

Sec t ion  2 (q) ( 2 )  of  t h e  FHSA is  amended, i n  p a r t ,  by 

d e l e t i n g  a l l  words up t o  t h e  word "provided" and s u b s t i t u t i n g  

t h e ,  fo l lowing  language: 

( 2 )  Proceedings f o r  t h e  i s suance ,  amendment, o r  r e p e a l  

of r e g u l a t i o n s  pursuant  t o  c l a u s e  (B)  of subparagraph (1) 

of  t h i s  paragraph s h a l l  be made by r e g u l a t i o n  i n  accordance 

wi th  t h e  procedures  p r e s c r i b e d  by s e c t i o n  5 5 3  (o the r  than 

c l a u s e  (B) of t h e  l a s t  sen tence  of subsec t ion  (b) of  such 

s e c t i o n )  o f  T i t l e  5 of t h e  United S t a t e s  Code, except  t h a t  

t h e  Commission s h a l l  g i v e  i n t e r e s t e d  persons an oppor tun i ty  

f o r -  t h e  o r a l  p re sen ta t ion - -o f  data,--  views,- o r  arguments, i n  

a d d i t i o n  t o  an oppor tun i ty  t o  make w r i t t e n  submissions. A 

t r a n s c r i p t  s h a l l  be kep t  of  any ora l - -presenta t ion . - -The  

Commission may e l e c t ,  i n  l i e u  of t h e  above procedures ,  t h o s e  

p resc r ibed  by subsec t ion  (e) o f  s e c t i o n  701 of t h e  Federa l  

Food, Drug, and Cosmetic-. Act,:: i n -  which even t  _ such . subsec t ion  --  . 

and subsec t ions  ( f )  and (g)  of such s e c t i o n  701 s h a l l  apply 
. . 

t o  t h e  making of  such de te rmina t ion .  I f  t h e  Commission makes 

such an e l e c t i o n ,  it s h a l l  p u b l i s h  t h a t  f a c t  w i th  t h e  

proposal  r equ i red  t o  be publ i shed  under paragraph (1) of such 

subsec t ion  (e) . 
I 



ADDITION OF CIVIL PENALTIES 
FOR VIOLATIONS OF THE 
FLAMMABLE FABRICS ACT 

Sec t ion  7  of  FFA i s  amended t o  r e a d  a s  fo l lows:  

Sec. 7. ( a )  Any person who knowingly, v i o l a t e s  . 

Sec t ion  3 o r  8 ( b )  of t h i s  Act s h a l l  be s u b j e c t  t o  a  

c i v i l  pena l ty  n o t  t o  exceed $2,000 f o r  each  such 

v i o l a t i o n ,  excep t  t h a t  t h e  maximum c i v i l  p e n a l t y  s h a l l  

no t  exceed $500,000 f o r  any r e l a t e d  series of v i o l a t i o n s .  

(b )  Any c i v i l  pena l ty - .  under t h i s  s e c t i o n  

may b e  compromised by t h e  Commission. I n  determining 

t h e  amount of such p e n a l t y  o r  whether it should be 

r e m i t t e d  o r  m i t i g a t e d  and i n  what amount, t h e  appro- 

p r i a t e n e s s  o f .  such p e n a l t y  t o  t h e  s i z e  of t h e  b u s i n e s s  

of t h e  person charged and t h e  g r a v i t y  of t h e  v i o l a t i o n  

. s h a l l  be  cons idered .  The amount o f  such p e n a l t y  when 

f i n a l l y  determined,  o r  t h e a m o u n t  agreed on compromise, 

may be deducted from any sums owing by t h e  United S t a t e s  

t o  t h e  person charged.  

( c )  -- A s  used i n  t h e  f i r s t  s en tence  of 

subsec t ion  (a) of  t h i s  s e c t i o n ,  t h e  term "knowingly" 

means (1) t h e  having of  a c t u a l  knowledge, o r  (2)  t h e  

presumed having o f  knowedge deemed t o  be possessed by 

. a  reasonable  man who a c t s  i n  t h e  c i rcumstances ,  i nc lud ing  

'knowledge o b t a i n a b l e  upon t h e  e x e r c i s e  o f  due c a r e  t o  

a s c e r t a i n  t h e  t r u t h  o f  r e p r e s e n t a t i o n s .  
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ADDITION OF COMMISSION 
J U R I S D I C T I O N  OVER TOBACCO 

AND TOBACCO PRODUCTS 
A S  AN I G N I T I O N  SOURCE 

Sect ion  3 ( a )  ( 1 )  ( B )  of t h e  C P S A  i s  a m e n d e d  t o  

read as f o l l o w s :  

(B)  tobacco and tobacco products  except t o  t h e  

ex t en t  t h a t  they  c o n s t i t u t e  a source of i g n i t i o n  fo r  

c lo th ing- ,  - f u r n i t u r e  o r  o ther  f l a m m a b l e  consumer products ,-- 
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