
U.S. CONSUMER PRODUCT SAFETY COMMISSION 

WASHINGTON, 0. C. 20207 

MINUTES OF COMMISSION MEETING 

July 20, 1983 

Third Floor Hearing Room 
1111 - 18th Street, N.W. 

Washington, D.C. 

The July 20, 1983, meeting of the U.S. Consumer Product Safety 
Commission was convened in closed session by Chairman Nancy Harvey Steorts. 
Commissioners Stuart Statler and Sam Zagoria were pre . Commissioner BYt Edith Barksdale Sloan joined the meeting in progress.- 

Agenda Matters. 

1. Final 30(d) Rule for Mesh-Sided Cribs and Playpens 

The Commission considered litigation and adjudication 
matters involved in deciding whether to issue a rule under 
provisions of Section 30(d) of the Consumer Product Safety Act 
(CPSA) that would transfer from the Federal Hazardous Substances 
Act to the CPSA the regulation of a risk of injury from 
suffocation and asphyxiation associated with certain mesh-sided 
portable cribs and playpens. The Commission proposed this rule 
in the Federal Register of March 3, 1983 (48 FR 9034). 

Following discussion, the Commission voted 4-0 to approve 
the draft Federal Register notice to issue the transfer rule on a 
final bas is. 

2. Compliance Status Report 

The staff briefed the Commission on the status of various 
compliance activities. 

- CPSC staff attending the meeting were personal staff of the 

Commissioners; the Executive Director; the General Counsel and 
representatives from OGC; representatives from the Directorates of 
Compliance and Administrative Litigation; Epidemiology and 
Engineering; and representatives from the Office of Program 
Management, Office of Media Relations and Office of the Secretary. 
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There be ing  no f u r t h e r  b u s i n e s s  on t h e  agenda, Chairman S t e o r t s  
adjourned t h e  meeting.  

For  t h e  Commission: 

Sadye E. Dunn 
S e c r e t a r y  

! 
.$ P- 
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CONSUMER PRODUCT SAFETY . . 
. 

COMMISSION . ' 

16 CFR Part 1145 

Regulation of Certain' Mesh-Sided Play 
Yards and Cribs Under, Consumer 
Product Safety Act 

AQENCV: Consumer Product Safety 
Commission. 
~ m o k  Final rules. 

SUMMAAX The Commission is issuing 
final rules to transfer from the Federal 
Hazardous Substances Act (EHSA) to 
the Consumer Product Safety Act 
(CPSA) regulation of risks of asphyxia 
from airway blockage and chest 
compression associated with certain 
mesh-sided play yards (playpens) and 
cribs if an infant becomes entrapped 
between the base or flbor of the play 
yard or crib and the mesh side, in a 
pocket which forms when a'side of the 
play yard or crib is not fully raised. 

The Commission finds that it is in the 
public interest to issue these rules 
because public notification and remedial 
action can be accomplished more 
erpeditiously under the CPSA than 
under the EHSA with regard to risks of 
asphyxia from airway blockage and 
chest compression associated withany 
of the mesh-sided play yards and cribs 
which are subject to these rules and 
described in this notice. 
EFFECTIVE D A m  July 27, ,1983. 
FOR FURTHER INFORMATION CONTACT: 
Lvnn Lichtenstein. Trial.Attornev. 
~:visi&n. of ~dmi i s t r a t ive  ~ i t i ~ i t i o n .  
Consumer Product Safety Commission, 
Washington. D.C. 20W;Telephone: 
(3ol):49&6626. . , 

, 
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SUPPLEMENTARY INFORMATION: In the foke against the infant's chest is great The notice of proposal included an 
- 

. Federal Register of March 3,.1983 (48 FR enough to interfere with the infant's extensive analysis of the provisions of 
90341, 'the Commission proposed rules to ability to breathe, asphyxia-loss of both the CPSA and the FHSA governing 
transfer from the FHSA to ;the CPSA consciousness from insufficient public notification and remedial action 
regulation of possible risks of asphyxia. oxygen--may result If asphyxia with regard to hazardous products. That 
by airway blockage or chest continnes for a period. of three to five notice also discussed the provisioris of 
compression which may .be associated:. .- minutes. loss of oxygen may. result in both acts authorizing the Commission to 
svith certain play, yards (playpens]. and permanent .brain damage. If asphyxia.. - 'issue rules to address risks of injury 
portable cribs with mesh sides; At.the . continues for a longer period; death will presented by such products. 
time it.published the proposal, the . . ensue. 

, . Commission had reports.of seven fatal The portable cribs associated with . Comment on  pro^? 
. . incidents involving the"asphyxiation.of infant d e a t h  by asphyxiation are " In response to the proposal of March 

. - ' infants.or.young dhilclren-inmesh-sided. sirnilarm designand construction to the 3, 1983, the c~~~~~~~~ received one 
play yards.or portable cribs, which had .  play yards described above. However. from Juvenile Products occurred from 1973 through 1982.(The the legs.of the portablecrib are 

.. . . Commissionslsq had one report of a* .  , ex tendab le~ndcm be adjllsted so &at Manufacturers set forth Association. se~eral,objections Inc. That to 

child's death associated with a-product the floorof the crib may be raised to the proposed rules, and urged the which waSdescribed-as a mesh-sided . approximately 18 inches above the Commission not to issue them on a fmaI play,yard-but whichmay have been a.. ' ' surface on which-the crib is placed. i n d  - - 

mesh-sided portable. crib.] .Since:-._. . :: .. - the crib -mattress, whichmvers the crib. 
- . proposing the traqfer.rules. the , floor, ma3 be somewhat thicker than the. The to the proposed 

Cornmission:.has received @ormation . ' pad-usedwith the play yard: rules made,ii this comment is that 
coricering threeadditi.onal deaths of Risks of injury associated with mesh-sided play yards and portable 
..children by asphyxiation associated 

. . . portable cribe with mesh sides are cribs are articles intended for use by 
with mesh-sided play yards-kd, . . similar to.the onesdescribed in the children subject to specific provisions 

', ,_ ' portable cribe.. - . . . discussion.of mesh-sided play yards. of the FHSA. The comment states that . . 
Badcpum:.  : . .  

. . .  ' =na-,side.of the &b is lowered,.the the Commission has broad authority 
mesh fabric and draft shield f o m  a under the FHSA to ensure the safety of 

The typ6.0f play,yardinvdlved:k.. - 
.. pocket near the floor of the crib.  fan children's pioducts distributed in the 

theselncidents:is,one utilizing metal infant is placed in such a crib with one United States and discusses various 
tubing to form a frame whicti'supports a,-- , side-lowered and then~moves or falls off sections of the FHSA applicable to 

. floor. geperal1y:of pressed wood - ... : .. the mattreea.into ,the mesh pocket, thei demalung, civil and criminal litigation, 
. . approximately6 inches:abo~e the ' :. weight of t&e infant will cause the -and administrative adjudicative 

- 
, surface on. which the play yard is placed pocket-to constrict. proceedings to require public 
during:use;Aftd pad'covere-the'tlwr..' . Canstrictioneaf.the pocket can press notification and remedial action with . 
of .the play yard. "-. . ,'the infant's face or body against the regard to hazardous children's articlgs. 

Theplay yard is enc1oaed:on all--four draft shield. the floor of the &b, the The comment states that a "most 
sides-by'an open'mesh fabric. m e  mesh. edgeof the mattress, or the mesh itself. comprehensive set of generic 
fabricsides-extend.down from the top of and may result in asphyxia. As stated regulations" to ensure the safety of the play yard toward-the-fbr.  Some above, asphyxia can cause permanent articles has been issued under play yards-are manufactured with a - brain damage or death 
strip of material (sometimes-called a. . n e  pmposed rules to transfer 

the FHSA, and makes reference to 
requirements for full-size and non-full- draft shielg that may extend ash* as  regulation of, any risk of injury size cribs, published.at 16 CFR six inches abovethefIbor o f . t h e ~ l a ~  associated'with these products to the 1m.18(al (13] and (141 and parts 1508 yardIf  a draft shield is present..the.. --  CPSA-wekpublished in accordance and 1509. However, as noted in the 

meah s i d ~ - a r e a e ~ t o ~ e  dafi,shield with provisions of section M(d] of that proposal, the ac~owledges  
andule hafi'shield isattached'tothe Act (1SU.S.C Zmg(d)), which states: 

. . that the mesh-sided play yards and the 'lay yard*IfnOdnfi 
A &&of injury i h i cb  i i  ossonated witha portebb cribs described h L e  pmposd- is present; the mesh.sides.art,attached-- - -  c,,,e,pmduct and which could bee. to the flaor.of the,play yard. . r ,  . eliminated or reduced:to,e sufficient extent ' 

of.March of,the 3,1983, are for not full-s,ze.or subject to any 
The tubular kame of:.the yard: is'".. by action;under .he Federd.Hazardoue. . ' . 

constructed.so :that at  least one,,and:.:^. . -Substances act ' ' may be regulated. full-size cribs. 
sometimes both, ofthe,sides:can.h under this Act [the CPSA] only if the Risks of Injury 

. lowered: when the product.is in use. Commission by rule.fmds that it is in the 
' 

When.~ne,s ide+~f  the p]ay,yard;irr.jn.a:. public interest to regulate such risk of injuq The comment observes correctly that 
' - lowered position, .the mesh-fabricand-. u"der Act the notice proposing the transfer rules 

draft shield on that sidebecome stackl in the notice proposing the transfer stated that the Commission is- 
.and form apockef a to r  below the.kve1:" &s, the Commission expressed a "investigating the possibility" that 

- of. th.flwr>.of.the play.yarcl.If m-infant preliminary finding that transferaf any mesh-sided play yards-and portable 
in theplayyard moves or falls off the risk of injury of asphyxiation by airway cribs "may present a ~otential  hazard of 

. edge of the play yard floor into the , . blockage or chest compression which asphyxia." See 48 FR 9034. The text of 
- - pocket formed by the mesh side and may be associated with mesh-sided play the proposed rules stated that the 

draft shie1d:the weight of the infant yards or portable cribs is in the public Cornmissiorr finds that it is in the public 
creates a downward force on the pocket. interest because notification to interest to transfer to the CPSA from the 

-If an infant's face is pressed against consumers and corrective action could ' FHSA regulation of "the possible risk of 
the draft shield, the floor of the play be accomplished more expeditiously asphyxia from airway blockage or chest 

- . yard,..or the mesh itself, with sufficient under the CPSA in the-event the compression" that "may be associated 
force to blc-kcpasaage of air into,the. Commission believes that such products with those. productsrsee proposed 
nose or mouth, or if the compression- present a hazard to the public. . 9 9  1145.11(a] and 1145.12(a]. 
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The comment expresses the view that products, public notification and Additionally, any party to a hearing 
the Commission's "largely unsupported remedial action can be accomplished would have rights to conferences, briefs, 
statements that the products 'may' more expeditiously under the CPSA than motions and summary decisions and 
present a 'potential hazard' " do not under the FHSA. orders prior to hearing: and the right of 
justify issuance of final rules based on In the preamble to the proposa1;the appeal to the Commission from any 
the proposal. Coinmission observed that both the initial decision issued after a hearing. 

The Commission has considered FHSA and the CPSA contain provisions Moreover, a decision and order issued 
information about the design and authorizing the Commission to issue by the Commission is subject to judicial 
construction of mesh-sided play yards orders in appropriate cases for public review under provisions of the 
and portable cribs, and reports of eleven notification of some hazards presented Administrative Procedure Act (5 U.S.C. 
deaths of children associated with .those by products, and for remedial action to 701-706). - 
products, as  noted above. The - be taken with regard to such products. Although provisions of the FHSA 
Commission has also considered the The Commission observed that the would require the Commission to issue a 
following information about mesh-sided provisions of the FHSA applicable to rule declaring a product to be a banned 
play yards and portable cribs: public mtification and m ~ e d i a l  action hazardous substance before it could 

Reports of testing of mesh-sided play would authorize issuance of such orders initiate a proceeding under that act to 
yards and cribs to determine the for mesh-sided play yards and portable order public notification or corrective 
compression forces which may result if cribs only after the Commission has first action with regard to any hazard 
a child becomes entrapped in the pocket completed a rulemaking proceeding to ' presented by the product, the comment 
which forms when one side is not fully announce the Commission's under consideration does not describe - 
raised. determination that such products are the nature of any additional 

Two consumer complaints concerning banned because they present a "protection" which a manufacturer 
entrapment of young children in the , mechanical hazard. would obtain from such a rulemaking 
pocket formed by the mesh sides of a The preamble then discuss~d the proceeding. 
play yard and a portablecrib, corresponding provisions of the CPSA Moreover, this comment seemiiigly 
apparently without injury to either of the regarding publicnotification and- overlooks the fact that by issuing final 
children involved. . remedial with *gad certain rules under provisions of sectiom 30(d) of 

Information abodt the niunben of - - hazards presented by consumer' 
mesh-sided play-yards and portable pmducts,,and~observed that these - the B S A ,  the Commission does not 

cribs estimated to be in use by provisione allow the initation of an preclude the possibility of proceeding 

consumers. under provisions of sectione 7 and 9 of - - adjudicative proceeding forthe issuance the BSA (15 U,S.C. 2056, 20581 for Reporte of a meeting between the. of orders without the - issuance of a consumer product safety 
Commission etaff and representative6 of first completing e rulemaking 
manufacturers of mesh-sided play yards proceeding. See Q8 FR 9035: standard applicable to mesh-sided play 

maportable cribs. yards and portable cribs. or under 
in this comment that the - sections 8 and 9 of the CPSA (15 U.S.C. The ~ommissionconcludes'that this purpgse of the propoaed transfer rules is 205,, -) for a banning rule applicable information adequately supports the  . tobypase protectione afforded to . - 

conclusion that risks of injury to young manufacturers by the rulemaking- to those products if no consumer 
children from asphyxia by airway - product safety standard under the CPSA 

pmvisions the mA ind the CPSA ' is feasible. The notice the 
blockage or chest compression are that manufactiirers transfer rules discussed the possibility associated with mesh-sided play yards of mesh-sided play yards and portable 
and portable cribs. The final rules cribs would be morelikely subject of rulemaking under those provisions of 
issued below state that such risks of the B S A  at 48 FR 9036. to regulatory action by the Co ldss ion  The commentrmder - 
injury "are associated" with those, if it proceeds under section 15 of the 
products, rather than "may be cPSA rather than under one pr more correctly observes that as  a result of the 
associated,"'as stated in the proposal. provisions of the FHSA. Consumer Pruduct Safety Amendments - 

The Commission-observes-that of 1981, the rulemaking provisions df 
"~m&on" to ~anufacu& by initiation of an proceeding sections 7,8, and 9 of the CPSA are 
F'HSA Rulemaking - under sec_tion 15 of the CPSA does not substantially similar to the provisions of 

This comment also e x p ~ s ~ e s  the'view assure that any order for public sections 2(q)(l) and 3 (el through (i) of 
that the purpose of the proposal is to _ notification or remedial action will the FHSA (15 U.S.C. 1261(q)(l) and 1282 

- bypass the protection afforded to , necesearily result. Before the - (e) through (i)), which govern rulemaking - 
manufacturers by the demaking - Commission may issue any order under proceedings applicable to toys and. 
provisions of both the FHSA-and the section 15 of the CPSA, it musf &st give children's articles. 
CPSA; as amended by the Cmsumer all interested parties opportunity for a Thus, if the Commission begins any 
Product Safety Amendments of 1981. hearing conducted in accordance with rulemaking proceeding under the CPSA 

As required by section 30(d) of the - the Commission's rules of practice for for a consumeqroduct safety standard 
B S A ,  the proposed transfer rules . adjudicative proceedings (16 CFR Part or a banning rule applicable to mesh- 

' 
expressed a finding by the Commission 1025);In any suchhearing, any sided play yards or portable cribs, 
that it is in the public interest to transfer manufacturer; distributor, or reGiler manufacturers will have substantially 
regulation of certain risks of-injury that* named in any proposed order for publick the same procedural rights as  they 
may be associated with mesh-sided play notification or corrective action would would have if the Commission initiated 
yards and portable cribs to the CPSA have the right to timely notice and all a proceeding for rulemaking applicable 
from the FHSA. As stated above, the other rights essential to a fair hearing, to these products under the FHSA. 
basis of the Commission's public including, but not limited to, the right to The comment also contends that the 
interest finding ie that in the event that present evidence, to compel production Commission need not transfer regulation 
action is necessary to address risks of of documents and testimony, to conduct from the-FHSA to the CPSA in order to . 

asphyxia from airway blockage or chest cross-examination, and to be heard by act expeditiously in address- any 
compression associated with those objection, motion, brief, and argument. hazard which may be presen'ed by 



: mesh-sided play, yards and portable. -finalbasis, will.not have a significant ' F.T.C.. 673 F.Zd 1008 (1981); Patel v. ' 

cribs..The comment. observes that under economic impact on a subetantial- I.N.S.. 638 F.2d 1199 (1980); and. 
the FHSA, the Commission.may initiate:. , number of.smal1 businesses. Ruangswang v; I.N.S., 591 F:2d 39 (1978)) 
a rulemaking proceeding under section In the proposal of March 3,1983, the . -and one decision by a U.S. District.Court- 
3(e).ofth'e FHSA to declare-anarticle : Commission made the certification- (Pharmaceutical Manufacturers y. 
intended for use by children.to.be,a -.; ; .. - iequired bysection 805(b) of4he RFA, Fin.ch,..W F. Supp. 858 (1970)) for the - - - 

banned hazardous subetance,and. . . stating that the rules, if issuedon a fmal - proposition that an agency must proceed 
thereafter, in appmpriate:cases, d e c l ~ e .  - . .basis,  will not impose any; legal.. . , . by rulemaking if its purpose is to change 
the productto be. aa'limminqt hazard"..' obligation.on any person or f m .  The , - the law and-establish rules of... 
under.pmvisione .of section 3(e)(2) oflthe pmposal.8taW.d that if the Commission. - widespread application.. .. ' . - . 

FHSA. The-result of-such action is t o . .  - - issues the rules on a fina1,basie and-then. , . The comment also expresses th&iew 
classify the pn5duct.as.a '!banned: . . : determineethat it-should act to address that demaking,i8 a more appropriate 

: . hazardous subetance~imtilcompletion: -,, ~~~y,rieki~f.inj~~y-~~ch ie,81+k1ject to -the.: , meanelto addre88any hazard-whi&:{ . i..' 
-of .the .rulerpaking proceeding; and;as;;:: :,- " -rule% the .Commission. will.be..req~ired;,~;. maybe preeen!edby me8h-8id&&play. : - ' .  -- 

~ u & I  subject to,provisions; of.section;l~.,': '. to-kitiate.andfoflow .through to - : . . :  . ya&. and.portable.crib8, and advances- 
- ,  of the FHSA:,,regardtng,notifi~~tion completion appropriate judicial br - .  - ; : eeverel.policyiori~nted:rea~ foi use . ~, . . 
. the.public.and rernedial'actio.ni:'.:', '::---. i adminie&ative procee'dings under one or . of rulemaking as distinguished from 

In the.prow8d.of-March 3,;1983,.the. -., .' more sections of the BSA.before it. c.an adjudicetion under provieions of.eectioi 
- Commission:considered the p r o v i ~ i o ~ ~ .  ., ] impose -any obligation Dn any.pereon or - 15 the - , -. . . .  

. . :. .. ,: - . -  of section 3(e)(2) of the FHSA,' but , . ) ..; ,.. Arm., . ~ . -, :: . . . . .<  The objections to ieeuance of final 
ob~erved.that.some productsmay, :, . . Although.4he.kkent contends that transfer rules advanced h t h i s  poption .. 

.- preeent a."substantial product.hazard',~ the propoial "indicates that the. : . . ~e fiat after 
: warrantingisciuanceofan orderfor., . - , Commhsion intends-to act pursuant to . ieauing,final rulea; the commission will: 

. publicnotification orcoiwctive action. . section 15 of the-CPSA," neither.tlie 
! initiate one or.more adjudicative actions 

. . under pmvisione-.of'section-15-of the :''; ;' propoaal'nor-the. rules.iseued below will.. , under provi8ione,of section. 15.0f the - , 

: 'CPSA, without amountingto-an - ' I ]  ' .; . cauee any,actionto be taken under . CPSA, and take no other,action. _ "imminent hazard:' a s  that'.term is,useb ' eection:lS or aq,otheiproyision of the . 
in.seaon:3(e)(21 oftbe mk ~ ~ ~ : . , & . m ~ . "  C P S ~  :,;:.- ::? . -:. : .  - ' . . -‘ 

: : ' ..: : . - Asihie comment suggests, the: 
- .. . , - ; I:; -;: . .?i;+!+..:;-'.; ,?;..:,;. . .- poeeibility:.exists~that'voluntary action. . - . . ., . ._ . . , I $  . .  - . . , .  . . . . . ..;;.:*. - .  .>.-. . . .:,, . ,. . .:?.:... . :; : ;- :Aa~notdabove..while the provisions:- . . .  of mesbiided plaj 

' Impcl:on8nu0-B ~ ~ : ~ ; : ~ ; ' - ~ ~ ; ~ ~ , ~ o f . . ~ d o n ~ 1 6 : o f j ~ e e B S A ~ w e r e ~  
. . .  . . L .. . ,. , .. . -  .. :.~-..- ..- ..'i - - .  dis&sed:in the prop(isalland ditied.ae-a: yardsland portable cribs may obviate 1 .,. ,,,. "-... 

. . . - ' 

. ~ e . c ~ e q t ; l i ~ e f ~ o n e i ~ e r a t i o n i . ~ - ~ . ; : T :  -.:.,factor h z ~ e  C 6 ~ s s i & ' ~ . d e c i s i o ~  - . . . the-nedassity for any-type of  mgdatory . .. 
. aleo o b ~ c t s : t ~ . i s ~ c e , . O f : f i n a ~  ruleg,:;.:;-::., pmpoee.the:-fer dm,.the notice,of- :-activity. by the Commissioi 

,. - : 

baaed bn:the.propoeal because the<::'- .': :...p r o p o ~ a l . a l ~ o ' d i e - e ~ ~ e , p , o a s i b i ~ ~ :  . ThelpoesitiUity also exists-that the ' .  ' ,' 

: , ~ ~ e e i m : h a s  n , j t . p , + p d , a , + i n i ~ d  ;-:,of demakinglinder of; , . 
Cornmiesion~might initiate one or moG. : ": 

a n a l y e ~ 8 . 0 f ~ t h ~ ~ ~ ~ ~ ~ i p a t ~ d ~ ~ f f e c t ~ o f ~ e : .  ,, gwona:7, ,a i n d 9  of the -;., . . = t,: . a'djudiiativeproceedinge under section. 
proposed.ttansfei;ruled. on s q l l ~  - .. :;: .:I-. . ~f the Comdseion: undefiakes:anYY.. - ' . 15 of thd.CPSA and.begin a, proceeding. 
businaM'win accordance with : i ,  ; 2- -1 I ~ e m ~ - p m c e e d l n g  undir the -:: 10' the,issuance of a consumer product,, 

; .. p m v ~ i o I l e ~ f ' e i c t i ~  803:of.he: : . ..:: .< -- ,,,,jhlregard to of asphyxia by . 1 . safety rule applicable to.mesh-sided . -  . 

a Regalatbw-FlexibilityiA~ti~(RPA, 5:U.S.C . ,  airway blockage dr &$st -compression .~ lay-~arde  and.~ofiable cribs. The 
m$ , "  ., :, ... . .. , . : .. - . . ..:,, <.: . . . . . . . ..' . ;. a a a o c i a t ~ t h  mesh-sided play ya& Commission may 'determine that one'or. 

. ca-ent?gt&e8ithat aomc<fthei., , o r  pomble .dbr  ~ ~ r c o m m i ~ 8 i o n , ~ ,  more adjudicative proceedings under - .  

kmpanies.which.m&uf+b mesh--- : . comply,wii.au applicabli provisions a f .  ' section15 of the CPSA are needed to .. 

-.sidM'play.yards:and portable.ciibe i re '  :: thg RFA. . '. . :. ..: . - ,  . : ~ -  .. 
. . . .  .. - . obtain-public notification and remedial . 

. .  . small entitiee:(a term used inithe-RFA; ::i', ' . . action with regard to producte which--- - 
Appropriateaess ?f '~ulemakln whi&~includes.small businesees).'The-. -: - . . , ~ .  . . S . .:, in chamiels of distributiijn.aqd in.the.: 

, . comment alleges th.at;ifthe .transfer::,.>-. . . - . *. -. , - - . - -  , - , . . . posseeeipn-of connumere; At the same 
rulee are ieeued.on a finalbaeie and. . m' final.&jection to.tt;epropo&d . time, the Commieeion might 'ale0 
regulatory action is:taken under. ' ' pansfer rules expressed in ,this comment determine that issuance of a consumer 
provisions of eection 15 of.thetCPS&,; .-._ iethat the Commj$eion ehoidd-ad+-esd product safety rule may be necessary. to 

. 
manufathers of mesh-sided:p lay yards:, - any- hazard!which. may be. presented by ' . bring- about. some change in future 
and portable cribs wil1l:lose the:.:_-- ?is..+.. . ,i-.. .the producG;undey considiration either ' production.of such arhcles.: 

. "protections" .afforded.by.provisiod of,:. .b~,relying.ori&luntary.action.bya . - . . In-view of all-po~seible~actione~ which- 
.-- the:.PHS;4.whi&~req~:thei&mmissionE m~ufactarere ,  or:thmugh wrulemaking : : '.cbuld be takenundervarioue~provisione 
. ..; to complete a. rulemaking proceedingR::-.i:- proceeding. Smce the rulemaking. : . - - . of the. CPSA, the Commieeion concludes 

before it -may.initiate~an~;action. to..,? .:% :::t:F p&edurea:~f..the~PHSA:and-the,CPS&~.-i:: that-the cases anbother authority .cited. 
compelr ndcation..tolthe, public Qr,.-&; l:i:<- &: subet&iti&yrsimil&;:the comment - -  ;: :in this-comment. do not-preclude. . - .:. . - 

! - corrective action.to ba t,&en-yith:regard- I -  arguerrthat thepropoeed.transfer.of - ..- .'issuance'of final! transfer rules in . : 
toiany-~azard:which.maybe..presented..-::-. ,~~gula_t fod: ls:~ece~ary. : .  .--- .'.:.. .~. ':; :;:::' accordance with eectibn 30(d) of the 
by mesh-sidedplay- yarde?orportable$ ... . The comment.etates that becauseall" CPSA.. - . : - , 
cribs. The comment states that such'a .- mesh-sided play,ya&-and-portable . Moreoveri the Commiesion observes 
resultwill haveta s~betantial~impact., - crib6 are of "generic design," any action- that tothe extent the cases,cited in this 
uponthosefims. . .. - taken-by.the Commission toaddrese:any . comment suggest that the decision of 

As noted in-this comment; se&bn- hazard which those productemay : whether to proceed by rulemakingor. 
W b )  oftheRFA (5 U.S.C. 805(b)). present will have aneffect on the entire. ; adjudication i n a  particular matter is 
provides- that an agency ie.not.required: industry.. . ' . . beyond ,the informed discretion. of an 
to prepare aninitial analysis-of the: The-comment cites a series of.- , . . administrative agency, they appear to tie 
anticipated impact of apropoaed rule if. deeisions.by the:U.S. Court of:Appealsp- inconsi.stent.with decisions of the United,' 

.-. . it ~ertifies~that-the:rule;: if issued on a+. ' . for the Ninth Circuit (Ford Motor Co, v. . States SupremeCourt in Bell Aemspce 
. . 

- .  
. . . . 

. . 
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- 
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E N.L.R.B., 410 U.S.C. 267 (1974); In a recent decision vacating the based on the expeditious notification 
N.LR.B. v. Wyman-Gordon Co., 394 Cbrnmission's ban of urea formaldehyde and corrective action that are more 
U.S.C. 759 (1969); EXC. v. Universal- foam insulation (UFFI), the U.S. Court of likely to be obtained under the CPSA 
Rundle Corp., 387 U.S.C 244 (1907); Appeals for the Fifth Circuit discussed than under the FHSA. This conclusion is 
Moog Industries, Inc. v. F. T. C., 355 in section 30(d) of the CPSA as a based primarily on the following 
U.S.C. 411 (1958); and S.E.C v. Chenery, "tangential"~procedwa1 issue. Gulf reasons, whicli distinguish the - 

332 U.S.C. 194 (1947). - Swth Ins~ilation et al. v. CPSC, - F.2d circumstances of this proceeding 

Recent Judicial Decision- 

As stated above, when the 
Commission published the proposal to 
transfer regulation of any risks of 
asphyxia by airway blockage or chest 
compression which may be associated 
with mesh-sided play yards and 
portable cribs, it expressed the view 
that such a transfer would be in the. 
public interest because notification to 
the public of any hazard presented by 
such products and remedial action to 
correct any such hazard could be 
accomplished more expeditiously under 
the CPSA than under the EHSA. 

The notice of proposed rulemalung 
observed that both the FHSA and the 
CPSA authorize the Commission to issue 
orders for public notification and 
remedial action with regard to certain 
hazards which may be presented by 
products. The proposal stated that the 
principal difference between the - 
provisions of the FHSA and the CPSA - 
with regard to issuance of such orders is 
that under the FHSA, the Commission , 
must first issue a rule in accordance 
with sections Z(q)(l)(A) and 3(e) through 
(i) to declare the item to be a "banned 
hazardous substance" before it can 
invoke provisions of section 15 of the 
FHSA (15 U.S.C. 1274) regarding orders 
for puMic notification and corrective 
action with regard to hazardous 
products. Under section 15 of the CPSA- 
(15 U.S.C. 2064) the Commission may 
begin a proceeding for issuance of an - 
order for public notification and 
corrective action with regard to certain 
product hazads without any . 
requirement to initiate or complete e - 
rulemaking proceeding. The Commission 
stated that because a rulemaking 
proceeding under sections Z(q)(l)(A) and 
3(e) through (i) of the FHSA ia "complex 
and time-consuming," it could obtain 
public notification and corrective a&on 
in appropriate cases more quickly under 
the CPSA than under the FHSA, and for 
that reason, transfer of regulation from 
the FHSA to the CPSA is in the public 
interest. 

Among the objections expressed in 
the comment received in response to the 
proposal is one to the effect that the 
Commission's belief-that the rulemaking 
procedures of the FHSA are "complex 
and time consuming" ia pot sufficient 
justification for issuance of final transfer 
rules. 

- (5th Cir. No. 82-4217; April 7,1983, as 
modified'june 23.1983). After rejecting 
the Commission's finding that the risk of 
i n i w  associated with UPFI could not 
havebeen regulated sufficiently under 
the FHSA. the Court focused on the 
public interest finding required by 
section 3qd) for issuance of a transfer 
rule. 

The Commission had expressed a 
finding that it was in the public interest 
to @ate UFFI under the CPSA instead 
of the FHSA because the rulemaking 
procedures of the EHSA were "complex 
and lengthy." The Court rejected that 
finding and held, narrowly, that the 
Commission could not discard "the due 
process procedures mandated by the - 

Federal Hazardens Substances Act" to 
regulate UFFI under the CPSA. Slip op. 
at 3846. 

Thededsion in the Gulf South case 
was issued shortly after the expiration 
of the period for receipt of written - 
comments on the propoeed transfer ruIes 
concerning risks of injury which may be 
associated with mesh-sided play yards 
and portable cribs. Section 30[d) of the 
CPSA limits the comment period to 30 
days after publication'bf the notice of 
proposal. 

BY letter dated -28,1983, the 
commenter cited the Court's decision in 
Gulf South in support of the position - 
that h m f e r  of regulation from the 
FHSA to the CPSA cannot be justified 
by the Commission's belief that the 
rulemaking procedures of the FHSA are 
"complex and time consuming," as 
stated in the proposal of March 3,1983. 
The Commission has conaidered that 

portion of the decision insGulf South , 

interpreting prwisiona of d o n  30(4 * 

of the CPSA in light of the objections to 
the proposal of March b 1983, expressed 
in the comment under consideration. 
The Commission concludes that the Gulf 
South decision is not a bar to issuance 
of final rules in this proceeding. 

The Commission disagrees with the 
decision in Gulf South and has 
requested the Solicitor General to file a 
petition for writ of certiorari to the U.S. 
Supreme Court Moreover, the 
Commission does not believe that the 
language in that decision interpreting 
section 30(d) of the CPSA has any 
application to the rules issued below. 

As stated above, the Commission's 
finding of public interest in the proposal 
and in the final rules issued below is 

'mvolved with mesh-sided play yards 
and portable cribs from the 
circumstances surrounding the 
Commission's ban of UFFI: 

First, in Gulf South, the Court seems 
to have been particularly concerned 
about the "due process" procedures that - 

would have been provided had UFFI ' 

been regulated under the FHSA. Those 
procedures are in section 2(q)(2) of the 
FHSA (15 U.S.C. 1261(q)(2)), which 
makes reference to section 701 (e), ( f )  
and [g) of the Federal Food, Drug and 
Cosmetic Act (21 U.S.C. 371 (e), ( f )  and , 

(g)), and may involve a formal trial-type 
rulemaking proceeding after completion 
of an informal notice and comment 
rulemaking proceeding. 

However, the mesh-sided play yards 
and portable cribs which are the subject , 
of the rule in this proceeding are . 
children's articles, and as such are 
subject to diffeient regulatory 
procedures under the FHSA, set forth in 
section 3 (e) through (i). Unless the 
Commission specifically elects to use 
procedures of section 701 of the Food, 
Drug and Cosmetic Act, the provisions 
of section 3 (el through [i], while more 
elaborate than simple notice and 
comment rulemaking, do not involve a 
trial-type proceeding with oppontmity 
for cross-examination of witnesse?. As 
noted above, the rulemaking pro~e~lures 
specified by section 3 [e) through (i) are 
substantially similar to the procedures 
for issuance of a consumer product 
. safety rule under provisions of sections 
7 and 9 or 8 and 9 of the CPSA. 

Second, if after issuing final transfer 
rules, the Commission desires to act 
under provisions of section 15 of the 
CPSA, the Commission must conduct a 
hearing before it could order public 
notification of any hazard presented by 
anyproduct, or order any corrective 
action to be taken with regard to that 
hazard. Such a hearing would provide 
any affected manufacturer, distributor, 
or retailer with the "due process" 
safeguards which the Court apparently 
believed were being denied to the UFFI 
industry. 

In short, the Commission concludes 
that the judicial decision concerning the 
ban of UFFI is not applicable to this 
proceeding. As stated above, the 
Commission's finding that it is in the 
public interest to issue the final rules 
published below is not 'based solely on 
a desire to avoid" the procedures of the 
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- FHSA, as the Court viewed the 
circumstances in Gulf South at 3648. 

The Commission also notes that in 
Gulf South, the Court found UFFI not to 
be an "extremely dangerous" product 
and limited its discussion of the section 
30(d) of the CPSA to products of a ' 

similar nature. Because the mesh-sided 
play yards and portable cribs which are 
the subject of this proceeding have been 
associated with reports of eleven - 

Consumer Product Safety Act, rather 1 
than under the Federal Hazardous 1 
Substances Act, risks of asphyxia from / 
airway blockage or chest compression 1 
that i r e  associated with play yards ' 
(playpens) with mesh sides. 

(b) Therefore, if the Commission finds ; 
' regulation to be necessary: any such I 

play yards (playpens) shall be regulated / 
under one or more provisions of the 1 
Consumer Product Safety Act. I 

children's deaths received by the 
I 

g l.14!5.12 C a n  portable cribs with meal? Commission, these products may w e i  . 
ddw Ol rphnb rrm hy 

be beyond the scope of the Court's or - compr-n, 
decision in Gulf South. - (a) The Commission finds that it is in * 

Effective Date the public interest to regulate under the 1 
me Administrative 

' . 
Consumer Product Safety Act rather 

requires at 5 U.S.C. 553 that a than the Federal Hazardous Substances , 
rule" must be published at Act* the risks from 

least 30 days before jts effective date, blocka@ Or that are 
unless the agency finds for cause with portable cribs with 

that an earlier effective date is needed sides. 
(b) Therefore, if the Commission finds and publishes that h d i ~  viUI the 

rngUlation to be necessary. any such 1 
rule. 

As stated before. the rules issued 

1 
portable cribs shall be regulated only ' 

below will not by themselves, impose under one or more provisions of the ; 
Consumer Product Safety Act. I any new requirement or obligation on 

any person or firm. They simply [Sec 30(d). Pub. L 92573.88 Stat. 1231. a8 
announce that if the Commission takes amended Pub. L 94-284.90 Stat. 510. Pub. L 
action with regard to certain 97-35-95 Stat- 7 a  752 (15 U.S.C. ms(d) 

articles. it will do so.under provisions of Effective date: This amendment shall 
the B S A  rather than those of the - be effective on July 27,1983. 
F'HSA. Of course. any action the - Dated: July~221983. - 
Cornmi@iqn yight take w$-d provide. , ~ s h  E a 

adequate notice and opportunity to Sec~tory, Consumer h.0ductISafely ~ 
respond. t- Copmission. - .  - .-. -, - - .- For this reason;the requirement of75 ,,, oef -am Z-p(gl a& 
U.S.C. 553 for publication of a ~ L L I M O C O # ~  
substantive rule at least 30 days &fore 
its effective date is not applicable. The4 -- -- 

rules issued below shall become 
effective immediately. 

List of S u b j h i n  16 CFR Part 1145. . 
Administrative practice and. , 

procedure, Consumer protection; Infants 
and children. - f 
Conclusion 

i 
\ ! 

PART 1145--REGULATION OF 
PRODUCTS SUBJECT TO OTHER 
ACTS UNDER THE CONSUMER 
PRQOUCT SAFETY ACT 1 

Therefore, after consideration of the . 
proposal, written comment on the -- 
proposal. and other relevant 
information, discussed above, the 
Commission hereby amends Part 1145 of ; 
Title 16 of the Code of Federal 
Regulations by adding new 5 5  1145.11 , 
and 1145.12 to read as follows: 

H &? 1145.1 1 Certain play yards (playpens) 
wlth mesh sldex rfsk of asphyxla from 
akway blockage or chest compression. 

(a) The Commission finds that it is in 1 

the public interest to regulate under the 


