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U.S. CONSUMER PRODUCT SAFETY COMMISSION 

WAS!-IINGTON, 0. C. 20207 

April 2 4 ,  1979. 

Honorable Walter Mondale 
President of the Senate 
Washington, D. C. 20510 

Dear 1.k. President : 

In accordance with the requirements of section 27(k) 
of the Consumer Product Safety Act, we are enclosing our 
response to the Office of Management and Budget's request 
for cormnents on draft legislation concerning uniform 
hazardous substances export notification. 

Sincerely, 

n L+ 
Susan B. Kinn .. 

. 
Enclosure 

- 
Chairman 



. :.S. CONSUMER PRODUCT SAFETY COMMISSION 

WASHINGTON, D. C. 20207 

April 2 4 ,  1979 

Honorable Thomas P. OINeill 
Speaker of the House 
Washington, D. C. 20515 

Dear Mr. Speaker: 

In accordance with the requirements of section 27(k) 
of the Consumer Product Safety Act, we are enclosing our 
response to the Office of Management and Budget's request 
for comments on draft legislation concerning uniform 
hazardous substances export notification. 

Sincerely, 

/,P__ R /d7 
Susan B. Kinn - 
Chairman 

Enclosure 



TO - . Ronald Peterson 

U.S. CONSUMER PRODUCT 
SAFETY COMMISSION 

DATE: Apr i l  2 4 ,  1 9 7 9  
Off ice  of Management g p b & i ~ @ & $ $ ~ . ~ ~ $ ~ ~  

$ A  t T  *< 
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FRO? Susan B. King, chairman H& 

s u ~ ~ ~ c T : D r a f t  Legis la- t ion : Proposed Uniform Hazardous 
Substances Export Not i f i ca t ion  Act of 1979. 

Thank you f o r  the opportuni ty f o r  the Consumer Product 
Sa fe ty  Commission t o  comment on t h i s  proposed l e g i s l a t i o n .  

We s t rong ly  support  a  uniform pol icy  approach i n  the  
area  of expor ta t ion  of hazardous products and substances.  
However, the Commission has se r ious  pol icy  and admin i s t r a t ive  
r e se rva t ions  with r e spec t  t o  t h i s  proposal ,  and thus could 
not support  i t  as d r a f t e d .  

The d r a f t  l e g i s l a t i o n  requ i res  c e r t a i n  agencies ,  
inc luding  CPSC, t o  n o t i f y  fore ign  governments about r egu la ted  
products which the agencies have designated as  involving a  
' 'severe hazard."  "Severe hazard" i s  def ined as  "a high 
p r o b a b i l i t y  o f  severe  i n j u r y  t o  h e a l t h ,  s a f e t y ,  o r  t h e  
environment which, i n  t h e  judgment of  a  regula tory  agency, 
i s  posed by any reasonably l i k e l y  use o f ,  o r  exposure t o ,  
whether o r  n o t  i n t e n t i o n a l ,  a  product o r  substance under i t s  
j u r i s d i c t i o n .  " This  d e f i n i t i o n  imposes no c l e a r ,  workable 
c r i t e r i o n  f o r  determining what c o n s t i t u t e s  a  "severe" hazard.  
In  add i t ion ,  i t  i s  unclear  whether a  "severe hazard" d i f f e r s  
from the hazards addressable  under cu r ren t  s t a t u t e s ,  and how 
i t  would d i f f e r .  Fur the r ,  t h e  proposed s t a t u t e  appears t o  
r equ i re  a  sepa ra te  and new admin i s t r a t ive  determinat ion by 
the agency as  t o  t h e  d e f i n i t i o n  o f  "sever i ty" ,  and thus 
could in t roduce  an element o f  undue procedura l  delay,  admin- 
i - s t r a t ive  burden, and opportuni ty f o r  l i t i g a t i o n  i n t o  the  
regula tory  process .  



The d e f i n i t i o n  of  " regula tory  ac t ion"  i s  a l s o  unc lear .  
I f  i t  r e f e r s  t o  t h e  i ssuance  of a  ban o r  r e g u l a t i o n ,  t h e r e  
i s  no way t o  p r e d i c t  how hazardous a f u t u r e  non-complying 
product  n i g h t  be. A p a r t i c u l a r  v i o l a t i v e  product  could 
turn  out t o  be  s e r i o u s l y  de fec t ive  o r  i t  could be  non- 
complying only because o f  a  minor l a b e l i n g  problem. No t i f i ca -  
t i o n  t h a t  a  r e g u l a t i o n  o r  ban has been i s sued  would be 
premature and u s e l e s s  t o  the fo re ign  country,  i n  our view, 
s i n c e  t h a t  government would n o t  know what t o  look f o r  i n  
imported products  wi thout  an e l a b o r a t e  in spec t ion  o r  
c e r t i f i c a t i o n  program of  i t s  own. 

I f  " r egu la to ry  act ion" r e f e r s  t o  t h e  t ime an agency 
t akes  enforcement a c t i o n  a g a i n s t  p a r t i c u l a r  products ,  
n o t i f i c a t i o n  would be more s p e c i f i c  and perhaps more u s e f u l .  
However, t he  Comiss ion '  s  enforcement a c t i v i t i e s  , as  one 
example, a r e  l i m i t e d  because o f  ou r  r e l a t i v e l y  smal l  number 
o f  i n s p e c t o r s .  I f  any non-complying products  remained 
undiscovered,  t he  fo re ign  c o u n t r i e s  would n o t  be n o t i f i e d  
about them. We t h e r e f o r e  b e l i e v e  t h a t  a  s t a t u t o r y  r equ i re -  
ment t h a t  expor t e r s  n o t i f y  t h e  Commission (and/or  the  
fo re ign  coun t r i e s )  o f  t h e  i n t e n t  t o  expor t  non-complying 
goods should be inc luded  i n  any n o t i f i c a t i o n  l e g i s l a t i o n .  
I f  n o t i f i c a t i o n  were s p e c i f i c a l l y  t i e d  t o  a c t u a l  o r  proposed 
shipments,  a s  Commission s t a t u t e s  now r e q u i r e ,  e f f e c t i v e  
c o r n m i c a t i o n  wi th  fo re ign  governments about hazardous 
exported products  would be more l i k e l y .  - * / 

* / Xi th in  a week o r  two, t h e  Commission w i l l  be proposing 
n e w  r e g u l a t i o n s  i n t e r p r e t i n g  the  s t a t u t o r y  requirement t h a t  
expor t e r s  n o t i f y  t h e  Commission o f  i n t e n t  t o  expor t  from 
the  United S t a t e s  products  w h i c h  do n o t  comply wi th  a p p l i c a b l e  
s tandards  o r  r e g u l a t i o n s .  The Commission must then n o t i f y  
the fo re ign  government. These r e g u l a t i o n s  w i l l  be  proposed 
under p rov i s ions  o f  the  Consumer Product Sa fe ty  Author iza t ion  
Act o f  1978 (Pub. L. 95-631). As proposed,  they would n o t  
r e q u i r e  shipment-by-shipment n o t i f i c a t i o n ,  such a s  those  
s p e c i f i c a l l y  c r i t i c i z e d  i n  t h e  "Statement o f  Purpose and 
Need," when t h e  same e x p o r t e r  i s  sh ipp ing  t h e  same types  
of products  t o  the  same country during a  given year .  



F u r t h e r ,  t h e  requ i rement  t h a t  n o t i c e  s h a l l  be  g iven 
on ly  t o  f o r e i g n  governments e x p r e s s i n g  an i n t e r e s t  i n  
r e c e i v i n g  them ( " i n t e r e s t e d  f o r e i g n  governments") p r e s e n t s  
b o t h  p o l i c y  and a d m i n i s t r a t i v e  d i f f i c u l t i e s .  Coun t r i e s  

' cou ld  conce ivab ly  be i n t e r e s t e d  i n  r e c e i p t  of n o t i c e s  i n  
some i n s t a n c e s  b u t  n o t  i n  o t h e r s  (such a s  where no  t r a d e  h a s  
o c c u r r e d ) .  I t  might w e l l  be  a d m i n i s t r a t i v e l y  unworkable t o  

' a t t emp t  t o  d i s t i n g u i s h  between c o u n t r i e s  which a r e  " i n t e r e s t e d "  
and t h o s e  which a r e  n o t .  More i m p o r t a n t l y ,  t h e  " i n t e r e s t e d  
f o r e i g n  government" requ i rement  a l s o  appears  o b j e c t i o n a b l e  
from a  p o l i c y  s t a n d p o i n t ,  s i n c e  i t  seems t o  s u g g e s t  t h a t  t h e  
r e c e i v i n g  n a t i o n  h a s  p r imary  r e s p o n s i b i l i t y  f o r  n o t i c e  
r e g a r d i n g  hazardous  e x p o r t s  from t h e  Uni ted  S t a t e s ,  r a t h e r  
t han  t h e  Uni ted  S t a t e s  i t s e l f .  Such a view i s  i n c o n s i s t e n t  
w i t h  Commission's view o f  t h e  Uni ted  S t a t e s '  r e s p o n s i b i l i t y  
i n  t h i s  a r e a .  

L a s t l y ,  a l t h o u g h  t h e  work o f  E s t h e r  P e t e r s o n ' s  I n t e r -  
agency Task Force ,  on which t h e  Commission s e r v e d  as  an 
a d v i s o r y  member, i s  r e f e r e n c e d  a s  a g e n e r a l  s o u r c e  f o r  t h i s  
p r o p o s a l ,  i t  i s  n o t  c l e a r  whether  o r  how t h i s  p r o p o s a l  
r e l a t e s  t o  t h e  Task Force e f f o r t .  I t  i s  o u r  unde r s t and ing  
t h a t  a  g e n e r a l  p o l i c y  f o r  n o t i f i c a t i o n  i s  b e i n g  developed 
by t h a t  Task Force ,  and i t  i s  u n c l e a r  how, i f  a t  a l l ,  t h i s  
l e g i s l a t i v e  p r o p o s a l  r e l a t e s  t o  t h a t  ongoing e f f o r t .  

c c :  P r e s i d e n t  o f  t h e  Sena t e  
Speaker  o f  t h e  House 


