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SUBJECT: Proposed Rule: Amendment to FOIA Regulations
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The Office of the General Counsel is providing for Commission consideration the
attached draft notice of proposed rulemaking for publication in the Federal Register. The
proposed rule would amend the Commission’s Freedom of Information Act regulations in 16
C.F.R. part 1015 based on the FOIA Improvement Act of 2016 and required changes. This
Notice of Proposed Rulemaking seeks comments on the proposed changes to the rule.

Please indicate your vote on the following options:

L. Approve publication of the attached document in the Federal Register, as drafted.

(Signature) (Date)

CPSC Hotline: 1-800-638-CPSC(2772) * CPSC's Web Site: hitp://www.cpsc.qov
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II. Approve publication of the attached document in the Federal Register, with changes
(Please specify.)

(Signature) (Date)
1. Do not approve publication of the attached document in the Federal Register.
(Signature) (Date)

IV.  Take other action. (Please specify.)

(Signature) (Date)

Attachment: Draft Federal Register Notice of Propose Rulemaking to Amend Procedures for
Disclosure or Production of Information under the Freedom of Information Act.
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DRAFT

[Billing Code 6355-01-P]

CONSUMER PRODUCT SAFETY COMMISSION

16 CFR Part 1015

Procedures for Disclosure or Production of Informatmn nder the Freedom of Information
Act; Amendments s

AGENCY: Consumer Product Safety Commissi‘o"nﬁ;’ .

ACTION: Notice of proposed rulemaking.

SUMMARY: The Consumer Product Safety Commlsswn 'ﬂffo‘immission, CPSC’ or we) is
issuing this notice of proposed rulemaklng (NPR) to upda e 1ts Freedom of Information Act

(FOIA) rule. We are proposmg to revise the rule to conform to the amendments of the FOIA

Improvement Act of. 2016 (the 2016 F OIA) to the F OIA. The Commrssmn also proposes to
update the rule to reﬂect changes in Commlss1on procedures update Commission contact
1nformauon 1nclud1ng current methods of submxttmg requests for records to the Commission,

revise employee titles, and make Varlous techmcal changes and corrections. This NPR seeks

comments on the proposed changes to the rule,

DATES: Submit comments by [INSERT DATE - 75 (OR COULD BE LESS) DAYS AFTER

PUBLICATION IN THE FEDERAL REGISTER].

ADDRESSES: You may submit comments, identified by Docket No. CPSC-[FILL IN], by any

of the following methods:




Electronic Submissions: Submit electronic comments to the Federal eRulemaking Portal at

https.//'www.regulations.gov/. Follow the instructions for submitting comments. The

Commission does not accept comments submitted by electronic mail (email), except through:

https://www.regulations.gov/. The Commission encourages you to submit electronic comments

by using the Federal eRulemaking Portal, as described above.

Written Submissions: Submit written comments by mail/haﬁdf: élivery/courier to: Office of the
Secretariat, Consumer Product Safety Commission, Room 820,4330 East West Highway,

Bethesda, MD 20814; telephone (301) 504—7923;,:[‘”7:

Instructions: All submissions received must includ‘é"“th¢ agency name and docket number for this
proposed rulemaking. All commentyé"reéé‘iycd may be pos d without change, inéluding any

personal identifiers, contact information, or otherf;épersp’nal infdﬁnqtion provided, to:

https://www.regulations.g ov/. Do not submit confiden al;Bps“in‘ess‘}“iiiyformation, trade secret
information, or other 'sensiktive or prctected infofmation that you do not want to be available to
the public. If furnished at all, such information should be submitted by mail/hand

delivery/courier.

Docket: For aééess to the dockétto read background documents or comments received, go to:

https://www.re,qulaﬁéns.,qov/, and'%insert the docket number, CPSC-[FILL IN], into the “Search”

box, and follow the prompts.

FOR FURTHER INFORMATION CONTACT: Renee McCune, Office of the General
Counsel, Consumer Product Safety Commission, 4330 East West Highway, Bethesda, MD

20814, (301) 504-7673; or Todd A. Stevenson, Chief Freedom of Information Officer,



Consumer Product Safety Commission, 4330 East West Highway, Bethesda, MD 20814, (301)

504-6836.

SUPPLEMENTARY INFORMATION: The Commission is proposing to amend the agency’s
procedures for disclosure or production of information under the Freedom of Information Act. 16

CFR part 1015.

Table of Contents;:

e . Background Information

e Il Section-by-Section Analysis of the “Ifj‘fik)kqused Revisions of thé Proc

dures for

Disclosure or Production of Information under the Freedom of Infonnéfibh Act
e [II. Environmental Issues

* IV. Regulatory Flexibility

e V.Paperwork Reduction

e VI Preemption

. ;\Z:IIii.'iEffectlve Diatg |

. VII’I."chuest for Cdrﬁments

I. Backgrdﬁﬁdlnfomiéﬁon

On June 30, 2016, the President signed into law the 2016 FOIA, Public Law No. 114-185
(2016). The 2016 FOIA amends the Freedom of Information Act, 5 U.S.C. 552, requiring an
agency to review its FOIA regulations and issue regulations on procedures for the disclosure of
records under the new amendments. Specifically, the 2016 FOIA requires: certain records be

available for public inspection in an electronic format; agencies to make available for public



inspection in an electronic format records that have been requested three or more times; that an
agency not withhold information under FOIA unless the agency reasonably foresees that
disclosure would harm an interest protected by a FOIA Exemption or disclosure is prohibited by
law; extending the number of days for an administrative appeal of an adverse determination from
30 to 90 days; limiting the FOIA Exemption for records created 25 years or more before the date

on which the records were requested; the assessment of fees be limited in certain circumstances;

and requesters be notified of available dispute resolution servi s”:from the FOIA Public Liaison

of the agency or the Office of Government Informatron SerV1ces

The Commission proposes amendments to its regulatlons 1mplement1ng the 2016 FOIA, 16

CFR Part 1015, to incorporate these new statutory requlrements The proposed amendments

would revise the Commission’s FOIA regulatlonst comp y with the FOIA, as amended by the

2016 FOIA, and would update Commlssmn procedures, contact 1nformat10n and methods of
submitting requests for records to the Commlss1on in addltlonyto other conforming and technical
revisions. Updating Commission proc,cdurcs and Commission contact information would provide

clarity for’,rcqu’esters" seekmg reco‘rd"s ’lfrom tﬁc‘COmmission.
II. section-by-Secti’oi’ifit;f&k,nalyskisvofkthe Proposed Revision of the Procedures for
Dlsclosure or Pmd‘{éﬁ”“ of Information under the Freedom of Information Act
Subpart A—-—Production?or"D’isclosure Under 5 U.S.C. 552(a)
Proposed Changes to § 1015.1 (Purpose and scope.)

Initially, we would update § 1015.1(a) to add the Children’s Gasoline Burn Prevention Act,
the Virginia Graeme Baker Pool and Spa Safety Act, and the Child Nicotine Poisoning
Prevention Act to the scope of statutes for which records must be maintained in connection with
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the Commission’s responsibilities and functions under those acts because they were enacted after

the last revision to the regulation in 1997.

The proposal also would revise § 1015.1(b) to reflect new FOIA 5 U.S.C. 552(a)(8)(A),
requiring agencies to analyze under a foreseeable harm standard the withholding of information
permitted by the exemptions set forth in 5 U.S.C. 552(b). The proposal would allow information
to be withheld pursuant to the exemptions, only if the Comnusswn reasonably foresees that

disclosure would harm an interest protected by a spec1ﬁc FOIA exemptlon or if disclosure is

otherwise prohibited by law. This proposal, cons Z,tent with the 2016‘:FQIA, would not require

disclosure of information otherwise prohibited from disclosure by law, or"otherwise exempted

io 3), which prohibife the disclosure of

matters specifically exempted from disc‘l‘osure" by another s’:tatute‘.‘ The proposal would specify

>

that the Commission will consider the record’s age, content and Cﬁaracter in assessing whether it

reasonably foresees that disclosure of the document Would harm an interest protected by an
exemptlon Addltlonally, con51stent w1th the FOIA as amended by the 2016 FOIA, we also
propose a rev1s1on that would requlre that we con51der partlal disclosure when full disclosure of a

record is not possible and that we take reasonable steps to segregate and release nonexempt

information.

Under the propoeed rev1s10n,  f‘or example, Commission records that currently fall within the
parameters of 5 U.S.C. 552(55(5) (FOIA Exemption 5) would be subject to the foreseeable harm
standard. FOIA Exemption 5 incorporates, among other privileges, the deliberative process
privilege, which is considered a discretionary exemption, meaning that withholding of records
resides within the discretion of the agency, rather than mandated by law. As the Senate report on

the FOIA amendment explains: “[t]he foreseeable harm standard applies only to those FOIA
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Exemptions under which discretionary disclosures can be made. Several FOIA Exemptions, by
their own existing terms, cover information that is prohibited from disclosure or exempt from
disclosure under a law outside the four corners of the FOIA. Such information is not subject to
discretionary disclosure and is therefore not subject to the foreseeable harm standard.” Senate
Report No. 114-4, p 8 (February 23, 2015). Under this analysis and Department of Justice

guidance, records protected by the deliberative process privilego‘}under FOIA Exemption 5 shall

be considered for release under the foreseeable harm standard,even if the records may otherwise
be properly withheld under this exemption. In deyo’i,jd’ing whether tomake a discretionary release
of records protected by the deliberative process priyilege, the Commissk'iorrmay consider, in
addition to the record’s age, content, and character, thenatureof the decisiorratli"ssue, the status

of that decision, and the personnel in‘V‘olyv'ekd.‘ ;

The foreseeable harm standard, however would not kbe apphed to disclosures prohibited by

law or covered by FOIA Exemptlorr 3, Wthh portalns to matters specrﬁcally exempted from
disclosure by another statute Exemptlon 3 would mclude disclosures prohibited under section 6
of the Consumer Product Safety Act (CPSA) 15 U S C 2055(a)(2), and thus, the proposal to
apply the foreseeable harm staudard woulq not alter, or otherwise limit, the information
disclosure restrictions set forth“‘m section 6. Current § 1015.1(b) already references disclosures
prohibited by law urlder Section{t}(’:a)(Z) of the CPSA. The proposal, as revised, would preserve
that prohibition, consistent V\yiritlyl‘the statutory direction, and it would clarify that information
covered by FOIA Exemption 3 is prohibited from disclosure and not subject to analysis under the
foreseeable harm standard. Specifically, the proposed revision would state that Commission

records subject to Section 6 and 25(c) of the CPSA, 15 U.S.C. 2055 and 2074(c), fall within the

scope of FOIA Exemption 3.



The proposal also would revise § 1015.1(c) to remove the existing statement that the
Attorney General’s Memorandum on the 1974 Amendments to the FOIA may be consulted in
considering questions arising under the FOIA. That memorandum is outdated and should not be
consulted in considering questions arising under the FOIA because the FOIA has been statutorily

amended multiple times since 1974.

In place of the current § 1015.1(c), we propose a new § 10151 (c) to reflect that the
Commission Secretariat serves as the agency’s Chief F OIA kO‘:f‘ﬁCer The 2016 FOIA amends the
FOIA at 5 U.S.C. 552(j) to require each agency to de51gnate a Chlef FOIA Officer, who shall be

a senior official of the agency, and shall have, subject to the authorlty of the head of the agency,

among other responsibilities, respons1b111ty for comphan and 1mp1ementat10n of section (j) of

the FOIA. The revised § 1015.1(¢) would state that the Commlssmn s Chief Freedom of

Information Officer, a senior official at the-CQmmlssmn,:would be the Secretariat. Therefore, for

clarity and consistenestr With thexel:eyvisions of § 10154 Whlch'Vests ultimate authority for
respondlng to F OIA requests 1n the Comm1ssmn S Secretarlat and in conformance with
amendments made to the F OIA ’we proposerklew la,tlguage explaining that the Secretariat of the
Commlssmn is the Chief Freedom of Informatmn Officer, who, subject to the authority of the

Chairman, is resp”on51b1e for com}phance w1th, and implementation of, 5 U.S.C. 552(j). )
We additionally propose mitior and non-substantive changes in grammar.,
Proposed Changes to § 1015.2 (Public reference facilities.)

To reflect amendments in the 2016 FOIA that focus on public inspection in an electronic

format, we are proposing to revise the title of this section to “Public inspection.” Additionally,



we propose removing “and copying” from § 1015.2(a) and (b), and replacing that phrase with “in

an electronic format,” to conform to the amendments to the FOIA at 5 U.S.C. 552(a).

We also propose removing the statements in § 1015.2(b) regarding additional Commission
public reference facilities. With changes in technology, public inspection at the Commission
headquarters is rare, and we do not anticipate a need for additional public reference facilities. To

provide additional information to the public about the Commission’s electronic reading room, we

propose adding the Commission’s website address to § 1015.2(c and a statement indicating that

records that the Commission must make availablg or public inspectféﬁ‘: in an electronic format

may be accessed through the e-FOIA Public Ac"cééskLink at the Commiss‘iyd‘n?s‘ website address.

Additionally, to conform with afﬁéndments to the FO at SUS.C. 552(a)(2)(D), we are

proposing a new § 1015.2(d), which reQuirc;s théifé;genc , subjlé‘ét:'tq any restrictions imposed by

section 6 of the CPS’A‘,‘ t@,méké}éi{ailable forpubllc 1n econ kily‘n”;;”électronic format, copies of
certain records, regakr’kdyléss:_r(k)f fornﬁ;;S‘ipeciﬁcally,ﬁ":ktﬁke?Commissi’orﬁl shall make available for public
inspection? records that‘hav‘é been ‘r;e‘l‘;ased; under FOIA, records that, because of the nature of the
subj ectirt;"ég"[ter, the ageﬁéy determlnes are likély’ to become the subject of subsequent requests for

substantially the same records, and records that have been requested three or more times.

We additionally bropose correcting “Secretary” to the current title of “Secretariat”

throughout this paragraph'énd' updating the room number of the Office of the Secretariat.

Proposed Changes to § 1015.3 (Requests for records and copies.)

We propose a revision to the title of this section by removing “and copies” to reflect

amendments to the FOIA at 5 U.S.C. 552(a).




To reflect current practice, we also propose updating § 1015.3(a) on the ways requesters may
submit requests for records to the Commission, to include electronic methods. In addition to
submitting requests by mail, requesters would be able to submit a request through the
Commission’s e-FOIA Public Access Link, e-mail, or facsimile. We also propose a technical
correction to reflect the Commission’s address. To promote good FOIA customer service, we
also propose to revise § 1015.3(b) to state that, before submij;tikﬁ‘éfzfequests, requesters may
contact the Commission’s FOIA contact or FOIA Pubthlalsonto discuss the records the

submitter seeks and to receive assistance in describing the records.

“Secretariat” to

Additionally, throughout this section we probd‘se changiqg f‘Secretary”"‘fé

update the position to its current title;;;

Proposed Changes to § 1015.4 (Respdnses ieii‘f’equests for"f‘fefeords,' responsibility.)

We propose changiﬁg "‘SeCréfary” to “Secretariz ,‘ ;""thr(k)ﬁ’gfhéut this section to reflect the name

of the position to its current title. -

Proposed Changes to Rule § 1015.5(T ime ?z’ihitatibns on responses to requests for records

and requests for expedited procesSing; )

We propose updatmg § 10155(a) to incorporate new procedural requirements and to reflect
current Commission practlcesandadvances in technology. We propose clarifying that time
limitations on responses to feciuests submitted by postal mail would begin to run at the time the
request is received and date-stamped by the Office of the Secretary (which we propose revising
to the Office of the Secretariat). We would also update the regulation to reflect the current
practice that the Office of the Secretariat will date-stamp requests the same day that it receives

the requests. We also propose that time limitations on responses to requests submitted
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electronically would begin to run at the time the request is electronically received, if the request
is submitted during “working hours,” which we define as 8 a.m. to 4:30 p.m. EST. For responses
submitted electronically during non-working hours, the proposed change would require that time

limitations begin to run the next working day after the request is submitted.

[f the Commission is unable to respond to a request within this time frame, the current §

1015.5(b) allows the Secretariat, at the initial stage, or the Ge eréil Counsel, at the appellate
stage, to extend the time for responding to requests uptq:,l 0 additipnal working days, if a request
satisfies the criteria for “unusual circumstances.” 'Moreover as expiained in current § 1015.5(d),

if the Secretariat or General Counsel determlnes that an extension of more than 10 days is

required, the Secretariat or General Counsel must glve;‘thi' "r‘ryequester an opportumty to limit the
scope of the request or arrange for an ‘atlterné‘tti\'/e timeframeito,process the request. Under the
new FOIA amendments 1n those c1rcumstat1ces agenc1es are requlred to make available its
FOIA Public Liaison to a551st in the resolutlon of any dlsputes between the requester and the
agency. The 2016 FOIA addltlonally requlres agenmes to notify requesters of the right to seek
dispute resolutlon’servwes from the Ofﬁce of Government Information Services. Therefore, we
propose atdopttng language k’sta’tlng that 1f an extension of time greater than 10 working days is
necessary, thek}éemmission wiltrrtynake aveilable its FOIA Public Liaison for purposes of dispute
resolution. Additioné]ly, we propese providing information about where on the Commission’s
website, the Commission’sdesignated FOIA Liaison(s) is listed and also stating that the
Commission will notify requesters in writing of the availability of the Office of Government
Information Services to provide dispute resolution services, as required by the 2016 FOIA. We
propose inserting this language into a new § 1015.5(e), and we propose re-designating the

succeeding paragraphs in § 1015.5 to conform to this change.
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We also propose adding a statement to the current § 1015.5(H)(2), clarifying that requests for
expedited processing may be submitted through any of the methods described in the proposed §
1015.3(a), in which we propose updating the regulation to reflect new electronic methods of

submission.

We additionally propose revising Secretary” to “Secretariat” throughout, to change the name

of the position to its current title.
Proposed Changes to § 1015.6 (Form and conlent.) k

To reflect the current organizational structiii“:ezi‘f‘)f the agency and to ahgnw1th the 2016 FOIA
amendments to the FOIA, indicating tiiat’ documents‘iifoij pubhc )‘iinspection w‘ill"t‘k‘)ﬁégmade available
in electronic format, we propose revisiii:gi §: 710135‘.:6(a) tok étt;att: At“h"c}t when a requested record has
been identified, requesters shall be suppliégizwith’ a c0p / or nOtlﬁedOf where and when the
document will be madeavallableforpublic 1nspectlonin aﬁ'igl‘é‘(';troiiic format. We also propose
removing the referencéztsf'making records availyaiil‘g,gt a requested regional office. This option is
outdated and no1ongerappllcablebecausetheCommissmn does not have regional offices that

the public can visit.

We additionallyy, propose amending § 1015.6(a) to conform with the 2016 FOIA amendments
to 5 U.S.C. 552(a)(6)(A)3(i)? whlch require the Commission, when responding to a records
request, to notify requesters‘k of their right to seek assistance from the Commission’s FOIA Public

Liaison.

In the case of a denial, we propose revisions to conform with the 2016 FOIA amendments to
5 U.S.C. 552(a)(6)(A)(i)(III)(aa), which requires that agencies notify requesters when there is an
adverse determination that requesters have the right to appeal within a period determined by the
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head of the agency that is not less than 90 days after the date of such determination. Accordingly,
we propose revising § 1015.6(b)(4) to change “30 calendar days” to “90 calendar days.” We also
propose adding a new § 1015.6(b)(5), which would require the Commission, in the case of a
denial, to notify requesters of their right to seek dispute resolution services from the Office of

Government Information Services.

We additionally propose revising “Secretary” to “Secre“t,,éiriﬁt'"’ throughout the section, to

revise the title of the position to its current title.

Proposed Changes to § 1015.7 (Appeals frommmal denials; recoﬁﬁideration by the

Secretary.)

We propose revising the deadhne for appeahng a denlal of a records request from 30 days to

90 calendar days in § 1015. 7(a) to conform w1th the 2016 F OIA amendrnents described above

regarding proposed changes to § 1015 6.

We additionally propose updating the regulatioo:at § 1015.7(a) to list the ways, including
electroniorriethods, that a r’eque“sterjomay appeal‘ "ia‘deriial to the General Counsel of the

Commission. -

To reflect charrges in Comrmssmn procedures due to advances in information technology, we
propose updating § 1015 7(b) to specrfy that time limitations on appeals submitted by postal mail
would begin to run when the appeal is received and date-stamped by the Office of the Secretary
(proposed to be changed to the Office of the Secretariat). We would also update the regulation to
reflect the current practice that the Office of the Secretariat will date-stamp requests the same
day that it receives the requests. We also propose that time limitations on appeals submitted
electronically would begin to run at the time the appeal is electronically received, if the request is
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submitted during “working hours,” which we define as 8 a.m. to 4:30 p.m. EST. For responses
submitted electronically during non-working hours, the proposed change would require that time

limitations begin to run the next working day.

To conform with the 2016 FOIA amendments to 5 U.S.C. 552(a)(6)(A)()(II)(bb), which
require agencies to provide notification in an adverse deterrnination of the right to seek dispute
resolution services from the FOIA Public Liaison of the agency or the Office of Government
Information Services, we propose including a statement in § 1015 7(e) stating that the

Commission will provide such a notification.

We additionally propose revrslng “Secretary” to “Secretarlat” throughout the section,

including in the title, to correct the name of thls posrtlon
Proposed Changes to § 1015.9 (Fees for production of record;gy.‘), ;

We propose to makertechnical;‘changes throughout \this sectlon including a revision to §
1015.9(b) to reﬂect updated Ways to reffectuate fee payment We also propose to account for
etforts expended to locate and retrleve electronlc mformatlon by revising the term “search” in §
1015.9(c)(2) and the deﬁmtlon of “duphcation” in § 1015.9(c)(3) and to account for new
technology changes that are notreﬂected in the regulation. The proposal would also account for
the efforts to scan documentsthrough arevision of § 1015.9(e)(1), which would require a

requester to pay the direct costs associated with scanning documents.

We also propose to revise § 1015.9(f)(6) to conform to the 2016 FOIA amendments to 5
U.S.C. 552(a)(4)(A)(viii)(I). The changes would require the Commission to waive fees where
the agency fails to comply with a time limit that it has extended because the agency has
determined that unusual circumstances apply. However, if the extension for unusual
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circumstances involves more than 5,000 responsive pages, the Commission may continue to
charge fees, provided it has given timely notice to the requester and has discussed with the
requester how to effectively limit the scope of the request. Thus, the regulation would be
revised to prevent the Commission from assessing search fees for any requester or duplication
fees for an educational institution, non-commercial scientific instiution, or a representative of the

news media requester, if the Commission fails to comply with an extended time limit, unless

5,000 pages are responsive to the request, and the Commissic has made three good faith

attempts to discuss with the FOIA requester limiting,'fhe scope of tﬁe":‘{r’e‘quest.

We additionally propose revising “Secretary” to “Secretariat” throughout the section,

including in the title, to correct the name of this positio:

Proposed Changes to § 1015.10 (C, o'himiss‘ioﬁ?rz,éggrt of aé}fa'ns‘to Congress.)

We propose revisi’:onks” to” thlssectlon to conform :‘t‘o“\the 2 16FOIA amendments to 5 U.S.C.
552(e)(1). Speciﬁcally’yywe propose adding a staioolcnt that the Commission must submit the
report to thé“l“‘)"i’r‘e’ctor o’f the O%ﬁce of Govemment Ioformation Services in addition to its current
requireroéot to submit the report to’%’th‘e A’,ttorneyk Goneral of the United States. We also propose
adding, in oonf()rmance with the statuto, new § 1015.10(h), stating that the report shall include
the number of timeé the Cornrni’s"s,‘ion denied a request for records under 5 U.S.C. 552(¢) and new
§ 1015.10(1), stating that the report shall include the number of records that were made available

for public inspection in an electronic format under 5 U.S.C. 552(a)(2).

Proposed Changes to Rule § 1015.11 (Disclosure of trade secrets to consultants and

contractors, nondisclosure to advisory committees and other government agencies.)
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We propose to add language to § 1015.11 to clarify that the reference in § 1015.11(a) and (b)
to 5 U.S.C. 552(b)(4) includes not only trade secrets, but also includes commercial or financial

information.

We also propose revising § 1015.11(b) to incorporate an amendment to the CPSA, 15 U.S.C.
2078(f), by the Consumer Product Safety Improvement Act of 2008, Public Law No. 110-314

(2008), which permits the Commission to share information :With'federal, state, and local

agencies, if certain requirements are satisfied.

Subpart B—Exemptions From Product’i‘it)“tj"f"d’hd Disclosure Unaé ;V"S_’,;U.S.C. 552(b)

Proposed Changes to § 1015.15 (Purpose and sEope, g ’14 o

We propose removing language in §:101‘5.:1‘5(~a) that reféi*énqgs the internal Commission
procedure for withholding exempt records Because, asexplamedbelow in Proposed Changes to
Rule § 1015.17 (]ntei;hal Commis&'i":'o‘n procedi;re: fof"withholdiﬁé exempt records.), we propose

removing § 101517 entirélj}.f e ﬁ‘f' ’

We also propose rr‘e\:/i‘i“s‘idbyns‘to § 1 0;15_15(b)r:‘;‘c>y‘c:"(")khform to the 2016 FOIA amendment to 5
U.S.C. 552(;3‘1)“'(18)’%(A), which prQVides théf agencies shall withhold information under 5 U.S.C.
552, only if the agency reasonablyu;foresees that disclosure would harm an interest protected by
an exemption described 1n5USC 552(b), or disclosure is otherwise prohibited by law.
Currently, the rule states that the Commission will make available, to the extent permitted by
law, records authorized to be withheld under 5 U.S.C. 552(b), unless the Commission determines
that disclosure is contrary to the public interest. To align with the 2016 FOIA amendments, we
propose revising this section to state that the Commission will make available records authorized
to be withheld under one of the FOIA exemptions, “unless the Commission reasonably foresees
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that disclosure would harm an interest protected by the exemption or disclosure is prohibited by

law or otherwise exempted from disclosure under 5 U.S.C. 552(b)(3).”

Additionally, we propose updating § 1015.15(c) to reflect the focus of the 2016 FOIA on
public inspection of documents in an electronic format, which is consistent with current practice.

The proposal would require that briefing packages, or portions thereof, which the Secretary

(which we propose revising to Secretariat), upon the advice of the Office of the General Counsel,

has determined would be released, upon request, would?‘:bex made 2 ,ailable for public inspection
in an electronic format through the Commrssmn s webs1te Specrﬁcally, we propose removing
the language stating that such briefing packages would be publrcly avallable in the public

reference facility established under § 1015 2, and replacmg 1t w1th proposed language indicating

that the information will be available electrorucally on the Commrssron s website.

We also propose reVi'sin'g “SeCretary to “Secretarlat” 1n § 1015 15(c) to correct the name of
this position and propose a non- substantrve grammatlcal revision in the first sentence of §

1015.15(b). i
Proposed Changes to §] 015.16 (Exemptions (5 US.C. 552(6)).)

The 2016 F OIA amends 5 U S C. 552(b)(5) to include a sunset provision on the deliberative

process privilege so that 1t does not apply to records created 25 years or more before the date on
which the records were requested. We propose amending § 1015.16(e) to add language reﬂectrng

this change.

We also propose non-substantive technical corrections to §§ 1015.16(e) and (f) to track the

statutory language.
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Proposed Changes to § 1015.17 (Internal Commission procedure for withholding exempt

records.)

We propose removing all of § 1015.17 and reserving this section. Section 1015.17 describes
an internal Commission procedure that allows a Commission bureau or office director who
believes that it is against the public interest to disclose a Comrn’i‘sskion record prepared by his/her
office that may be exempt from disclosure under the inter- intraﬁagency memorandum exemption
at 5 U.S.C. 552(b)(5) or the investigatory file exempt‘ion’:tat 5 USC 552(b)(7) to request that the
Secretary withhold the document, and, if necessary, "abpeal that decrsion to the Commission. The
current § 1015.17(a)(1) states that if the Secretary agrees to wrthhold the document the requester

shall be notified in writing of the denla: and of hls/her rlgh  to appeal Sectron 101 5.17 is not

necessary and should be removed because procedures for Corrlmission responses to requests
based on an analysis of harm to the public 1nterest would now be described in detail in proposed
§ 1015.1(b) and § 1015 6 and 1nclude addltronal updated requlrernents notin § 1015.17.
Accordlngly, we propose removmg § 1015 17 because it does not reflect current internal
Commrssmn procedures Moreover, even if the provrsrons were not outdated, we would propose
remov1ng this provision because it descrlbes an internal procedure that is more appropriate for

including in a Commission Directive on staff procedure than in a regulatory scheme.

Subpart C—Disclosure of Co’rrl‘rrlission Accident or Investigation Reports Under 15 U.S.C.

2074(¢c)
Proposed Changes to § 1015.20 (Public availability of accident or investigation reports.)

We propose updating § 1015.20(a) to reflect current Commission procedure. The rule

currently states that accident or investigation reports are available to the public under the
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procedures set forth in subpart A and that no portion of such reports are subject to the
investigatory file exemption. Current Commission procedure allows for the withholding of
accident or investigation reports, if the requirements of the investigatory file exemption are met.
Therefore, we propose revising this section to state that accident or investigation reports are
available to the public under the procedures set forth in subpart A, unless such reports are subject

to the investigatory file exemption.

I11. Environmental Considerations

The Commission’s regulations address whether the Commission is‘fr"eiquired to prepare an

environmental assessment or an environmental impact stater;iéht‘. 16 CFR partl 021. These

C actions that normally have “little or

regulations provide a categorical exclus"ion‘_fqr certain CPSC
no potential for affecting the human enVironmé‘rit:~7’?f'i;71:;6, CFR 1021 5(c)(1). This proposed rule

falls within the categg;iié{étl exi'dluysiokn.

IV.  Regulatory Flexibility Anaiysis

Unde‘r‘ ’sekctiko‘n’ 603 Ofthe Régulatory Flex1b111ty Act (RFA), when the Administrative
Procedufé Act (APA) or ané’thgr law ’ref'qmr_c:s an agency to publish a general notice of proposed
rulemaking, the”ég’ency must préﬁare an iniﬁal regulatory flexibility analysis (IFRA), assessing
the economic impac‘:tyyof the propdsed rule on small entities or certify that the rule will not have a
significant economic impact on a substantial number of small entities. 5 U.S.C. 603(a), 605. The
Commission chooses to provide notice and comment for this rulemaking. However, because this
is a “rule of agency organization, procedure, or practice,” the APA does not require a notice of
proposed rulemaking. 5 U.S.C. 553. Additionally, we note that the rule would merely set out in

a regulation the procedural requirements stated in the FOIA of 2016, update Commission
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procedures, and make other technical changes and corrections. We expect that the proposed rule

will not have a significant economic impact on a substantial number of small entities.
V. Paperwork Reduction Act

The Paperwork Reduction Act (PRA) establishes certain requirements when an agency
conducts or sponsors a “collection of information.” 44 U.S.C.k;3>:'591-3 520. The proposed rule
would amend the Commission’s rule to conform to the 2016FOIA and to update Commission
procedures and make other technical changes and cor:reef:i(k)ns. The proposed rule would not
impose any information collection requirementg.‘ The existing rule arki)&i{he?proposed revisions do
not require or request information from firms, but l‘rna‘ther, explain the Commlsslon’s FOIA

procedures. Thus, the PRA is not implicated in this propbéeyd' rulemaking.
VL. Executive Order 12988 (Preemption)

According to Executlve Order":‘1’2988 (FebruaryS, 1996‘5‘,;g;encies must state in clear
language the k,p’reemptive effect, 1f any,of new reéﬁi‘ations. Section 26 of the CPSA explains the
preemptive effect‘of cbnsumer p;eduet safetystandards issued under the CPSA. 15 U.S.C. 2075.
The proposéd rule is not a co’risumer preduct safety standard, but rather, would revise a rule of
agency practice and procedure By?iﬁmplementing the FOIA of 2016 and making technical

revisions or corrections, Iherejfofr‘e, section 26 of the CPSA would not apply to this rulemaking.
VII. Effective Date

In accordance with the APA’s general requirement that the effective date of a rule be at least
30 days after publication of the final rule, the Commission proposes that the effective date be 30

days after the date of publication of a final rule in the Federal Register. 5 U.S.C. 553(d).
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VIII. Request for Comments

The Commission requests comments on all aspects of the proposed rule. Comments should
be submitted in accordance with the instructions in the ADDRESSES section at the beginning of
this document. Written comments must be received by [INSERT DATE - 75 DAYS (OR

COULD BE LESS) AFTER PUBLICATION IN THE FEDERAL REGISTER].

List of Subjects in 16 CFR 1015

Administrative practice and procedure; 'C,(‘):hél‘lmer protection;uzyi sclosure of information;
Freedom of information. ’

For the reasons set forth in th"'ef:: ﬁf’eamble, the Commlssmn proposes to amend 16 CFR
part 1015 to read, as follows: | . e o
PART 1015 —-—PR()CEDURES_'F()R l)lSCL()SUREOR PR()ISUCTI()N OF
INFORMATION UNDER THE’FREEDOM“(’)’I} iNF()RMA’/;TlON ACT

1.” Iheauthorlty citétio‘g‘;ﬂfor: parthlS isk rcv1sed to read, as follows:

AlﬁiHO_RITY: 15 USC2051-2084, 15 USC 1261-1278; 15 U.S.C. 1471-1476; 15 U.S.C.

1211-1214; 15 U.S.C. 1191-1204; 15 U.S.C. 8001-8008; 110 P.L. 278, 122 Stat. 2602; 5 U.S.C.
552. -

2. Amend ’§: 1015.1 by ‘revising the third sentence in paragraph (a) and revising

paragraphs (b) and (c) to read, as follows:

1015.1 Purpose and scope.

(a) The regulations of this subpart provide information concerning the procedures by
which Consumer Product Safety Commission records may be made available for inspection and

the procedures for obtaining copies of records from the Consumer Product Safety Commission.
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Official records of the Consumer Product Safety Commission consist of all documentary
material maintained by the Commission in any format, including an electronic format. These
records include those maintained in connection with the Commission's responsibilities and
functions under the Consumer Product Safety Act, as well as those responsibilities and functions
transferred to the Commission under the Federal Hazardous Substances Act, the Poison
Prevention Packaging Act of 1970, the Refrigerator Safety Act the Flammable Fabrics Act, the
Children’s Gasoline Burn Prevention Act, the V1rg1n1a Graeme Baker Pool and Spa Safety Act,
and the Child Nicotine Poisoning Prevention ”Act, and those ma1nta1ned under any other

authorized activity, * * *

(b) The Commission's policy“Wi‘thurespeet to requ ‘é for records is thdt disclosure is the
rule and withholding is the exceptionﬁ Akl'i"i'eCOrds or yoor"”ciOns of records not exempt from
disclosure will be made avaﬂable Records WhICh may be exempted from disclosure will be
made available unless’k (1 dlsclosure is prohlblted by law (2) the Commission reasonably
foresees that dlselosure would harm anf;ntte_rest pro‘g_’eeted by an exemption described in 5 U.S.C.
552(b); or (3)‘ disc”losure‘ 1s egempted underSUSC 552(b)(3). See § 1015.15(b). Section
6(a)(2) of the,Consurner Product Safetyi Act, 15 U.S.C. 2055(a)(2), prohibits the disclosure of
trade secrets of other matters refei‘red to ink18 U.S.C. 1905; Section 6(b) and Section 25(¢c) of the
CPSA. The Comrﬁission willy;consider the record’s age, content, and character in assessing
whether it reasonably foresees ’that disclosure of the document would harm an interest protected
by an exemption. Additionally, the Commission will consider whether partial disclosure of
information is possible whenever the Commission determines that a full disclosure of a requested

record is not possible and will take reasonable steps necessary to segregate and release

nonexempt information.
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(¢) The Secretariat of the Commission is the designated Chief Freedom of Information
Officer who, subject to the authority of the Chairman, is responsible for compliance with and

implementation of 5 U.S.C. 552(j).
3. Amend § 1015.2 by:
a. Revising the section heading;

b. Removing the words “and copying” from paragraph (a), and adding, in their place, the

words “in an electronic format”;

¢. Removing the word “Secretary” in parag’r'aphkx (a and adding, in "iyfs*{place, the word

“Secretariat”;

d. Removing the nurnber“502” and adding, in 1tsp1ace,the number “820;

¢. Revising paragraphs (b) and,(c); and

f. Addmg paragfaphirz(d).

The revisions read, as follows:
§ 1015.2 Public inspection.

(a) The Consumer Product Safety Commission will maintain in a public reference room

or arca the materials relating to the Consumer Product Safety Commission that are required by 5

U.S.C. 552(a)(2) and 552(a)(5) to be made available for public inspection in an electronic

format. The principal location will be in the Office of the Secretariat of the Commission. The

address of this office is:
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Office of the Secretariat, Consumer Product Safety Commission, Room 820, 4330 East West

Highway, Bethesda, MD 20814.

(b) This public reference facility will maintain and make available for public inspection in
an electronic format a current index of the materials available at that facility which are required

to be indexed by 5 U.S.C. 552(a)(2).

(c) The Consumer Product Safety Commission willﬁs‘im’aintain an “electronic reading
room” on the World-Wide Web at https://www. cpsc gov for those records that are required by 5
U.S.C. 552(a)(2) to be available by “computer telecommumcatlons ” Records that the FOIA
requires the Commission to make available for pUth;lIl,Sp,e,,QtI’OU in an electronyle,jforrnat may be

accessed through the e-FOIA Public AceesS Link at https’://Www.cpsc.gov.

(d) Subject to the requirements of Section 6 of the CPSA,«the Commission will make
available for public inSpection in an,electronic; format copiesﬁof all records, regardless of form or

format, that (1) have been released to any person u.nder 5 U.S.C. 552(a)(3) and (2) that because

of the natu;re of thelr subject matter the Comrmssmn determmes have become or are likely to
become the subject of subsequent requests for substantlally the same records or that have been

requested three or more times.
4. Amend § 1015.3 by: ]
a. Revising the sectioh’heading;
b. Revising paragraph (a);

¢. Adding a sentence at the end of paragraph (b); and
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d. Removing the word “Secretary” from paragraphs (d) and (e), and adding, in its place,

the word “Secretariat”.
The revisions read, as follows:
§ 1015.3 Requests for records.

(a) A request for access to records of the Commission shall be in writing addressed to the
Secretariat and shall be submitted through any of the followmg fnethods: the e-FOIA Public
Access Link at https://www.cpsc.gov; e-mail to cpsc-ﬁ’foyyi;é’@cpsc‘;.’giélv;‘mail to Consumer Product
Safety Commission, 4330 East West Highway, Rédm 820, Bethesda, MD‘ 20814; or facsimile to

301-504-0127. * * *

(b) * * * Before submitting th@ir“ré{lugsﬁs, requeéte‘rsﬂmay contact the Commission’s
FOIA contact or FOIA Public Liaison to discuss fheftacords theyréegk and to receive assistance
in describing the records.

* % ok ok %

(d) If a requested record cannot be located from the information supplied, or is known to
have been destroyed or othefwise’ disposed of, the requester shall be so notified by the Secretariat

or delegate of the Secretariat.

(e) The Consuni:‘éf 'Proc:{:u:ét Safety Commission uses a multitrack system to process
requests under the Freedom of Information Act that is based on the amount of work and/or time
involved in processing requests. Requests for records are processed in the order they are received
within each track. Upon receipt of a request for records, the Secretariat or delegate of the
Secretariat will determine which track is appropriate for the request. The Secretariat or delegate

of the Secretariat may contact requesters whose requests do not appear to qualify for the fastest
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tracks and provide such requesters the opportunity to limit their requests so as to qualify for a
faster track. Requesters who believe that their requests qualify for the fastest tracks and who
wish to be notified if the Secretariat or delegate of the Secretariat disagrees may so indicate in
the request and, where appropriate and feasible, will also be given an opportunity to limit their

requests.
§ 1015.4 [Amended]

5. Amend § 1015.4 by removing the word ‘fSecr"‘é&t‘ély*y” aﬁd"ad’ding, in its place, the word

“Secretariat”.
6. Amend § 1015.5 by:
a. Removing the word “Secrekfkar'y;” in parag’raphs’ ’(é)',;(b), (b)(1), (d), and (d)(2),
and adding, in its place, thewo;c} ‘fSecrete;riatf’; - \
b. Revising p’aryk"égrakph (a)4;’ .
C. Addlng a se“gtence{a’t the end Of Par agr apﬂ (a),
a;kRgdesignating paragraphs (e) through (é), as paragraphs (f) through (h), respectively;
€. Addknew paragraph ('e)k';:;d” |

f. Removing the word “'Sekcretary” in redesignated paragraphs (f), (g), (g)(3), (g)(5), and

(h); and
g. Revising redesignated (g)(2).

The revisions read, as follows:
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§ 1015.5 Time limitation on responses to requests for records and requests for expedited
processing.

(a) The Secretariat or delegate of the Secretariat shall respond to all written requests for
records within twenty (20) working days (excepting Saturdays, Sundays, and legal public
holidays). The time limitations on responses to requests for records submitted by mail shall begin
to run at the time a request for records is received and date stamped by the Office of the

Secretariat. The Office of the Secretariat shall date stamp t;hek ' quest the same day that it

receives the request. The time limitations on responsﬁes;t{q, eque’s‘tsf‘,for records submitted
electronically during working hours (8 a.m. to 4:30 p.m. EST) shall begin to run at the time the
request was electronically received and the time limitations on responses Sdbmitted

electronically during non-working hours, will begin td'run,"t‘he next working day.

(b) The time for responding to requests for records may be extended by the Secretariat at

the initial stage or by the General Counsel of the Co 1ss10n at the appellate stage up to an

additional ten (10) workrng days under the followmg unusual crrcumstances
(1) The need to search 'for,,arrd cOlléCt the reépi’ested records from field facilities or other
establishments that are separate frdnithe Office of the Secretariat.

* ok ok kK

(d) If the Sec‘retariat at the rnitial stage or the General Counsel at the appellate stage
determines that an extensidd of trme greater than ten (10) working days is necessary to respond
to a request satisfying the “unusual circumstances” specified in paragraph (b) of this section, the
Secretariat or the General Counsel shall so notify the requester and give the requester the

opportunity to:

26



(2) Arrange with the Secretariat or the General Counsel an alternative time frame for

processing the request or a modified request.

(e) If an extension of time greater than ten (10) working days is necessary, the
Commission shall make available its FOIA Public Liaison for this purpose. A list of the
Commission FOIA Public Liaisons is available at https://www. cpsc gov/Newsroom/FOIA. The
Commission will also notify requesters in writing to the avarlablhty of the Office of Government
Information Services of the National Archives and Reoords Adm‘rnrstratlon to provide dispute

resolution services.

(f) The Secretariat or delegate of the Secretarrat may aggregate and process as a single

request requests by the same requester ora group of requesters acting in concert 1f the
Secretariat or delegate reasonably belleves that the requests actually constitute a single request
which would otherwise satrsfy the unusual c1rcumstances specrﬁed in paragraph (b) of this

section, and the requests mvolve clearly related matters

(g) The Secretarlat or deIegate of the Secretarrat will provide expedited processing of

requests in cases where the requester demonstrates a compelling need for such processing.
(1) * $o

(2) Requesters for expedited processing must include in their requests, which may be
submitted through any of the methods described in § 1015.3(a) of this part, a statement setting
forth the basis for the claim that a “compelling need” exists for the requested information,

certified by the requester to be true and correct to the best of his or her knowledge and belief.
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(3) The Secretariat or delegate of the Secretariat will determine whether to grant a request
for expedited processing and will notify the requester of such determination within ten (10) days

of receipt of the request.

(5) The Secretariat or delegate of the Secretariat will process as soon as practicable the

documents responsive to a request for which expedited pro essmg is granted.

(h) The Secretariat may be unable to complyW1ththe tlmellmlts set forth in this § 1015.5
when disclosure of documents responsive to arequest under this part 1ssub_1ect to the
requirements of section 6(b) of the Consumer Prodﬁct Safety Act, 15 U.S.C. é()SS_(b), and the
regulations implementing that section, 16 CFR part 1 1(’)1".’ The Secretariat or delégate of the

Secretariat will notify requesters whose réquestsiWiHbckdelayyqédk for this reason.
7. Revise § 1015.6 by: -
a. Revising paragraph (a);

' b ,""Removing thef:‘w,ord “Sééretary” from paragraphs (b), and (c), and adding, in its place,

the word “Secretariat;”

c. Removing the number “30” in paragraph (b)(4), and adding, in its place, the number

“90”; and
d. Adding paragraph (b)(5).
The revisions read, as follows:

§ 1015.6 Responses: Form and content.
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(a) When a requested record has been identified and is available for disclosure, the
requester shall be supplied with a copy or notified as to where and when the record will be made
available for public inspection in an electronic format. If the payment of fees is required the
requester shall be advised by the Secretariat in writing of any applicable fees under § 1015.9
hereof. The requester will be notified of the right to seek assistance from the Commission’s

FOIA Public Liaison.

(b) A response denying a written request for a r'e;eerd shall be in writing signed by the
Secretariat or delegate of the Secretariat and shall include:
K % k ok ok ok

(4) A statement that the denialfkmayi'be appealedm tdihC Commissioners of the Consumer

Product Safety Commission. Any such éppeal mustbe made within 90 calendar days of receipt

of the denial by the reqttes;‘tet: -

(5) A statement that the requester has the rlght to seek dispute resolution services from

the Comrmssmn s FOIA Publlc Llalson or the Ofﬁce of Government Information Services.

(c)‘If no response is made within twenty (20) working days or any extension thereof, the
requester can cons1der his or her admlmstratwe remedies exhausted and seek judicial relief in a
United States District Court as spemﬁed in 5 U.S.C. 552(a)(4)(B). When it appears that no
response can be made to the requester within the applicable time limit, the Secretariat or delegate
of the Secretariat may ask the requester to forego judicial relief until a response can be made.
The Secretariat or delegate of the Secretariat shall inform the requester of the reason for the
delay, of the date on which a response may be expected and of his/her right to seek judicial

review as specified in 5 U.S.C. 552(a)(4)(B).
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8. Amend § 1015.7 by:
a. Revising the section heading;
b. Revising paragraphs (a) and (b);

¢. Removing the word “Secretary” in paragraphs (c) and (g), and adding, in its place, the

word “Secretariat”; and
d. Revising paragraph (e).
The revisions read, as follows:
§ 1015.7 Appeals from initial denials; reconsidera’tion by ’t‘h‘etSecretaria‘:’tﬁ.g -

(a) When the Secretariat or delegate of the Secretariat has denied a request for records in
whole or in part, the requester may, within 90 calendar days of lts recerpt appeal the denial to
the General Counsel of the Consumer Product Safety Commlssmn attention of the Secretariat.
Appeals may be submltted through any of the followmg methods: the e-FOIA Public Access
Link at https //www cpsc gov e—mall to cpsc f01a@cpsc gov; mail to 4330 East West Highway,

Room 820, Bethesda, MD 20814 or fac51m11e to 301 504-0127.

(b) The General Counse’l_, or the Secretariat upon reconsideration, will act upon an appeal
within 20 working d‘a‘ysy of its reoeipt. The time limitations on an appeal submitted by mail shall
begin to run at the time an ’appeal is received and date stamped by the Office of the Secretariat.
The Office of the Secretariat will date stamp the request the same day that it receives the request.
The time limitations on an appeal submitted electronically during working hours (8 a.m. to 4:30

p.m. EST) shall begin to run at the time the appeal was electronically received and the time
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limitations on responses electronically submitted during non-working hours will begin to run the

next working day.

(c) After reviewing the appeal, the Secretariat will reconsider his/her initial denial. If the
Secretariat upon reconsideration decides to release any or all of the information requested on

appeal, an appeal as to the information released will be considered moot; and the Secretariat will

so inform the requester and submitter of the information in a ordance with §§ 1015.6(a) and
1015.18(b). If the Secretariat decides to affirm the initia{l’”’dehiyal;in, whole or in part, the General
Counsel will decide the appeal within the 20-day time limit or any eitension thereof in

accordance with § 1015.5.

* & ok ok K

(e) The General Counsel s action on appeal shall be in wrltlng, shall be signed by the
General Counsel, and shall consutute final agency actlon A demal in whole or in part of a
request on appeal shall set forth the exemptlon rehed upon; a brlef explanation, consistent with
the purpose of the exemptlon of how the exemptlon apphes to the records withheld; and the
reasons for. assertmg it. The decision will 1nform the requester of the right to seek dispute
resolution services from the Coihmission’s FOIA Liaison or the Office of Government
Information Services. A denial in’whole or in part shall also inform the requester of his/her right
to seek judicial review o:f the'C,ei;lmission's final determination in a United States district court,

as specified in 5 U.S.C. 552(a)(4)(B).

* ok ok %k ok

(g) Copies of all appeals and copies of all actions on appeal shall be furnished to and

-maintained in a public file by the Secretariat.
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9. Amend § 1015.9 by:

a. Removing the word “Secretary” in paragraphs (a), (€)(9), (£)(4), (5) and (7), and

adding, in its place, the word “Secretariat”;
b. Revising paragraph (b);

¢. Adding a phrase at the end of paragraph (c)(2);

d. Revising paragraph (¢)(3);

e. Adding a sentence at the end of paragraph ‘(e)(l);

f. Adding paragraph ()(6); |

g. Redesignating paragraphk(f)’lk(é) as; parﬁagraph (f)(7)

The revisions read{,as‘ follows: k - |
§ 1015. 9 Fees for production of ‘records.

(a) TheCommlssmn will prov'ide,'at no cha‘rg:e‘,y certain routine information. For other
Commiégiaa responsea t'o~~ianrmafidp~,requests’,:; tﬁe‘Se’cretariat shall determine and levy fees for
duplicatian; ~search, review,aﬁa ;’otherksérkviyces, in accordance with this section.

(b) Fees shall be paid toyi‘)ché Treasury of the United States according to the directions

provided by the Commission.y

* koK ok ok

(2) Search includes all time spent looking for material that is responsive to a request,
including page-by-page or line-by-line identification of material within documents and the

reasonable efforts expended to locate and retrieve information from electronic records.
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(3) Duplication refers to the process of making a copy of a document, including
electronically, necessary to respond to a FOIA request. The Commission will honor the
requester’s preference for receiving a record in a particular format when it can readily reproduce

it in the form or format requested.

* ok ok ok %

(e) The following fee schedule will apply:

(1) Copies of documents reproduced on a Esyytandard photoédbying machine: $0.10 per
page. Where paper documents must be scanne:dwiin order to comply witﬁiiak.‘_requester’s preference
to receive records in an electronic format, the reqUeStEr must also pay the direét costs associated

with scanning those materials.

¥ ok ok ok ok %

cation fees shall be waived for

(6) Search fees:‘s’iha“ be'waived for allrequest% and d
requests from cducationzﬂll‘i lnstltutlons, ‘non-commérjcial scientific institutions, and representatives
of the news medla 1f the, Comlﬁisﬁ;sion I"ails’ to co‘rnplytzfv‘vith any time limit and notice under §
1015.5(b)‘— (d) and 5 U.S.C. 552(a)(6) other than those exceptions stated in 5 U.S.C. 552

(@)(4)(A)(vii)(1). lhosu exceptions includé:

(i) if the C ommission h:'akéyfidetermined that unusual circumstances as defined in §
1015.5(b) apply and the Commission provided timely written notice to the requester as required
by § 1015.5(e), then failure to comply with the time limit in § 1015.5(b) — (d) is excused for 10

additional days; or

(11) if the Commission has determined that unusual circumstances as defined in §

1015.5(b) apply and more than 5,000 pages are necessary to respond to the request, and the
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Commission has provided timely written notice in accordance with § 1015.5(e) and the
Commission has discussed with the requester via written mail, e-mail, or telephone (or made not
less than three good-faith efforts to do so) how the requester could effectively limit the scope of

the request: or

(iii) if a court has determined that exceptional circumstances exist as defined in 5 U.S.C.

US.C. 552(a)(6) shall be excused

552(6)(C), then failure to comply with § 1015.6(b)-(d) and

for the length of time provided by the court order.

(7) Any determination made by the Secretariat concerning fee Waivers may be appealed

by the requester to the Commission's General Counse‘l‘ in the manner described at § 1015.7.

10. Revise § 1015.10 as follows:

a. Adding a phrase at thc,’ernd of pafégraph (a), -
b. Add paragraph (h), T .
c. Add paragraph (i).
The revisions read, as fbllbws: h
§ 1015.10 Commission ;epdrt of actions to Con’gress.
On or béfore February kl"?‘,o‘f each ;éar, the Commission shall submit a report of its
activities with regard to freedqm'gf information requests during the preceding fiscal year to the
Attorney General of the United States and to the Director of the Office of Government

Information Services. This report shall include:

* % ok ok ok K

(h) The number of times the Commission denied a request for records under 5 U.S.C.

552(c).
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(i) The number of records that were made available for public inspection in an electronic
format under 5 U.S.C. 552(a)(2).
11. Amend § 1015.11 by revising paragraphs (a) and (b) to read, as follows:
§ 1015.11 Disclosure of trade secrets to consultants and contractors; non-disclosure
to advisory committees and other government agencies.
(a) In accordance with section 6(a)(2) of the CPSA,‘thé;géommission may disclose

information which it has determined to be a trade secretéof otilgkiley‘matter referred to under 5

U.S.C. 552(b)(4) to Commission consultants a’nq;‘é;‘)ntnr:actors foruse “gnly in their work for the
Commission. Such persons are subject to the same restrictions with respect to disclosure of
such information as any Commission employee. H :

(b) In accordance with section ,6(:a"):(2) oyyf the CPSA; the Commission is prohibited from
disclosing information which 1t has detefmined to be a trade seéret or other matter referred to
under 5 U.S.C. 552(b)(4) ‘tid advisory commiﬂttekes;, except when reqﬁired in the official conduct of
their business, or to othér E‘ederal é‘gen‘ci‘es andksté:{j:;g and local governments except when
perm1ttedbytheprov1s1ons ofsectlon 29(f) of the CPSA

12. Amend § 1015.15 by:

a. Removing the words “and the internal Commission procedure for withholding exempt

records” from paryagr’aphk(a); and
b. Revising paragraph (b) and (c).
The revisions read, as follows:

§ 1015.15 Purpose and scope.
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(a) The regulations of this subpart provide information concerning the types of records
which may be withheld from production and disclosure by the Consumer Product Safety
Commission. These regulations also provide information on the method whereby persons
submitting information to the Commission may request that the information be considered
exempt from disclosure, and informa‘tion concerning the Commission's treatment of documents

submitted with a request that they be treated as exempt fron}disy'c"losure.

(b) No identifiable record requested in accordyaﬁjéﬁe‘ 'kwkitﬁ;:the procedures contained in this
part shall be withheld from disclosure unless it’falls:\”zvithin one of the classes of records exempt
under 5 U.S.C. 552(b). The Commission will make a}vailable, to the extentkperrnitted by law,
records authorized to be withheld unqerS U.S.C. 552'(~b) ’urn:leks’s the Commission réasonably

foresees that disclosure would harm an :i:ntere‘s:t',protected bythe exemption or disclosure is

prohibited by law or otherwi‘swe,;,e,xernpted from dlsclosur nder 5‘55U;’,S.C. 552(b)(3). In this
regard the Commission will not ordinarily reléase“dééumentsk' that provide legal advice to the

Commission concerning pending or prospective litigation where the release of such documents

would significantly interfere with the Commission's 'r'egulatory or enforcement proceedings.

(¢) Draft documents that‘;zare agén‘cyi records are subject to release upon request in
accordance with‘ ﬂfliiysiregulation;’}ibwever, in order to avoid any misunderstanding of the
preliminary nature of adraft d‘ééllnient, each draft document released will be marked to indicate
its tentative nature. Similariy, staff briefing packages, which have been completed but not yet
transmitted to the Commission by the Office of the Secretariat are subject to release upon request
in accordance with this regulation. Each briefing package or portion thereof released will be
marked to indicate that it has not been transmitted to or acted upon by the Commission. In

addition, briefing packages, or portions thereof, which the Secretariat upon the advice of the
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Office of the General Counsel has determined would be released upon request in accordance

with this regulation, will be made available for public inspection in an electronic format through
the Commission’s website at https://www.cpsc.gov promptly after the briefing package has been
transmitted to the Commissioners by the Office of the Secretariat. Such packages will be marked

to indicate that they have not been acted upon by the Commission.

* ok ok ok ok

13. Amend § 1015.16 by:

a. Revising paragraph (e); and

place, the word “constitute”.
The revisions read, as foub‘ows:
§ 1015.16 Exemption's‘w (SUSC 5’52(b)).
(e) Inter-agency or intra-agér"lcyy memoranda or letters that would not be available by law
to a party other than an agency':in litigatibn with the agency provided that the deliberative

process privilege shall not apply_ft“oE records created 25 years or more before the date on which the

records were requested.

(f) Personnel and medical files and similar files the disclosure of which would constitute

a clearly unwarranted invasion of personal privacy.

* % % ok ok
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§ 1015.17 [Reserved]
14. Reserve § 1015.17.
§ 1015.20 Public availability of accident or investigation reports.

15. Amend § 1015.20, by removing the period and the words “No portion of” from the

lace, “unless” and “s” to the word

first and second sentence of paragraph (a), and adding, in its

“report”.

Dated:

Todd A, Steverson,
Secretariat, Consumer Product Safety Commission
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