U.S. CONSUMER PRODUCT SAFETY CdMMISSIDN

WASHINGTON, D.C. 20207

CPSC EXECUTIVE SESSION » 1750 K Street, N. W.
June 6, 1975 Washington, D. C.
’ 9:30 am

Presiding: - Chairman Simpson
Present : Commissioner Newman
Commissioner Franklin
Commissioner Kushner
ITEM

Employee Membership and Participation in Voluntary Standards
- Organizations --- Promulgation of Policy.

DECISION

The Commission épprbves the attached Federal Register Notice,
which promulgates this po]icy in final form.

VOTE

—

Concurring: Chairman Simpson. K. ;atln~vrr=4f"’“
' Comm1ss1oner Newman (lxlzkita-a~«_~—~—

Comm1ss1oner Frank11még 2?2;L4~446“-~——\
Commissioner Kushner %44/1 lendnnn——

Commissioner Pittle (6/27/75) (2 gijﬂi :

Submitted by: Commissioner Frank]in |
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RULES AND REGULATIONS

Title 16—Commerciai Practices

CHAPTER 1l—CONSUMER PRODUCT
SAFETY COMMISSION

SUBCHAPTER A—GENERAL

PART 1031—EWMPLOYEE MEMBERSHIP
AND PARTICIPATION IN VOLUNTARY
" STANDARDS ORGANIZATION

Promuigation of Paiicy

The purpose of this document is to
promulgate regulations prescribing the
Commission’s policy on CPSC employee
membership and participation in velun-
tary standards organizations. Originally
proposed as non-CFR texi in a siiple
notice, the material is suitable for codi~
fication and accor dmgly is auombd below
as 16 CFR FPart 1031

In the IFepERAL REnchri\ of Tuly 19,

1974 (39 F'R 26475),; the Commission pro- -

posed o statement oI polizy ¢n the above
subject. Although the mlicy statement
is exempt from the notice and public
procedure provisions of 5 U.5.C. 553, the
Commission proposed it because of the
policy’s importance and because scveral
outside parties reguested that it be pub-
lished for comment and a public meeting
was previgusly held on this issue, -
 Rulings on commentis. 1in response to
the propossi. comnents were received
from consumers, conswuncer organizations,
a consumer co]unxmfw, a voluntary stand-
ards organization, a trade
" independent testing lzboratory, two
manufacturers and-2 consultant ergani-
.J.,Lmn Copies of the commenis may he
~.:>ee 1in the Ofice of the ¢ Seciebary.
The pringipal issues raised by the com-
Jments and the Comunission’s gonclusions
thereon are as foliows:

1. A con 1mﬂn1L oppo
particication in the deve
tary de primarily s
provide o pating of legilix mw io
tory standsay 53 c‘ﬁmua
not deserve it and it wil
needless diversion of the
of the Comrmission o ac
progspescy r‘ reducing L"c
risk of produsts to the mr\surwr ”

mnission
o5 volu-
“it will
r velun-
ch do
n the
'nurces

(-setiis

".’I, YOL 498, NGO, 120---FUDAY,

. jury associated with consumer

zzscciation, an.
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ik as the Commission's ren
wre limited, it will have to rely

‘onn .oluntary standards efforts to ad-

dress many pro 4»]~ms The ‘Commibsion
zations can play an nnportant 1ole in
reducing the unreasonable risk of in-
products. . .
To the extent that accidents and injuries

can bz reduced or eliminated by volutary.
_standards activities, the Commission will -

support such activities and the partici- -
pation of appronriatc staff members in
such activities.

2. A comment suggests that rather
than discouraging or prohibiting CPSC
staff or officials from participating in -
voluntary standard organizations, the

. Commission should encourage full and-
-active participation by all Commission

employees in all phases of voluntary

. consensus standards operations. .

One of the primary tools available {o -
the Commission in eliminating or reduc- :
ing unreasonable risks of injury is the
promulgation of mandatory standards.
Under section 7 of the Consumer Prod-

‘uct Safety Act (15 U.S.C. 2056, this is
“ done by inviting persons to submit offers

to develop a standard or to submit a pre-
viously issued or adopted standard as a
proposed consumer product safety stand-
ard. Because the Commission must ob-
jectively evaluate an existing standard
in order to detlermine if it should be pro-
posed as a mandatory. standurd, in lLicu
of accepting ar offer to develop a stand-
ard, the Commission doss not believe that
CPSC policymaking, decisionmak )
decision- rerommer-\.h.g officials respon-
sible forevaluating the standard and rec- -
ommending to thie Commission the audep-
tlon or rejection of an existing standard
should participate in the development of
voluntary standards. The policy only pre-
cludes -the Conimissicners and-a limited
Pu“nber of Commuiissinn employees from

participaling in the development of vol-
untary standards, and the Commizsion
believes that this iimitation will not be
detrimental to the development of vol-
untary standards.

The policy, however, has been modified
in proposed seciion IV-B {(§ 1031.4{()

‘below) to allow CPSC empioyees other
" than those enumeraled in proposead sce-

tion V-A and B (§1031.5 () and b
below) to become members of comnmit-
tees, subcommitiees, councils, or hoards
that do not develnp or approve standards.
The Commission finds that moest CPSC
employees should he allowed ¢ partici-
pale fully in the aciivities of standardes
hodies, including ti;ose activities not con-
sidered fto be standards development or
standards approval activities. '
3. A comment suggests that the Do~
pesal be chianged to recognize “past con-
tributions to improved product safeby of
voluntary standasds-wriling organizo-
tions” and the !m-.:c-x tant role they have
in the futurs,
The Comindesic
untary .,ta_l ar

:,4

1 lecognizes that vol-
s organizations have

l‘l
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played an important role in the pas{ to

-improve product safety and hopes that
~ they will continue to do so in the future,

The Commission, however, aoes not, be-
Jieve the suggested changs in the pro-
posel is necessary because proposed
section IT (§ 1031.2 below) adequately
recognizes the importance of the contri-
butions made by voluntary standards
organizations.

4. A commenut suggesis that o state-
ment be added to the proposal emphasiz-
ing the necd for the Coinmission to en-
ge and work with voluntary stand-
ards organizations. )

'The Commission believes that this
poing is adequately addressed in proposed
sections IT and V- (§§ 1031.2 and 1031.5
(h) below} in that those provisiens do
not discourage participation by -most
CPSC employecs in voluntary standards
activities,

5. Two comments poinbs out that the
proposal made no reference to participa-
tHon of Comunission emaployees in inter-
national standardization activities and
that such participation should. be pro-
vided for and encouraged.

The Commission recognizes the im-
portance of participation i international
standards development activities and has

- therefore changed provosed secction IT

(5.1031.2 below) to refer to participation
in  both . domestic and ‘international
standards activities.

8. A comment suggests that the Com-
mission encourage CPSC employees (o
become miembers of voluntary standards
‘development hodies by paying their
eXpenses. ’

T™he C O‘l’l'\‘.lelOIl interprets this as
suggesting it pay the dues or member-
ship fees of CPSC employees who wish
to join voluntary standards organiza-
tions. A Federal statute (5 U.S.C. 5946)

" prohibits payment of membership fees

or dues of an employee in a sceisty or
association wnless legislatively .author-
ized. The Comunission does not have the
specitfic authority to expend funds for
this pwrpose: however, the Conimission
is authorized to, and doss, provide reim-
hursement of travel expenses justified
hy representation at official lunct‘ons
{5U.5.C.4110).

7. A corament sugpgests that proposed
section V-C (£ 1031.5(¢) Dbelow) be
changed o skecify that CPEC employees
mu.y pmhc‘pahc in the development of
voluntary salety standards ouly in ac-

cordance with the provisions of pro-
posed V-IL (;i 1631.5(hy below), which
]imjts ticipation to those -activities

m t z‘nrn}.car Lo further iire ohjectives
d programs . of the Commission and

_txnt are consistent with the Cominis-
siows regulatory programs, :

This gested chatige is consistent
with the purpose of the proposal and.
has been adopted.

3. A comment suggests ,Jg the
requivenzent for advance oval by
the Office of the General Counsel end
the Offine of the Tzeeutive ; ’e(‘kn for
attendance .of CPEC emply at vot-

untary standards meebings
would inhibit and diseoursge employe
participation,

RULES AND REGULATIGNS

The Commission agrees thal specifie
approval by the Office of the Ceneral
Ccounse! is unnecessary since thai office
will provide legal sdvice and assistance
whew requested concerning employee
participation in voluntary standards or-
ganizations,  The Commission does not
agree that review by the Oiffice of the Ex-
ecutive Director will inhibit or discourage
employee = participation in- voluntary
standards activities. The review will pro=
vide- a mechanisin for coordinating par-
ticipation by CP‘\C staff in such aoctivi-
ties.

9. A comment questions whc‘her the
Commission should atiempt to impose its
unlimited public-participation policy
upron volunfary standards-devclopment
organizations by recuiring in propossd
section V--E that voluntary standards de-
velopment meebings in which CPSC em-~
pleyees participate he open for observa-
tion and participation, where appropri-

ale, by any and all interested or ¢on-
cerned persons.

The Commission is not attempung to
impose - its public-participation policy
upon voluntary standards organizations.
The Commission, however, was cstab-
lished nrimarily io protect the public
from unreasonahble risks of injury. The
Commission does not beiieve that any ac-
tivity in which it participates should be
closed to members of the public except in
extraordinary circunmistances. The Comn-
mission has modified the provision
(§ 1031.5(e) below) to specify that gener-
ally CPSC employvees will participate in
voluntary standards activities only wliere
there is opportunity for comment on
those standards by all interested parties.

10, A ¢o .nmcut suggests that CPSC
emapiovee participaton in standards-de-
velopment aciivities be limited to con-
sultafion and comment on work as i m e
gresses.

The Commission does not expect ics.
emnloyees to actually draft standaras for
voluntary standards erganizations. Corm-
mission employees, however, may comi-
ment on standards as work pregresses
and may suggest changes or allernatgive
wrovisions that in their opinion appear io
e in the public interest. Commission em= -
ployvees may also express their opinion on
whether a particular requirement of &
voluntary standavd !s adequate io elimi-
nate or reduce an unrcasohbable risk of
injury. They ara prcohibited, bowaver,
Trom voting or otherwise indicating ihﬁll"
apwroval of o standard or any provision
of a standard. This pl‘Gh’blt‘On on veiing
on o standard is necessary to reduce the
Iikelihcod that an vnmiwees anpr
would he miseo

approval of the Cormm sion.
1. Qne comm ] CES
emplovees be considered as “iull” mq ‘“n.-v

bers of standards development con
tees

xm{ not )'.,st ng “"on voling ady
ner comment
W sata (HLL ’":’ C employees ke proi
om voling on thz appreval of o

andanrd. A third comment sugges
f\tug o final standards .sucm H w he
allowed where such
oonshing
APV

, JUISE 28,

The Commission concludes that the

‘public interest would be best served if

CPSC. employees participate actively
and fully in the development of velun-
tary standards without voting on their
approvol. To prevent any views expressed
by a CP3C employee on a veluntasry
standard from being construed as rep-
resenting an cfficial Commiission nosi-
tion, & new paragraph has ‘been added
to propssed section V (as § 1031.5¢1)
helow) and an addition has heen made
to section V-C §1031.5(c) bhelow).

“12. A comment suggests that CPSC

employees be allowed to hold the posi-

tion of secretary in voluntary standaids
commitices. Another comment. suggests

“thiat CPSC be permitted to accept posi-

tions of lcadership in such committees.
The Commission beiieves that CPSEC

“employces should pariicipate actively in

standards-development - activities bnt
should never direct the work of a volun.
tary standards cominitice. To vpreclude
any assumption by CPSC employees i
eadership roles in a voluntary standards
committee, the Commission has adopted
a rule prohibiting them from accepting
a policy ov primary leadership position,
such as chairman or secretary, of such
a commiitee. The acceptance of otier
committee positions hy a CPSC cm-
plovee is subject to Lxzecutive Director

.a.ppm\ al with General Counsel concui-

reuc see § 1031.5(g) helow).

3 A commcnt suggests that rl.”')()h
paragraph T of section V be Lhangcd
so that the Commission’s participation
in voiuntary standards activities will be
subject to the provisions of section V
rather than just paragraph C thercof
since othier portions of preposed séotion
V modify paragraph H.

‘The Commission agrees and the regu-
lation ¢§1031.5(h) below; - has heen
changed accordingly. ’

14. A coroment suggests that a CPSC
eraployee who participates fmm tafer
particivating in an officiat CPSC capac-
ity -in the evaluation of the standard,
The comment suggests that requiring
the employee to describe in his or hey
evaluation of the veluntary st
extent of his or her participation in its
development wii! not ivhibit his or hey
favoring o standard on which e oy sne

wirked to develon.

he combination of digclosure of par-
ticipation” by - any CPSC stafi member
who heips evahiate the proposed sland-
ard augd the prouihition on pacticipation
by CPSC eninloyess Msted in proposed
section V-A (3 1031.5(a) helow) shouid

assure an ohjective decision by the Co
sion on the merits of o prope
‘f anaard. '

Conclusion and prom uZ;ji(('«ffO?L.
consldered the proposal, the
cther rele
cn eoncludes that e
. chanred as spe
nacmhd as sel forth }V*}ow
pursuant to oy
- Product Sa

1968114}, the
18.C, 11828
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Act of 1970 (15 U.8.C. 1471-176), and the
Relrigerator Safety Act (15 U, S C. 1211~
14), & new Part 1631 ig added to Title 16,
Chapter IT, Subchapter A, as follows:

Sec.,

1031.1
1031.2

Scope and purpose of Part 1031,

Voluntary standards, conflict
interest,

Procedural safeguards.

Membership criteria.

1031.5 Participation criteria.

Avrgorrty: Constimer Product Safety Act
(15 U.5.C. 0251-81), Federal Hazardous Sub-
stances Act (15 U.S.C. 1231-74), Flammable
Fabrics Act (16 U.S.C, 1121-1204), Poison
Prevention Poackaging Act of 1870 (15 U.S.C.

© 1471-76), and Remoermox Salety Act (15
CUS.C. 1211--12).

of

1031.3
1031.4

§](}31.}  Seope and pmlposc of Part
~ 193],
This Part 1031 cets forin the Con-
sumer Product Safety Commission’s

.guidelines and requirements governing
“membership and participation by Com-
mission employees in the activities of
voluntary standards development bodies
that concern products subject to the
Commission’s jurisdiction. The purpose
of this Part 1031 is {n further the obh-
jectives and programs of the Comimnission-
and to do so in a manncr that ensures
© that such membership and parlicipation:
() Is consistent with the intent of
the Consumer Product Safety Act and
the other acts administered by the Com-
tission; ) )
~(b) Is not contrary to the public in-
terest; and
(c) Presents no real or apparent con-
fiict of intevest in the implementation of
paragrapns {a) and (I} of this section.

§1031.2 Veluntary
of itterest,

. (a) 'The Commi

role that voluntary

in:

(1) Reducing wnrezsonahble yisks of in
jurics assoziated with consumer pmd
ucts. - v

" (2) Elmminating, in sovme instances,
the nezd for mandatory standards. -

(3) Providing a basis for mandatory
standards.

(b3 The Commission realizes there are
advaniages and benefits derivable Drom
the pul‘(ic\“atlon of Commission person-
nel in the activities of domestic and in-
ternational voluntary standards orga-
nizations. The Commission is also aware,
~however, of the need to eliminaie or re-
duce to a minimun any real or apparens
conftict-of-interest situatione, Sueh sit-
yations might preseni an appearance oy
possibilily of the Commission’s giving
preferential tieatment to an organiza-
1pg=
rtia AbV

siandords; conflict

recognizes the
'mn'huls may have

an,

NiS)

tion or group or of the r.f(u}.vl‘b“l(\n
ing

ity independence or

Inpa

Procedural sufopuards,
3

OIS
12‘{71\/!),. uhq (;

(9) Only those st
§ 10315 (8) :mﬂ () ha
bitity for wmaking the ﬁ
dation to x.hy CL u.!l]i"}."j‘g{};. &

st

FEDERAL

_Or pProposiy

ject to the Comunigsio

DE

I\l.

RULES AND LATE OH

adopting an existing standard as the ba-
sis for a proposed regulation, accepting
an offer tc develop a standard, or pro-
mulgating regulations or standards.
‘(b) Individuals from several Commis-~ -
sion offices. and bureaus are involved in
the development of staff recommenda-
tions on accapting an existing standard,
accepting an oifer to develop a standard,
s ¢or promulgating a regula-
tion or C.mrdaxd
(¢) The recommendations and vies

we of
ecach person involved in develsping stafl

recommendations will be carefully re-

viewed and either endorsed, questioned,
or rejected by thai person’s Division
Chief or Qfilce or Bureau Director, the
Standards Ceordinator, the Chief of the
Technical Analysis Division, the Director
of the Office of Siandards Coordination
and Appraisal, the Deputy Txecuiive Di-
rector, and/or the Executive Direcior,
(d) The Commissionels exercise the
wltimate decisionmaking authority; and

-any existlng standard accepted as a pro-

posed consumer product safcty rule, any
proposed standard developed by an of-
feror, and any regulation required o be

proposed is subject to public review and

ceonent by all interested ov coneerned

persons ioMlowing its in the

FipEraL RECISTER.
£ 10
In view of thie forezcing text of l'his
Part 1031, the follewing are the Com
mission’s guidelines governing membel'

propoesal

31.4 DMembership criteria,

ship and pntu‘u)fu,lon of Commission
ovvlployees in \olunm1 v standsrds orga-
nizations:

(a) Commission employeces may be-
come Individual members of voluntary

cstandards development bodies at r‘\mr

OWn expense.
(b Corunission cmployees, othar than
those holding positions listed in § 1031.5
(23 and (b)Y, may bhe advisory, nonveting
members ()1 standards  devclopment,;
standards approvad, nonstandards devel-
opment, cr nonstandards appreval comn-
niittees, subcommiltees, councils, or
boards of such bodles, subject to the re-
quirernents of § 1031.5(5). :
§ 1031.5 Participation criteria,
Por the pwposes of this Part 1031,
articipation in the development of vol-
lmta.ry standards” includes any written
or oral communicabions concerning the
developiment of voluntavy standardg, bus
does not include attendance at mestings
for the sole purpose of ohseryvation or
education. :
() Commission exnbioyees holding the
iollowing yposifions, because they make
the fnal decision or because they advise
those who make the final decision oL
adopting an existing standard, accepting
an offer fo develop o stand ).'d and pro-
WL. Lwto,“,

a0y
el

mting Te

m dng and p
3zl nod r;-av.
aof volumﬂn

(1 ) "“se C,om.'r

REGISTER,

A FRIDA

YOL, 40, NG

(2) The General Counsel..

(4) "The General Counsel's

(b} -Com-aission emplovees holding the
“foliowing positions, because they develop
the final recommendations to the Com-
mission on “doptmg an existing stand-
ard, aceepting an offer to develop 2
standard, angd pr oposmr: and promulgai-

legal staff.

ing reguiations, shall net participats in
ithe deveiopment of voluntory stgndru v

for products subject to the Comumission's
jurisdiction: '
(1) The Executive Imector the 1:0‘,)»

uty ‘Executive Director, and their &

ty O )
302

(©3) Director of the Rureaw of
FDLIIIL‘EIUIW Sciences. .
(3) The Director of the Bureau or Bep-

nomic Analysis.
(4) The Director of the Bur
niecdical Science.
(3) The Medical Rirector.
(6) The Director of the Office of
Standards Coordinations and Appraisal
and the follewing staif members thereof:
(i} Special Assistants to the Direcior.
(ii) The Directov of tlie Impact Analy-
sis Divisgion.
The Director
ix Division.
The Standards

eau of b.m

of the Technical

Coordinators of

s Divlsion

(iv)
the Technical Anal

those holding the }708:151; 1is 1 _r,ed in p.f.. 'u—
graphis (a) and (M) of this section, may
participate in the dévelopment of volun-
tary safety standavds for consu
products, but only in their canacity

empleyees of the Commission and as nart

of their official dutics. Fxcept in those
instarices where the Comnission I
'adopt.mi cr otherwise expressed an offirial
positicn, the views expressad by Com~
mission cinplovees are to be represented
as those of the individual empivyee.
Travel and other expenses will he pro-
vided as specified in & rwmpn e Yedar:
-travel regulations. Conim
may engage in such pay 1.,imt1'on, 11"

cordance with the provisions of pe
graphi () -of this section, only aft
having received advance quov“} I

such participation from the F
Director. .
() Commission eruplovees who atiand
but do not participate -in meetings. of
voiuntary standards organizations raust
ave sueh attendance anvroved 1o sd-
varce by the Executive ]’)iw'ectm'.

(e) Except In exireordinary cireum-
stances and when zn.pm-‘mrl in adva
by the Commission in sccordance
the provisions of the Comunais

ings poliey (16 CIR Part 1012),
mission emplovess shalli not pavid

C ug the dev e]om:zet.xt
of voluntary efandards that are not o oeu
to the publiic for atten:
vation, Gengrally, Com
may participate orm i
of s derds tiab

tion are made aval
interested parties,
shail be no

in meehings concery

abla | cemmen’; by
Attendance al sll

ot va in the Fublic

T eLings K_Q'l]'vy'
fy Aitendanece and pe in
Jaiiary stendards aotb b
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contingent on Comimissicn employees’
being considered and listed hy standards
development committees and organiza-

-tions as advisory, nonveting members,

In no case shall a Commission employee
vote or otherwise formally indicate ap-~
proval of a voluntary standard.

(g) Commission emplaoyees who par-

:ticipate in the developmern:t of voluntary

standards shall not accept voluntary
standards committes positions invelving
policy or primary leadcrship roles (for
example, chairman or secretary). Sub-
ject to prior approval by the Executive
Director, withh the concurresnice of the
General Counsel, a Commission em-
ployee may accept other committee posi-
tions only if it appears to be clearly in
the public interest for the employee to
carry out the functions of that specific
position, )

(1) Subject to the provisions of para-

graph (c) of this section and budgetary

and time coustraints, Commission em-
ployees may participate in voluntary
standards activities that appear to fur-~
ther the objectives and programs of the
Commission and that are consistent with
ongoing ‘and anticipated Comrmission
regulatory programs. In the event of du-
plication of effort by two or more groups
In developing voluntary standards for
the same products or class of products,
the Commission may encouraze the sev-
eral interests {o participate in the de-

velopment of & single voluntary standard.”

(1) Commission employees who par-
ticipate in the development of a voluni-
tary standard, and who later participate
in an official capacity In the evaluation
of that standard as the basis for pro-

posed consumer product safety rule, shall

describe clearly in thelr evaluation of
the standard the extent of their par-
ticipation in itz development.

(j) Participation of a Commiigsion em-
plovee in a voluntary standards commit-
fee shall be predicated on z2n under-
standing that any list of the corunittee’s
membership that includes Commission
employees shali contain a statement that
participation by the Commission ems-
ployee In the development of the stand-
ard does not constitute approval or en-
Jorsement of tlie standard.

Effective date. The rogulations nronui-
gated above, 16 CFR Part 1031, shall
secome effective July 21, 1875,

IConsumer Product. Ssfety Act (16 US.C.
WH1-61), Federal HFavardous Substances Act
115 U.B.C. 1261-74), Plammable Fabrics Act
‘i3 U.B8.C. 1i9!-1204), Polsol. Prevention
ackaging Act of 1870 (15 T.8.0. 1471-76),
md Refrigerator Safety Act (16 11.5.C. 1211~
14).) : .
Dated: June 16, 1875.
Saove E Duww,
Sccrolary, Consumer Froduct
Safeiy Conmission,

[FR Doc 7516103 Filed 6-19-75;3 145 am:}
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?;934 RULES"AND REGULATIONS"

CHAPYTER [—CONSUMER PRODUCT
SAFETY COMMISSION
. SUBCHAPTER A—GENERAL .
PART 1031—EMPLOYEE MEMBERSHIP
AND PARTICIPATION IN VOLUNTARY -
STANDARDS :
_ : Promulgation of Policy’
Correction :
In FR Doc. 7516103 appearing af page’
26023, inn the issue for Friday, Junec 20,
19795, on page 26026 insert the word “a"

_after thie word “for” in the fifth tine of
_§10315M).




