CONSUMER PRODUCT SAFETY COMMISSION
WASBINGTON, DC 20207

WS -y A F32

BALLOT VOTE SHEET o
| DATE: B 3 2003
TO: The Commission

Todd A. Stevenson, Secretary

THROUGI-I Patricia Semple, Executlve Drrectoxﬁ >
: Jacqueline Elder, Acting Assistant Executwe Drrectorf
Office of Hazard Identification and Reduction

, \
FROM W.H. DuRoss, 1T, General Counsel\Q'O \L

Stephen Lemberg, Assistant General Counsel for Administrative Law, ”é(
Lowell F. Martm A:gi’ %—Adﬂsor GCAL (ext. 2217)

SUBJECT Pol1c1es and Procedures for Comghance wrth the Regulatory Flex1b111ty Act

. Executive Order No. 13272, Praper Conszderatzon of Small Enrzrzes in Agency
: Rulemakmg, 67 Fed. Reg. 53,461 (2002) copy attached, requires that federal agencies,
including the CPSC, develop written policies and procedures to be followed to comply with -
the requirements of the Regulatory Flexibility Act (RFA), 5 U.S.C. § 601, et seg. As ,
-+ specified in the Executive Order, the draft version of the policies and procedures, after bemg -
approved by ballot vote of the Commission, was provided to the Chief Counsel for
- Advocacy of the Small Business Administration (Advocacy) for review and comment.
Advocacy responded within 60 days thereafter by letter of J anuary 9, 2003, copy attached,
to the CPSC General Counsel LT LE

As spec1ﬁed in the Executive Order the Directorate for Econormcs has consrdered
Advocacy's comments in preparing the attached draft final version of the policies and
procedures. The Executive Order requires that the policies and procedures be finalized by
February 10, 2003. They are then to be made available to the public through the Intemet or

~ other easﬂy accessible means.

The Office of the General Counsel recommends that the Commiission approve the
- policies and procedures document as drafted for posting on the CPSC world wide web site.

Please mdicate your -_vote on the following options.

HNOTE: This docoment has not been

reviewed or accepted by the Camgmemme 1-800-638-CPSC(2772) % CPSC's Web Site: httg hvew.cosc, gov  EPSA 6 ®i{l} Clearsd 2,3*03
Initial Date Z
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L Approve the pdlicies and procedures document as drafted for posting on the CPSC
world wide web site. : : :

(Signature) _ ‘ (Date)

L. Approve the draft policies and proceduresﬁ document with the following changes for
‘ posting on the CPSC world wide web site. (Please specify).

'(Signatu;e) , _ | "~ (Date)

O Do not approve the draft policies and procedures document. |

~ (Signature) I o (Date)

Attachments:

1. E.Q. 13272, Proper Conside_}?ation of Small Entities in Agency Rulemaking, 67 Fed. Reg.
33,461 (August 16, 2002) ‘ _

2. Comment letter of January 9, 2003 from U.S. Small Business Administration Office of
Advocacy to W.H. DuRoss, IIT, CPSC General Counsel. ‘

3. Draft Final Policies and Procedures for Ensuring Propér Consideration of Small Entities in
CPSC Rulemaking, January 52003 :
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Presidential Documents

Title 3—

The President

Executive Order 13272 of Angust 13, 2002

Proper Consideration of Small Entities in Agency Rulemaking

By the authority vested in me as President by the Constitution and the

laws of the United States of America, it is hereby ordered as follows:

Section 1. General Requirements. Each agency shall establish procedures
and policies to promote compliance with the Regulatory Flexibility Act,
as amended (5 U.S.C. 601 et seq.) (the “Act”). Agencies shall thoroughly
review draft rules to assess and take appropriate account of the potential
impact on small businesses, small governmental jurisdictions, and small
organizations, as provided by the Act. The Chief Counsel for Advocacy
of the Small Business Administration (Advocacy) shall remain available
to advise agencies in performing that review consistent with the provisions
of the Act.

Sec. 2. Responsibilities of Advocacy. Consistent with the requirements of
the Act, other applicable law, and Executive Order 12866 of September
30, 1993, as amended, Advocacy: -

{a) shall notify agency heads from time to time of the requirements of
the Act, including by issuing notifications with respect to the basic require-
ments of the Act within 90 days of the date of this order;

(b) shall provide training to agencies on compliance with the Act; and

(c) may provide comment on draft rules to the agency that has proposed
or intends to propose the rules and to the Office of Information and Regu-
latory Affairs of the Office of Management and Budget (OIRA). :

Sec. 3. Responsibilities of Federal Agencies. Consistent with the requirements
of the Act and applicable law, agencies shall: :

(a) Within 180 days of the date of this order, issue written procedures
and policies, consistent with the Act, to ensure that the potential impacts

~of agencies’ draft rules on small businesses, small governmental jurisdictions,

and small organizations are properly considered during the rulemaking proc-
ess. Agency heads shall submit, no later than 90 days from the date of
this order, their written procedures and policies to Advocacy for comment.
Prior to issuing final procedures and policies, agencies shall consider any
such comments received within 60 days from the date of the submission
of the agencies’ procedures and policies to Advocacy. Except to the extent
otherwise specifically provided by statute or Executive Order, agencies shall
make the final procedures and policies available to the public through

the Internet or other easily accessible means; :

(b) Notify Advocacy of any draft rules that may have a significant economic
impact on a substantial number of small entities under the Act. Such notifica-
tions shall be made (i) when the agency submits a draft rile to OIRA
under Executive Order 12866 if that order requires such submission, or
(i) if no submission to OIRA is so required, at a reasonable time prior
to publication of the rule by the agency; and :

(c} Give every appropriate consideration to any comments provided by
Advocacy regarding a draft rule. Consistent with applicable law and appro-
priate protection of executive deliberations and legal privileges, an agency
shall include, in any explanation or discussion accompanying publication
in the Federal Register of a final rule, the agency’s response 1o any written
comments submitted by Advocacy on the proposed rule that preceded the
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final rule; provided, however, that such inclusion is not required if the
head of the agency certifies that the public interest is not served thereby.

Agencies and Advocacy may, to the extent permitted by law, engage in
an exchange of data and research, as appropriate, to foster the purposes
of the Act. :

Sec. 4. Definitions. Terms defined in section 601 of title 5, United States
Code, including the term “agency,” shall have the same meaning in this
order.

Sec. 5. Preservation of Authority. Nothing in this order shall be construed
to impair or affect the authority of the Administrator of the Small Business
Administration to supervise the Small Business Administration as provided
in the frst sentence of section 2(b)(1} of Public Law 85-09536 (15 U.S.C.
833(bj(1)). '

Sec. 6. Reporting. For the purpose of promoting compliance with this order,
Advocacy shall submit a report not less than annually to the Director of
the Office of Management and Budget on the extent of compliance with
this order by agencies. : :

Sec. 7. Confidentiality. Consistent with existing law, Advocacy may publicly
disclose information that it receives from the agencies in the course of
carrying out this order only te the extent that such information already
has been lawfully and publicly disclosed by OIRA or the relevant rulemaking
agency. :

Sec. 8. Judicial Review. This order is intended only to improve the internal
management of the Federal Government. This order is not intended to,
and does not, create any right or benefit, substantive or procedural, enforce-
able at law or equity, against the United States, its departments, agencies,
or other entities, its officers or employees, or any other person.

- THE WHITE HOUSE,
- August 13, 2002,




U.S. SMALL BUSINESS ADMINISTRATION
WASHINGTON, DC 20416
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QFFICE OF THE CHIEF COUNSEL FOR ADVOCACY

~ Interagency Communication
Privileged FOIA(b)(5) Exempt

January 9, 2003

Via Facsimi_le_and First-Class Mail

William H. DeRoss, IO
General Counsel T
U.S. Consumer Product Safety .
Commission:. a7 0 L L
4330 East-West Highway - -

Suite 700 '

Bethesda, MD 20814-4408

Re: Consumer Product Safety Commission’s (CPSC) Draft Policies and Procedures for
Compliance with the Regulatory Flexibility Act R c

Dear Mr. DeRoss:.

On August 13, 2002; President Bush signed Bxecutive Order 13272 requiring .
federal agencies to implement polices protecting small entities when writing new rules
. andregulations. The purpose of the Executive Order is to ensure that regulatory agencies
~ and the Office of Advocacy work closely together as early as possible in the regulation
writing process to address disproportionate impacts on small entities and reduce their -
regulatoryburden... - . | ..
. Section 3 (a) of the Executive Order required agencies to issue written procedures
and policies to Advocacy by November 13, 2002, consistent with the Regulatory
Flexibility Act (RFA), to ensure that the potential impacts of draft rules on small
- busmesses, small governmental jurisdictions, and small organizations are properly
considered during the rulemaking process. According to the Executive Order, Advocacy
has sixty (60) days to comment on agency submissions. This letter is Advocacy’s
- response to the CPSC’s October 28th submission under Executive Order 13272.
- Following consideration of Advocacy’s comments, agencies are required to make their
final procedures and policies available to the public through the Internet, or other easily
accessible means, by February 13, 2003. ‘

~ We would like to commend the CPSC for its submission to the Executive Order -
(E.Q.) and its commitment to considering the impacts of its regulations on small
- * businesses, small govemnmental jurisdictions, and small organizations. In response to -




<+ as themumber and size of:the . ed a1 conon

E.O. 13272, the CPSC submitted 2 draft document entitled, Procedures and Policies to
Account for Small Business in the Rulemaking Process. Below are Advocacy’s ‘
recommendations in an effort to bring the CPSC into better compliance with the
- requirements of E.O. 13272 and the RFA. o

Advocacy enccﬁrages the CPSC to pfovide the public with a more detailed and
comprehensive description of the procedures the CPSC follows in compliance with the
RFA during the mle development process. - '

In paragraph one of the draft document, the CPSC notes that the Directorate for
Economic Analysis will prepare a preliminary economic assessment for the consideration
of the Commission using Section 603 of the RFA. as a guide in making its determination

- as to whether the Notice of Proposed Rulemaking (NPRM) will likely have a significant
impact on a substantial number of small entities. This paragraph should be expanded to -

inchude the fact that the preliminary

es:to.beregulatéd and an estimate of economic 1mpact -

phhe

.. the NPRM miay have a significant impact on 2 subs . nall entities, th
will prepare an initial regulatory flexibility analysis (IRFA) in accordance with 5 U.S
§ 603.. Adyocacy recommends that the CBSC expand paragraph two by adding a -
description of the procedures and considerations the CPSC will use in drafting the IRFA."
For example, the reasons for, and objectives of; the rule, an estimate of the aumber of

willapply, the compliance requitements and significan

small entities to-which the rule wi
- alternatives considered. "7

- The aforementioned snggestions'can also be applied to paragraphs four and five
which discuss CPSC’s development.of a final rule.” Further, Advocacy is unsure why -
there a distinetion in-paragraph two'ds to when “special efforts” will be made by.the .
'CPSC to ensure.that adequate opportunity is provided for small entities to comment om
the NPRM only when it is determined that it will (as opposed to may) have a significant

..+ impact on a substantial mumiber of small entities. Advocacy suggests that the CPSC. .. ..
~should use the public dissemination mechanisms outlined in the draft as outreach fo small

entities for comment wnder § 609 of the RFA. In doing so, CPSC will greatly-increase
the amount of information it obteins for the preparation of a final regulatory impact
analysis when the rule is published as final in the Federal Register. -

_ Advocacy is available to work with the CPSC to answer any questions it may
have in the development of its final policies and procedures for complying with the RFA.
Advocacy’s recently revised RFA gnide, The Regulatory Flexibility Aet- An
Implementation Guide for Federal Agencies, would be most helpful to the CPSC in the
development of its final procedures under E.O. 13272. Although this guide is currentiy
in draft form, it should be useful to the CPSC and can be referenced in footnote two of
the draft policies and procedures as a resource for its staff. This guide can be found on
Advocacy’s website, hitp://www.sba.gov/advo/laws/rfaguide pdf. Specifically, we

- -encourage the CPSC to review Chapters 1-3 of the guide, which focus on certifying a rule

under the RFA, and when and how to prepare both an initial regulatory flexibility '

economic assessment will assess such considerations - -

TAEE



analvs1s and a ﬁnal revulatory flexibility analysis. By providing details of the CPSC’s
RFA analysis process in its final RFA policy document, the CPSC will ensure that i+
provides the public with the transparency needed to demonstrate compliance with the
RFA and E.O. 13272.

Advocacy would be happy to review another draft prior to the February 13, 2003
‘deadline for the CPSC to have its policies and procedures publicly available. Ifyou have
any questions regarding these cornments, please feel free to contact Linwood L. Rayford,

I at (202) 401-6880. :

Sincerely,

Thommas M. Sullivan
-Chief,Counsel for Advocacy

Clandia R. Rodgers
Senior Counsel

i

Linwood L. Rayford, I
Assistant Chief Counsel for
Food, Drug and Health Policy

Ce: Mr. Lowell Martin |
U.S. Consumer Product Safety Commission
Office of the General Counsel




DRAYXT (01/30/03)

U.S. Consumer Product Safety Commission
Procedures and Policies to Account for Small Busmess in the Rulemaking Process"
The U.S. Consumer Product Safety Comm1ssmn (CPSC) fully considers the potential
impact of its draft rules on smail entities. The CPSC thoroughly reviews its draft rules to
assess and take appropriate account of their potential impact on small businesses, small ‘
governmental jurisdictions, and small organizations. The CPSC ensures maximum notice
. to and participation by small entities in its rulemaking process.

Specifically:

1. Whenever a Notice of Proposed Rulemakiiig (NPRM) is being considered, the CPSC
Directorate for Economic Analysis CEC) prepares a prehmmary econontic assessment
of the draft rule. The prehmmary €conomic assessment prov1des a prehmmary
re'gulatory ﬂexibility assessoaent that includes a description of the sr'nali entities that |
might be affected by the proposed rule, an estimate of the economic impact of the
proposed rule by size of entity category, and the staff's as.sessrnent of whether the rule
is likely to have a sxgmﬁcant economic impact on a substant1a1 number of small .
entities.> This assessment is provided to the Commission as part of a staff bnefmg

- package that contains the information developed by the CPSC staff that is pertinent to

! These procedures and policies are a response to Executive Order 13272, "Proper Consideration of SmaiI
' Entities m Agency Rulemaking," August 13, 2002.
? The provisions of Section 603 of the Regulatory Flexibility Act (RFA) of 1980 as amended, 5 U.S.C.
§ 603, will be used as a guide in making this determination. In addition, the November 2002 draft
document prepared by The Office of Advocacy of the U.S. Small Business Administration that is titled The
Regulatory Flexibility Act: An Implementation Guide for Federal Agencies will be used as a resource when
preparing economic assessments and regulatory analyses of proposed mies.




the proposed rule. The Commission uses this infonnatiorl in its consideration of what
action to take with respect to the merits of the proposal. |
.. Ifthe prehrmnary regulatory flex1b111ty assessment concludes that the draft rule may
'have asi gmﬁcant economic impact on a substantlal number of small enutres and the
Cornmrssron elects to issue an NPRM, then the preamble to the NPRM will include a |
discussiorr of that impact. In this cas.e, the CPSC will prepare and make available for
public comment an initial regulatory ﬂexibility analysis (IRFA) in accordance with 5
U.S.C. § 603. The IRFA will cleecribe the reasons the agency is considering the
| proposed rule; the objectives and legal basis for the proposed rule; the llumber of
small entities lto.which the proposed rule vvill epply; the projected reporting,
recordkeeping, and other compliance re_quirements of the proposed rule; the
comparative effectiveness and costs of alternatrve regulatory optlons and relevant
federal rules that may dupllcate overlap, or conflict with the proposed rule. The
| CPSC will make a special effort to ensure that adequate opportunity is provided for
small entities to comment 'oﬁ the NPRM. As reqﬁired by'_5 U.S.C. § 609 (a) in thie
instance, opportu'nity for commenfc by smell entities, and others, will be provided oy.
one or more of the followlng, as appropriate, in additiorrto publication of the NPRM.
in the Federal Regisz‘erﬁ placing the NPRM on the Commission's world wide web site,
directly notifying small entities of the NPRM, publishing the NPRM in publications
likely to be obtained .by small erltities, or by 'conducting public meetings about the
proposed rule. If the preliminary ecooomic assessment concludes that the oroposal
will not have a eignif'rcant economic inrpact_o_n a substanlial number of small entities,

then the preamble to ‘the NPRM will include a discussion of the basis for that




conclusion and a certification by the Commission that the rule, if publistzed in final
form as propos,ed, will not have a significant economic impact on a substantial
number of small entities. |

. When the NPRM is published in the Federal Regrsrer the Comrmssron will submit a
copy of the NPRM and the initjal regulatory flexibility analysis or statement of basis
and certification of no significant impact, as apphcable to the U.S. Small Business
Admnnstratlon s (SBA's) Ofﬁce of Advocacy for comment. The NPRM will invite
comments to be subrmtted from all parties, mcludmg small entities.

. If the Comrmssmn votes to continue rulemakmg and directs the staff to develop a
final rule, then the CPSC EC staff will prepare a final regulatory ﬂemblhty analysis
or final statement of basis for a Comrmssmn certification of no significant impact, as -
appropriate, taking into account comme‘nts_received from all parties including small
entities and SBA's Office of Advocacy. If a draft final regulatory ﬂex1b111ty analy31s |
(FRFA) is prepared, it w111 be done in accordance w1th section 604(a) of the

; Regulatory F 1ex1b111ty Act and will 1nclude a succinet statement of the need for, and
the ob_]ecttves“of, the final rule; a summary of srgmﬁcant issues raised by the public .
comments in response to the IRFA, an assessment by CPSC staff of those issues, and
a statement of any changes made to the proposed rule as aresult of such comments; a '
descnptlon and an estimate, if avarlable of the number of small entities to which the
ﬁnal rule will apply or an explanation of why no such estimate is available; a

- descnptlon of the pro;ected recordkeepmg, reporting, and other compliance
requlrements of the rule; and a description of the steps the agency'has taken to

‘minimize the significant economic impact on small entities consistent with the stated




obj ectives of applicable statutes, including a statement of the factual, policy, and legal
reasons for selecﬁng the alternative .a'dopted in the final rule and why each of the
other significant alternatives to the final rule considered by the agency was rejected.

. If the Commission elects to publish a ﬁﬁal rulé, the comments réceived from SBA's

Office of Advocacy wilI be discussed in the preambile to the final rule, unless the

- CPSC Ch:iirman certiﬁes that it is not in the public interest to do so. The preamblefo . -

the final rule will i Imcorporate a chscussmn of the ﬁnal regulatory ﬂex1b1hty analysis
as approved by the Commission or a fma.l statement of basis for the Commlssmn

certification of no 51gmﬁcant lmpact, as appropriate. If a final fegulat’ory ﬂexibﬂity
analysis has been prepared, then copies of it will be made available td the public via

the CPSC Office of the Secretary and the Commission's world wide web site.




