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TO : The Commission

Todd Stevenson, Secretary
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Philip L. Chao, Assistant General Counsel, RAD {/
Barbara E. Little, Attorney 8L

SUBJECT : Public Accommodations Facility: Proposed Interpretive Rule and Withdrawal
Notice

BALLOT VOTE DUE: OCT 14 2010

The Virginia Graeme Baker Pool and Spa Safety Act, 15 U.S.C. 8001, (“VGB Act” or
“Act”) requires that drains in public pools and spas be equipped with ASME/ANSI A112.19.8
compliant drain covers, and that each public pool and spa with a single main drain other than an
unblockable drain be equipped with certain secondary anti-entrapment systems. The Act defines
“public pool and spa” to include a swimming pool or spa that is “open exclusively to patrons of a
hotel or other public accommodations facility,” but the Act does not define the term “public
accommodations facility.”

On March 15, 2010, the Commission issued a proposed rule that would interpret the
term “public accommodations facility” as used in the VGB Act as “an inn, hotel, motel, or
other place of lodging, except for an establishment located within a building that contains
not more than five rooms for rent or hire and that is actually occupied by the proprietor of
such establishment as the residence of such proprietor” (75 Fed. Reg. 12167). On August 4,
2010, the Commission voted to instruct staff to withdraw the March 15, 2010 proposed
interpretive rule and draft a new proposed interpretive rule with a sixty day comment period
interpreting ‘“‘public accommodations facility” as ““an inn, hotel, motel, or other place of
lodging, including, but not limited to, rental units rented on a bi-weekly or weekly basis.”
The draft proposed interpretive rule removes from the interpretation of “public
accommodations facility” the exception for owner-occupied establishments with five or
fewer rooms for rent or hire. In addition, by adding the phrase, “including, but not limited
to, rental units rented on a bi-weekly or weekly basis,” the definition in the draft proposed
interpretive rule makes clear that rental units rented on a bi-weekly or weekly basis will be
considered “public accommodations facilities” under the VGB Act.
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The Office of the General Counsel (“OGC”) is forwarding to the Commission the
draft proposed rule interpreting “public accommodations facility” and a draft withdrawal
notice for the March 15, 2010 proposed interpretive rule.

Please indicate your vote on the following options.

A.  “Public Accommodations Facility” Proposed Interpretive Rule

L. Approve publication in the Federal Register of the draft proposed interpretive rule
interpreting “public accommodations facility” as used in the VGB Act, without change.

Signature Date

IL. Approve publication in the Federal Register of the draft proposed interpretive rule
interpreting “public accommodations facility” as used in the VGB Act, with changes
(please specify changes):

Signature Date

III. Do not approve publication in the Federal Register of the draft proposed interpretive rule
interpreting “public accommodations facility” as used in the VGB Act.

Signature Date

IV.  Take other action (please specify):




Signature Date

B. Withdrawal of Proposed Rule

L Approve publication in the Federal Register of the draft notice of withdrawal of the
proposed interpretive rule regarding “public accommodations facility” published in the
Federal Register on March 15, 2010 (75 FR 12167), without change.

Signature Date

1L Approve publication in the Federal Register of the draft notice of withdrawal of the
proposed interpretive rule regarding “public accommodations facility” published in the
Federal Register on March 15, 2010 (75 FR 12167), with changes (please specify
changes):

Signature Date

IIlI. Do not approve publication in the Federal Register of the draft notice of withdrawal of
the proposed interpretive rule regarding “public accommodations facility” published in
the Federal Register on March 15, 2010 (75 FR 12167).

Signature Date



IV.  Take other action (please specify):

Signature Date



[Billing Code 6355-01P]
CONSUMER PRODUCT SAFETY COMMISSION
Virginia Graeme Baker Pool and Spa Safety Act; Public Accommodation
AGENCY: Consumer Product Safety Commission.
ACTION: Proposed interpretive rule.
SUMMARY: The Consumer Product Safety Commission (“éé@mission” or “CPSC”) is
issuing this interpretive rule to interpret the term “publiééc\com;n()dations facility’ as used in the
Virginia Graeme Baker Pool and Spa Safety Act. |
DATES: Written comments in response to this document must be 1"e<:ei\»*e;¢}::i;Z no later than [insert
date that is 60 days after date of publication in thé\\fED]‘éR;kL REGISTEiij:"
ADDRESSES: You may submit comments, identified by bécket No. CPSC-2010-] DOCKET
NUMBERY], by any of the following methods: B |
Electronic Submissi\(‘)ﬁ”s‘

Submit electronic comments in the following way:

Federal eRulémakiﬁg Portal: http://www.regulations.gov. Follow the instructions for submitting

comments. To ensure timely processing of comments, the Commission is no longer accepting

comments subniitted by electronic mail (e—fnail) except through http://www.regulations.gov.
Written Submissioné ” |

Submit written subﬁiissions in the following way:

Mail/Hand delivery/Courier (for paper (preferably in five copies), disk, or CD-ROM
submissions), to: Office of the Secretary, Consumer Product Safety Commission, Room 502,

4330 East West Highway, Bethesda, MD 20814; telephone (301) 504-7923.


http:http://www.regulations.gov
http:http://www.regulations.gov

Instructions: All submissions received must include the agency name and docket number
for this rulemaking. All comments received may be posted without change, including any
personal identifiers, contact information, or other personal information provided, to

http://www.regulations.gov. Do not submit confidential business information, trade secret

information, or other sensitive or protected information electrqnically. Such information should
be submitted in writing. s

Docket: For access to the docket to read background éomments or comments received,
go to http://www.regulations.gov. |
FOR FURTHER INFORMATION CONTACT: BarbargAB‘; Little, Regﬁlaggry Affairs
Attorney, Office of General Counsel, Consumer Product Saféfy Commission, 4330 East West
Highway, Bethesda, Maryland 20814—4408; blittle@cpsc.gm&.
SUPPLEMENTARY INFORMATION: o
A. Background o | |

The Virgir;ig‘(}raéhije Baker Pool and Spa S@fgaty Act, 15 U.S.C. 8001, (“VGB Act” or
“Act”) régiuifes that dramsm pdﬁlic pools and sﬁhg bé equipped with ASME/ANSI A112.19.8
compliaﬁtudfainn covers, and filat eaclyl‘pu‘blic pool and spa with a single main drain other than an
unblockable d’rai’n be equipped with certain secondary anti-entrapment systems. Section 1404(c)
of the Act. The Act a‘e'ﬁnes “p_ublic pool and spa” in relevant part as a “swimming pool or spa
that is open exclusively to ﬁ;ifrons of a hotel or other public accommodations facility.” Section
1404(c)(2)(B)(iii) of the Act. The Act does not define the term “public accommodations
facility.”

In response to numerous inquiries regarding what constitutes a public accommodations

facility under the VGB Act, the Commission published a proposed interpretive rule on the
2


mailto:blittle@cpsc.gov
http:http://www.regulations.gov
http:http://www.regulations.gov

definition of “public accommodations facility” on March 15, 2010 (75 FR 12167). The proposed
interpretive rule would interpret “public accommodations facility” to mean: “an inn, hotel,
motel, or other place of lodging, except for an establishment located within a building that
contains not more than five rooms for rent or hire and that is actually occupied by the proprietor
of such establishment as the residence of such proprietor.”

CPSC received six comments on the proposed mterpretlve rule, including two comments
from state health departments, one from the Tennessee Hséﬁitality\ Association, one from an
individual, one from a manufacturer, and one fpgrr;Vmembers of Conkg‘fe;s;s,w CPSC staff prepared a
draft final interpretative rule for the Commission’s approval, but, on Aug‘t:‘ls\"t ’{}»,‘;‘2010, the
Commission voted to withdraw the proposed interprétive rulé' and to direct CPSC staff to draft a
new proposed interpretive rule with a 60 day comment periodignd interpreting “public
accommodations facilityx”{ as “an inn, hotel, motel, or"o';her place of lodging, including, but not
limited to, rental unii'siirépted on a bi-weekly orweekly basis.” | This proposed interpretive rule is

in response to the Commission’s vote; elsewhere in{this issue of the Federal Register, we have

published a document announcing the withdrawal of the proposed interpretive rule that was

published iﬁih(: Federal Register March 15, 2010.

B. Legal Analfsi‘s‘ .

1. Public Pool or Spa A pubhc :pool or spa open exclusively to patrons of a hotel or other
public accommodations fééiiitjy is only one category of public pools and spas under the VGB
Act. The Act also defines a public pool and spa to include a swimming pool or spa that is:

e Open to the public generally, whether for a fee or free of charge (Section

1404(c)(2)(A) of the Act);



¢ Open exclusively to members of an organization and their guests (Section
1404(c)(2)(B)(i) of the Act);

¢ Open exclusively to residents of a multi-unit apartment building, apartment
complex, residential real estate development, or other multi-family residential
area (other than a municipality, township, or other »local government jurisdiction)
(Section 1404(c)(2)(B)(ii) of the Act); and

* Operated by the Federal Government (orby a ;g‘ﬁ¢¢fssionaire on behalf of the
Federal Government) for the benefit of members of the fénned Forces and their

dependents or employees of any deijartment or agency and tﬁé_iﬁ:dependents

(Section 1404(c)(2)(C) of the Act).
This proposed interpretive rule is limitéd‘to the‘gzint:cxjpretatioﬁ?éf ffpublic accommodations
facility.” .
2. Comparable Federal Statutes. The term “pubhc ;ccommokdéﬁon” is defined in several other
federal statutes in :;}evant part as “an inn, hotel, motel, or other place of lodging.” (See, e.g., the
Americémsﬁwith Diéét;zilities’Aci (ADA), 42 USC 12181(7), defining “public accommodation”
in re]evar;t“pggt as “an inn, Hbtéh motel, or other place of lodging, except for an establishment
located within é building that coﬁtgins not more than five rooms for rent or hire and that is
actually occupied by the p;pprietdi’ of such establishment as the residence of such proprietor.”
See also, the Federal Fire\fir\e‘;fention and Control Act of 1974 (FFPCA), 15 U.S.C. 2201 et seq.,
at §2203(7); the Civil Rights Act (CRA), 42 U.S.C. 1981 et seq., at §2000(b). ) The Commission
intends to incorporate this language into its proposed definition for “public accommodations

facility.”



The ADA, FFPCA, and CRA exclude from the definition of public accommodation an
establishment located within a building that contains not more than five rooms for rent or hire
that is actually occupied as a residence by the proprietor of such establishment. While there may
be a rationale for this exclusion in the context of these other federal statutes, the Commission
sees no basis for this exclusion in the context of pool and spa safety. The number of units in an
establishment bears no relationship to whether a pool or spa 'ori‘ the premises may contain a safety
hazard to the patrons of such an establishment. Thus the proposed definition would not contain
an exclusion for an establishment with five or fewer units for rent or hlre
3. “Other Place of Lodging.” The Comm1ssmn’ s proposed mterpretatlon of “publlc
accommodations facility” would mclude the phrase ¢ oth;r place of lodging.” The ‘Commission
intends to follow the legal precedent of ‘the>A:IjA m tri‘nterpre;iving-jphis term. The legislative history
to the ADA provides that the phrase “other places of ilko‘,cigi;qg.zg” do‘e’s‘ not include residential
facilities. HR. Resp. No. 101-485(11), 101" ‘CVOng;;éd Sess. 383 (1990), reprinted in U.S. Code
Cong. & Admm News 1990, at P 26? The Appendlx to the ADA regulations explains that the
ratlonale for excludmg solely residential fac1htles from the category places of lodging is
“because the nature of a place of lodging contemplates the use of the facility for short term
stays.” 28 CFR App B, § 36.104, p. 614-615 (1997). Thus, a residential facility is excluded
from the definition /of ﬁubli; accommodation. However, under relevant ADA precedent, if the
facility were to offer a sighi‘ﬁcant number of short term stays, it would lose its characterization as
a residential facility and become a “place of lodging,” thereby a public accommodation. Letters
from the Department of Justice and case law illustrate this point. See, e.g., Letter from Joan A.
Magagna, Deputy Chief, Public Access Section, U.S. Department of Justice (June 15, 1993)

(condominium complex does not constitute a place of public accommodation, assuming it does
5




not offer such short term stays that it could be considered a place of lodging); see also Access 4

All, Inc. v. The Atlantic Hotel Condominium Ass’n, 2005 U.S. Dist. LEXIS 41601 (November

22,2005) (condominium buildings may be covered as places of public accommodation if they
operate as places of lodging; determining whether a particular condominium facility is a place of

public accommodation would depend on the extent to which it shares characteristics normally

associated with a hotel, motel, or inn); Thompson v. Sand Chffs Owners Ass’n, Inc., 1998 U.S,
Dist. LEXIS 23632 (1998) (according to the commcntary‘;related to the ADA regulations, the
difference between a residential facility and a n0n~residential place of lodgmg is the length of

the occupant’s stay; the nature of a place of lcdgmg ccntemplates the use of & famhty for short-

term stays). The Commission intends to use the sameéntena as that found in the’ ‘ADA
regulations, legislative history, case Iaw5 ‘and DOJ guldance 'regardmg whether a particular
facility is residential in natufe.or alternatively, an other place of lodgmg subject to the
provisions for publlc aécommodatlons facilities’ under the VGB Act. To make this clear, the

proposed interpretive rulé would ithude the phrascg,'f;‘,‘including, but not limited to, rental units

rented dﬁ abl-weekly or weekly basis.” (Note that i;hile a residential apartment complex would
be excludéd,from the deﬁniﬁén of “public accommodations facility” under the ADA, a pool or
spa located in a re&dentlal apartment complex would not be excluded from the definition of a
public pool or spa under the VGB ‘Act because section 1404(c)(2)(B)(ii) of the Act includes
pools or spas open excluswé‘io “residents of a multi-unit apartment building, apartment
complex, residential real estate development , or other multi-family residential area” within the
definition of “public pool or spa.”)

Thus, for example, for spas within individual condominium units or mountain lodge

homes, the inquiry would involve determining whether the condominium unit or mountain lodge
6



itself shares characteristics with inns, hotels, or motels, or whether the unit is rented for a
sufficient number of short-term stays such that it becomes a “place of lodging” and thus a public
accommodations facility. These determinations are fact-specific, and the Commission will rely
on the same criteria as that used by courts and the Department of Justice in making such
determinations.
C. Description of the Proposed Interpretive Rule

The proposed interpretive rule would create a newpan 1450 ;oniaining two sections.
Section 1450.1, Scope, would explain that part 1 450 pértains to the V1rg1ma Graeme Baker Pool

rain entrapments,

and Spa Safety Act and that the statute is designed to prevent child drow;ih ,
and eviscerations in pools and spas. ‘ b'

Section 1450.2, Definitions, wdﬁld deﬁneﬁ“,public aié‘éif)‘:mmodations facility” at paragraph
(a) as “an inn, hotel, motel, {‘)r,oyther place of lodging, :iﬁc“luding, but not limited to, rental units

rented on a bi-weekly or weekly basis.”

List of Subjects in 16 CFR Part 1450

Consumer protection; Infants and children, Law enforcement.

E. Conclusio‘VnV"‘E
For the reas;;‘i';vsfk\‘stated‘aﬁév\;e, the Commission proposes to amend part 1450 of title 16 of
the Code of Federal Regt;lgfiéﬁé as follows:
PART 1450 - Virginia Graeme Baker Pool and Spa Safety Act Regulations
1. The authority citation for part 1450 continues to read as follows:

Authority: 15 U.S.C. 2051-2089, 86 Stat. 1207; 15 U.S.C. 8001-8008, 121 Stat. 1794

2. Section 1450 would be revised to read as follows:
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§ 1450.1 Scope.

This part pertains to the Virginia Graeme Baker Pool and Spa Safety Act, (“Act™), 15
U.S.C. 8001 et seq., which is designed to prevent child drowning, drain entrapments and
eviscerations in pools and spas.
§ 1450.2 Definitions.

(a) Public accommodations facility means an inn, h(‘it;l%,:ﬁlotel, or other place of lodging,

including, but not limited to, rental units rented on a‘bi¥Wéékly‘ or weekly basis.

Dated:

Todd A. Stevenson, Secretary
Consumer Product Safety Commission



Billing Code 6355-01-P

CONSUMER PRODUCT SAFETY COMMISSION

16 CFR Part 1450

Virginia Graeme Baker Pool and Spa Safety Act; Public Accommodation; Withdrawal of
Proposed Rule

AGENCY: Consumer Product Safety Commission.

ACTION: Withdrawal of proposed rule. |

SUMMARY: In the Federal Register of March\ 15, 2010, the Cégsumer Product Safety
Commission (“CPSC” or “Commission”) ‘iss‘ujed a proposed interp?éfi,yéiiLrule that would
interpret the term “public accommodations faéility” as uséd‘in the Virgin{;« Graeme Baker
Pool and Spa Safety Act (“VGB Act” or “Act”) as “an ign, hotel, motel, or other place of
lodging, except for an establishment located within a building that contains not more than
five rooms for rent or hir.;: and that is actu‘ally. o,c;:upied by‘ the proprietor of such
establishment as tfle‘fésidence of such propriétor” (75 FR 12167). The Commission is
withdrg\?iﬁg the March 15,2010 prbposed inteﬁ:#retive rule and, elsewhere in this issue of
the Féderal Register; ié;islsping a new proposed interpretive rule with a sixty-day
comment peripd which wéuld interpre‘t"‘public accommodations facility as “an inn, hotel,
motel, or othergléce of lodging, including but not limited to, rental units rented on a bi-
weekly or weekly basm” -

DATES: The proposed interpretive rule is withdrawn as of [insert date of publication in

the FEDERAL REGISTER].




FOR FURTHER INFORMATION CONTACT: Barbara E. Little, Office of the
General Counsel, Consumer Product Safety Commission, 4330 East West Highway,
Bethesda, Maryland 20814; e-mail blittle@cpsc.gov.
SUPPLEMENTARY INFORMATION:

The Commission published a proposed interpretive rule on the definition of
“public accommodations facility in the FEDERAL REGISTER of March 15, 2010 (75
FR 12167). The proposed interpretive rule would intérprei “public accommodations
facility” to mean: “an inn, hotel, motel, or other place of lodging, except for an
establishment located within a building that contains not more than"f;i\;é‘,‘{;‘rooms for rent or
hire and that is actually occupied by the proprietc;i' Qf sqéi\‘x&fiéstablishmenf agthﬁ residence
of such proprietor.” | g

CPSC staff p;epared a draft final iﬁié;pretatiye ruleff'Qr‘ ‘Fhe Commission’s
approval, but, onAﬁQﬁst ‘4i,k‘2’010, the Comm1ss10n votéé to withdraw the proposed
interpretive rule aﬁd t();;,:direct CPSC staff to’ draft a new proposed interpretive rule with a
60 daycommentperlod andmterpretmg “qulié é‘ccommodations facility” as “an inn,
hotél, mptel, or other place of lodging, includiﬁg, but not limited to, rental units rented on
a bi-weekly or weekly basis.” The Comr.nission preliminarily determined that the
exception for an’ )qwner-occupied establishment located within a building that contains
not more than five roomsfor rent or hire is inappropriate in the context of pool and spa
safety because the number of units for rent or hire has no bearing on the safety of the
pool. In addition, the Commission wanted to make clear that a residential facility may

become a “place of lodging” if the facility were to offer a significant number of short

term stays.
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Thus, the Commission, through this notice, is withdrawing the March 15, 2010
proposed interpretive rule. Elsewhere in this issue of the Federal Register, the
Commission is issuing a new proposed interpretive rule to interpret “public
accommodations facility” in the VGB Act as “an inn, hotel, motel, or other place of

lodging, including, but not limited to, rental units rented on a bi-weekly or weekly basis.”

Dated:

Todd A. Stevenson

Secretary, Consumer Product Safetv
Commission.



