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JETTA
o COMBPANY
P s LIMITED

Jetta House,

19 On Kui Street,

On Lok Tsuen,

Fanling, Hong Kong

Tel: 2680 0268 Fax : 2680 0668
Website : http//www.jetta.com.hk

May 31, 2010

Office of the Secretary

U.S. Consumer Product Safety Commission
Room 502, 4330 East West Highway
Bethesda, MD 20814

USA

Re: Docket No. CPSC-2010-0038
Commentis on Proposed 18 CFR Part 1107 Subpart C = Certification of Children’s Product

We are writing to express our concerns and recommendations regarding the proposed 16 CFR
Part 1107 Subpart C - Cettification of children's product. The proposed 16 CFR Part 1107
Subpart C -~ Certification of children’s products is designed to provide a high level of assurance
that children’s product comply with defined safety standards. The proposed rule depends
heavily upon testing by 3" party conformity assessment body. This heavy dependence upon
testing by 3" party conformity assessment body imposes high cost burden to the children's

product industry and under-recognizes / under-utilizes the quality assurance

professionalism and testing capabilities of many manufacturers and oversea factories of
the children product industry. Our specific concerns and recommendations regarding the
proposed 16 CFR Part 1107 Subpart C - Certification of children’s product are as follow:

§ 1107.20 Children Product Certification. Manufacturers must submit a sufficient
number of samples of a children's product, or samples that are identical in all material
respects to the children’s product, to a third party conformity assessment body for
testing to support certification.

The ultimate safety assurance responsibility of children’s product lies with the manufacturer
and the oversea factory (where appiicable). To fulfill this responsibility, many manufacturers
and oversea factories hire qualified engineers and quality assurance professionals, and set up
qualified testing facility that conforms to 1SO 17025:2005 - General requirements for the
competence of testing and calibration laboratories.
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To minimize testing cost, to utilize the qualified testing facility of manufacturers and oversea
factories, and to encourage manufacturers and oversea factories to set up systems and
qualified testing facility to undertake their safety assurance responsibility, we would like to
recommend that if the manufacturer and or the oversea factory has testing facility that
conforms to 1SO 17025:2005 - General requirements for the competence of testing and
calibration laboratories, the number of samples requires to submit to 3™ party conformity
assessment body for testing to support certification can be reduced to half provided that the
manufacturer and or the oversea factory's testing facility perform certification testing with
minimum the same sample size as the 3" party conformity assessment body.

§ 1107.21 Periodic Testing. All periodic testing must be conducted by a third party
conformity assessment body.

- Qur comment and recommendation is same as for § 1107.20 Children Product Certification.

§ 1107.23 Random Samples. Each manufacturer must select samples for periodic
testing by using a process that assigns each sample in the production an equal
probability of being selected. ..... A manufacturer may use a procedure that randomly
selects items from a list to determine which samples are the random samples used for
periodic testing before production begins.

The Random Samples rule imposes extreme high risk and heavy financial burden to
manufacturers. The current business model of most manufacturers is to ship products that
have been checked, inspected and or tested for compliance by their own team or their
appointed representative. Under the Random Samples rule, if the manufacturers wish to
continue with this current business model, the numbers of periodic test and the associated
testing costs by 3% party conformity assessment body are likely to be so high that most
manufacturers are not able to afford. If the manufacturers change their business modei to
random sampling and testing as products are distribute in commerce, the business risk and
potential financial burden are a big issue. Incidental failure may happen in mass production
and the famous Murphy's Law tells us that failure may then be found during random sample
testing. While the manufacturers can ultimately prove “incidentality” using lots of data and test
samples, the time loss and the loss of confidence by retailers and consumers may kill the
product anyway. We strongly suggest removing the Random Samples rule. The periodic
testing is used for certifying product for the next production and shipping period.

On another note the current proposed Random Samples rule has some deficiencies. One
technicality problem ig that the "population” is a forecast by the manufacturer and may change
frequently and drastically. There may be time that the forecast is completed but then there are
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several additional orders later within the periodic testing period. There may be other time that
the production order for the children's product is halted immediately such that the
manufacturer will not be able to complete the original random samples plan for drawing
random samples. The cument proposed Random Samples rule does not cater for these
situations. The proposed Random Samples rule also does not contain procedure that the
manufacturer must follow if one or more samples fail during the periodic testing for
manufacturer who produces children's products that continue to be distributed in commerce,
and the manufacturer uses a procedure that randomly selects items from a list to determine
which samples are the random samples used for periodic testing before production begins,
and tests the selected samples as they are manufactured.

§ 1107.23 Material Changes. If a children's product undergoés a material change in
product design or manufacturing process, including the sourcing of component parts,
the manufacturer must submit a sufficient number of samples of the materially changed
product for testing by a third party conformity assessment body. Such testing must

occur before a manufacturer can certify the children’s product.

Manufacturer and oversea factory make frequent product improvement during production to
enhance safety margin. The requirement to submit a sufficient number of samples of the
materially changed product for testing by a 3" party conformity assessment body prior to
cerlifying the change is costly and very time consuming. This will definitely deter the
manufacturer and oversea factory’s good intention to make continuous improvement effort to
enhance the safety margin of children’s product. We are extremely worried that this will result
in lower safety assufance of children's product. We would like to recommend that if the
manufacturer and or the oversea factory have testing facility that conforms to SO 17025:2005
- General requirements for the competence of testing and calibration laboratories, the
manufacturer and or the oversea factory testing facility are allowed to conduct the certification

of material change themselves,

Yours Sincerely,

Dr. Vincent Tam
Director of Systems & Compliance,
Jetta Company Lid.

c.c. Mr. T.S, Wong - Managing Director, Jetta Company Limited
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Comment On: CPSC-2010-0038-0001
Testing and Labeling Pertaining to Product Certification

Document: CPSC-2010-0038-0003
Comment from Joseph Boyden

Submitter Information

Name: Joseph Boyden

General Comment

I agree with this regulation on manufacturers to have their products intended for child use inspected by a third
party prior to distribution. I believe there should be a proactive measure to ensure the safety of children
products, rather than waiting for something bad to happen and doing a mass recall. If a product has to be
recalled because it is unsafe, it is really too late and the damage has already been done. Making manufacturers
obtain a certification on their product before it is distributed can give both the consumer and the manufacturer
themselves a piece of mind that the product will not harm anybody. This is obviously going to be a big task and
will most definitely require a lot of funds to accomplish. I didn’t notice any specifics on what products get
inspected and what don’t, unless I missed it somewhere in the regulation proposal. All [ saw was that
“children’s products” which was deemed as 12 years and younger would be subject to a certification prior to
distribution. Does this mean products that children operate or play with or products that parents use for
children? I was unable to determine whether this is a regulation on toys, child car seats, strollers, cribs etc.
Those are just a few details that I was wondering about, but overall I do think this proposal is heading in the
right direction. Too many stories of children becoming ill due to lead in their toys, or children playing with
materials that turn out to be flammable or toys that present sharp edges that can inflict harm, have been
apparent in our society and we should actively pursue an avenue to prevent these occurrences, rather than
correcting them after they already happen.
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Organization: Core Resources, Inc

General Comment

This comment is made with respect to CPSC Docket No. CPSC-2010-0038, Proposed Subpart C - Certification of
Children’s Products. ‘

The proposed rule would require a manufacturer or importer of a children’s product to certify that the product
complies with every rule (etc.) enforced by the CPSC based on testing by a third party conformity assessment
body accredited by the CPSC. One of these rules is the Flammable Fabrics Act. To date, the CPSC has not
accredited any laboratory to test fabrics nor defined a test method. Although some fabrics may be exempt from
such testing, it is not clear if such fabrics when coated, for example with a waterproof coating, remain exempt
from flammability testing. Many fabrics are not exempt from flammability testing in the first place.

Since it is not possible to use a CPSC approved third party conformity assessment body for flammability testing
when none have been approved, it is alsoc not possible to issue a conformity certificate based on such testing.

Does this mean that an importer of these products does not need to issue a certificate of compliance because

the CPSC has not certified laboratories for this rule or does it mean that such products cannot be imported until
the CPSC does certify laboratories for this rule?

https:/fdms.erulemaking.net/fdms-web-agency/component/submitterInfoCoverPage?Call=Print&Printld=0... 8/4/2010


https:llfdms.erulemaking.netlfdms-web-agency/componentlsubmitterlnfoCoverPage?Call=Print&PrintId=O
mailto:stevej@coreresourcesinc.com

Page 1 of |

As of: August 04, 2010
Received: July 09, 2010
Status: Posted
PUBLIC SUBMISSION Categorys Mandfacturer
Tracking No. 80b161d7

Comments Due: August 03, 2010
Submission Type: Web

Docket: CPSC-2010-0038
Testing and Labeling Pertaining to Product Certification

Comment On: CPSC-2010-0038-0001
Testing and Labeling Pertaining to Product Certification

Document: CPSC-2010-0038-0005
Comment from JACQUES POULENARD
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Name: JACQUES POLILENARD
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Email: j.poulenard@perrin-fils.com
Organization: PERRIN & FILS

General Commment

To the attention of Mr Todd A. Stevenson

We are Intersoi‘e France an association gathering French actors in Silk business.
We send you in attachment our remarks

We thank you very much for the attention you will pay to this letter

With our best regards

Jacques POULENARD

President of the Quality Committee

Intersoie france

See attached file(s)

Attachments

CPSC-2010-0038-0005.1: Comment from JACQUES POQULENARD
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FR ANCE

Lyon, July 9th, 2010

Mr. Todd A. STEVENSON

Secretary of the Consumer Product Safety Commission
4330 East West Highway

Bethesda, Maryland 20814-4408

Dear Mr. Stevenson,
Let us introduce ourselves, we are Intersoie France, an Association gathering French actors in the silk business.

On Thursday May 20, 2010 the Consumer product Safety Commiission has published the proposed rule: 16 CFR part 1107
“Testing and Labcling Pertaining to Product Certification” on which one can give a commentary until August 3, 2010.

As French manufacturers of silk fabrics for our American clothing customers we aren’t directly concerned by this draft as it
doesn’t change testing requirements specified by the 16 CFR 1610 “Standard for the Flammability of clothing textiles”.

Nevertheless we would like to remind you that the regulation 16 CFR 1610 exempts plain surface fabrics weighting 2.6
ounces per square yard and more or all fabrics made entirely from fiber or combination of them : acrylic, modacrylic,
nylon, olefin, polyester, wool but NOT SILK.

This is a scientific nonsense...

Silk is a protein based fiber and its reaction to fire is comparable to the one of wool and far better than, for example, the one

of nylon, olefin and polyester, fibers which are on the exemption list.

We would like to take this opportunity to introduce a request: we are asking you to add Silk on the exemption list because
there is no risk at all for the American consumers but the costs of the tests is penalizing American importers of Silk products

and textiles

The Association which represents the European Silk Manufacturers- ESF- has produced a detailed report in Europe which
documents the safety fire behavior of Silk fabrics produced in their factories,

We are at your entire disposition for further information if needed.

We thank you very much for the attention yoﬁ will pay to this letter and we hope you'll be able to give a positive answer to
our request

With our best regards.

Jacques PQULENARD Philippe de MONTGRAND
\th Quglity Comln;tgee Vice-President of INTERSOIE FRANCE

e

Presiden

p/o Jacques Poyl

-~ ASSOCIATION FRANCAISE INTERPROF ESSIONNELLE DE LA 50[[«

- Villa Créatis - 2 rue des Miriers C. P. 601 - 69238 LYON CEDEX 09 \
Tél: 04 72 53 72 00 - Fax : 04 72 53 72 09 - e.mail : cgaron@unitex.fr
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General Comment

SEE ENCLOSED LETTER OF
UFFICIO ITALIANO SETA
(ITALIAN SILK OFFICE)

Attachments

CPSC-2010-0038-0006.1: Comment from UFFICIO ITALIANO SETA ITALIAN SILK OFFICE
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~ ITHLIA

FEDERAZIONE TESSRLE € MODA UFFICIO ITALIANO SETA

Mr. Todd A Stevenson

Secretary of the Consumer Product Safety
Commission

4330 East West Highway

Bethesda, Maryland 20814-4408

Como, July 13, 2010
Dear Mr. Stevenson,

Ufficio Italiano Seta comprises 70 ltalian silk producers, representing each ring of the

textile chain of silk in Italy. The core of ltalian textile industry for silk is embodied in
U.lLS.

We know that, on Thursday May 20, 2010 the Consumer Product Safety Commission
published the proposed rule: 16 CFR part 1107 “Testing and Labelling Pertaining to
Product Certification” that is subject to public comments until August 3, 2010.

As ltalian manufacturers of silk fabrics for our American clothing customers we are not
directly concerned by this draft as it does not change testing requirements specified
by the 16 CFR 1610 “Standard for the Flammability of clothing textiles”.

Nevertheless we would like to remind you that the regulation 16 CFR 1610 exempts
plain surface fabrics weighting 2.6 ounces per square yard and every kind of fabrics
made entirely from fiber or combination of them: acrylic, modacrylic, nylon, olefin,
polyester, wool but not silk.

This is a scientific nonsense.....

Silk is a protein based fiber and its reaction to fire is comparable to the one of wool
and far better than, for example, to the one of nylon, olefin and polyester, fibers which
are on the exemption list.

We would like to take this opportunity to introduce the following request.

We are asking you to add silk on the exemption list because there is no risk at all for
American consumers, furthermore the costs of the tests are penalising American
importers of silk products and textiles.

A

Via Raimondi 1, 22100 Como - Italy

Tel. +39 031 234 280 - Fax +39 031 234 284
Mail: ufficioitalianoseta@confindustriacomo.it
C.F. 80010020131
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The Association Which represents the European Silk Manufacturers — A.LLU.F.F.AS.S.
— has produced a detailed report in Europe which documents the safety fire behaviour
of silk fabrics produced in their factories.

We are at your disposal for further information you may require.

We thank you very much for the attention you will pay to this letter and we hope you
will give us a positive answer to our request.

Best regards.

Ing. Alberto Clerici

Chairman of Italian Sitk Office

B
i -

t.

Como, July 13, 2010

Prot. Nr. 2193
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General Comment

Sorry, just cannot agree and accept this new rule.
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22nd July 2010

Office of the Secretary

U.S. Consumer Product Safety Commission
Room 502, 4330 East West Highway
Bethesda, MD 20814

USA

Dear Sir,
Re: Docket No. CPSC-2010-0038

Comments on Proposed 16 CFR Par 1107 Subpart C - Cettification of Children's
Product ‘

16 CFR Part 1107 Testing and Labeling Pertaining to Product Certification;
Proposed Rule was published on 20 May 2010. Being a toy manufacturer, we
would like to express our concerns and submit our comments on this proposed
rule. ‘

The proposed rule relies heavily on the testing by third party conformity
assessment body. Furthermore, it requests the submission of sufficient number
of samples for periodic testing as well as for material changes in the product. All
these will be imposed a heavy financial burden to the toy industry, and tightened
the original thin margin.

Some of the manufacturers have set up their own testing facilities that conform to
ISO 17025:2005 — General requirements for the competence of testing and
calibration laboratories. These set up are a proactive approach to enhance
product quality, we should make them fully utilize. If the products are already
tested in these qualified testing facilities, we hope that the number of samples for
submission to third party conformity assessment body for testing to support
certification could be reduced to a minimum.

The proposed random samples rule used for periodic testing before production
begins is costly and sometimes inapplicable in actual circumstances. The
production orders may vary from time to time; and there are chances that the
order will be cancelled all of a sudden. Therefore, the total number of units
produced may change frequently and drastically. it will affect the population that
the samples will be drawn from. We urge that we should drop this random
sampling method.

3901 Metroplaza Tower 2, 223 Hing Fong Road, Kwai Chung, N.T.
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Manufacturers often make on-going product improvement during the production
process. The changes in materials are inevitable and frequent. If we need to
submit a sufficient number of samples whenever there are material changes for
testing by a third party conformity assessment body, we cannot afford both in
terms of money and time. It will eventually kill the product and have great impact
on the toy industry. Currently the third party conformity assessment bodies are
already overloaded by the requests from the branding companies, importers and
factories all the year round. It already affected the production cycles adversely.
There is no room for additional loading. We strongly suggest that if the
manufacturer has his own 1S017025:2005 conforming testing facilities, he can
conduct the certification of materials change on his own.

We do hope that you can consider our above comments. Thank you for your
attention. -

Yours faithﬂ;uéy,
=
Y M Tam

Executive Director
Full Champion Limited
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General Comment

1 applaud the Commission’s efforts in this endeavor. This proposed rule demonstrates a well-formulated proposal
for implementing the standards required by the Consumer Product Safety Act (CPSA). I completely concur with
how the Commission has defined a "Reasonable Testing Program.” The five components of an adequate testing
program are easily understood and clearly defined yet are generic enough to allow individual firms to adapt the
program to best suit their needs. The only potential problem I see with the Reasonable Testing Program criteria,
specifically the specifications criteria, is that no provision is included to ensure that the manufacturer has the
ability to protect trade secrets. A manufacturer needs the ability to protect those secrets to prevent grave
damage to the firm.

Additionally, the standards of record keeping outlined in the proposed rule are clear and reasonable. The records
that would be required by this proposed rule are reasonable and should not present an unreasonable burden on
manufactures or importers. Any responsible firm would maintain would maintain these records even without the
rule but establishing a reasonable baseline for product safety recordkeeping is crucial to enforcement.

Finally, I very much appreciate the thought and energy put forth in this proposed rule with regard to the small
business or low-volume firm. The Commission is on point with the assumption that CSPA will adversely affect the
small business community and should be congratulated on acknowledging that concessions must be made to
protect that community. To that end, I recommend a system of product risk assessment that will tailor the third
party certification schedule for low volume firms as follows:

Non-Children’s Products: high risk products require third party certification every 2 years; low risk products
require third party certification every 5 years.*

Children’s Products: high risk products require third party certification annually; low risk products require third
party certification every 3 years.*

As stated in the Commission’s recommended rule model or material changes would require immediate retesting
regardless of category. I also recommend that a test failure of a product automatically move it to the next most
stringent category,

This strategy has two-fold benefits. First, it will focus the inspection on those products that are most dangerous
to public safety. A second, unintended consequence is that it will financially reward those firms which make the
safest products. Incentivizing product safety in this manner will do much to drive industry to make safer
products. After all, a safer product for American consumers is the end goal of CSPA.
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Wynnewood Corporation Limited

Office of the Secretary July 30, 2010
U.8 Consumer Product Safety Commission

Room 502, 4330 East West Highway

Bethesda, MD 20814

USA

Re: Comments on CPSC 16 CFR Part 1107 Testing and Labeling Pertaining to Product Ceriification;
Proposed Subpart C ~ Certification of Children’s Products

Dear Sirs,

We would like to take this opportunity to express our greatest concern on the proposed ruling of the above
mentioned subject. The toy industries have existed and have been providing joy and happiness to millions
and millions of children globally in the past decades. Undesired incidents and accidents did happen like all

- other industries. Yet, toy industries have not been considered to be one industry that had caused the

biggest inconvenience and damages to the users. However, the proposed rule seems to put all the blame
on while taking all the credibility away from the manufacturers of toy products. There are highly skiliful,
experienced, and creditable toy professionals in the toy industries to design and to manufacture toy
praducts which would be safe and fun for ali the children. Any ethical and capable manufacturers would do
everything economically and technically feasible to safe-guard the safety of the children while the products
would comply with the law requirements. ‘

Your proposed rule has put great emphasis on the dependence of third party testing as the s;fety gates for
safe toy products. This may undermine the determination of those who wolild produce good and safe
products while imposing high cost impact and manufacturing procedural difficulties. We consider that parts
of the proposed 16 CFR Part 1107 Subpart C in the existing form is not realistic and practical. The related
additional cost factors and procedural delay would push the cost of any toy product to any less acceptable
level. This would seriously limit the choice of toy available to the children who in turn become the victim of
the circumstance,

With regard to the captioned subject, we would like to spell out our concerns on the following parts of the
rule as follows:

§ 1107.20(a} Manufacturers to submit a sufficient number of sample of a children's product, or
samples that are identical in all material respects to the children’s product, to a 3rd parly
assessment body for testing to support certification.

T DIEGS 63 BHRECKI 11 (035 2341 8241 L 2341 2941
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All importers, manufacturers, and/or factories should have the ultimate responsibilities toward the safety of
the products. These concemned parties should have ability and capability to assure the design and
manufacture the products according to the required standards which would satisfy the laws of any
particular countries. However, having a third party to verify the safety of such product as a double
insurance is agreeable with the initial certification of the product. However, different versions of the same
product with variation of product color, decoration, packaging and/or assortment of the same product
should be waived of such requirement as the product does not have any physical or material variation or
change,

Manufacturers should be encouraged to establish their own in-house testing facilities which should conform
to the 1SO 17025:2005 standard to ensure their capability. CPSC should consider recognizing these testing
facilities as a way to have less dependence on third parly testing. With such, there would be better
monitoring of the product safety and provide beftter assurance of compliance of the law requirements.

§ 1107.20(b) if the manufacturing process for a children's product results in variability in the
compaosition or quality of children’s praducts, a manufacturer may need to submit more sample to
provide a high degree of assurance that"the finished product complles with the applicable
children’s product safety rules.

“Sufficient number of samples” and “variability in composition or quality” can be confusing and should need
to be addressed with much greater details. These quantitative amounts would vary with product types, age
limits, and sizes of the products. This requirement can victimize the manufacturers or factories when such
is set by testing bodies. However, manufacturers can easily perform by internal testing facilities with the
greatest assurance of safety requirements as this shquld be considered as a regular process control.

§ 1107.20(d) if a product sample fails certification testing, even if other samples have passed the
same certification test, .......... A manufacturer would not bhe allowed to certify the children's
product until the manufacturer establish, with a high degree of assurance, ........

This is definitely unrealistic and impractical. If one particular product fails, this does not imply other
products would have the same problem. Products vary in designs, engineering, functions, and/or with
target users. Failure of such product does not necessarily have any relationship with the other products.
We disagree with this assumption of relationship.

§ 1107.21 — Periodic Testing

Periodic testing or auditing should be considered as a regular internal function. Any manufacturers with
gualified internal testing facilities should perform such duty easily and regularly ensuring the product quality.
Having a third party doing such function would imply big cost impact and would create production delay and
difficulties. Government should not involve with and specify the frequencies of testing under different
manufacturing conditions at this stage. Product Safety rules should emphasis on final finish products.
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$§ 1107.22 - Random Samples

A manufacturer may use a procedure that randomly selects items from a list to determine which
samples are the random samples used for periodic testing before production begins............ , the
manufacturer may always test the last unit produced.

Most if not all manufacturers are having periodic testing to monitor quality of product Most of the toy
production items do not enjoy high production volume and lengthy production periods. Almost all
production orders are placed within a relative short period of time. At the same time, many production
orders are pulled at a very short period of time. Setting a random selection plan is aimost impossible with
toy production. Pulling random samples regularly for third parly testing present extreme high risk and
impose high cost exposure. Testing the last unit produced can be the worst representative sample. Regular
production does run into quality problems which would lead to Incidental or occasional failures which
should draw immediate remedy action. However, using random samples especially being tested by third
party could lead to wrong and misleading reading on the product.

We would not support such random sample testing. But, we wbuld strongly recommend periodic and
shipment testing by accredited internal testfng'facilities would provide greater assurance to the process
controf which would lead to safer toy products.

§ 1107.23 ~ Material Change

§ 1107.23(a) If a children's product undergoes a material change in product design or
manufacturing process, including the sourcing of component parts,........ the manufacturer must
submit a sufficient number of samples of the matep’a!!y changed product for testing by a third party
conformity assessment body. Such testing would be required before a manufacturer could certify
the children’s product. )
Manufacturers or factories do perform continuous product improvement to enhance belter product
functions, cost improvement and/or product safety. At the same time, due to accasional material shortages
from component suppliers material changss are unavoidable. All existing manufacturers do recognize the
importance of absolute need to qualify any new substitute or replacement component to assure
functionalities and safety. Most if not all would have thorough testing of the new material before such
application would be made. Having a third party to qualify such change could be time cansuming and costly.
Thus, this requirement would discourage manufacturers to propose or to make any changes due to cost
and time consideration. One possible consideration would fimit the requirement of testing by third parties on
critical component changes. Therefore, we strongly recommend that allowing recognizing accredited
internal testing facilities to make such certification would promote continuous improvement of the product
which would provide higher product safety.
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§ 1107.26 — Recordkeeping
Alf records would be required to be available in the English language.

In china, most of the testing reports by any third party testing companies are in English language. However,
other related testing records which are performed internally ar by other component suppliers may not
always be in English. Thus, such requirement could have limitation.

Conciusion

At present, toys industries are facing big vanation of standards and requirements from different countries,
States, brands, importers and retailers. Although most of these requirements are similar with slight variation,
yet the difficulties in managing all these difference would be complicated. The industries desperately need
harmonization of standards so as to enhance better safety in the products, effectiveness of costing and to
provide a happy world for the parents and the children at the same time.

Yours sincerely,
Daisy Li

Vice President — Product Integrity & Compliance
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Office of the Secretary

U.S. Consumer Product Safety Commission
Room 502

4330 East West Highway

Bethesda, MD 20814

July 30, 2010
Re: Docket No, CPSC-2010-0038

LEGO System Inc.’s Comments on Proposed Final Rule regarding Testing and Labeling Pertaining to
Product Certification.

LEGO Systems, Inc. is the United States affiliate of The LEGO Group (“LEGQ”), which is the Danish toy
manufacturer and the largest distributor of interlocking plastic construction toys in the world.
‘Annually, we produce over 35 billion LEGO® elements, which are then used in a wide variety of
finished goods. We now have almost two years of experience in certifying and testing children’s
products to the requirements of the CPSIA and related CPSC guidelines, so we use that experience as
the basis for our comments on this Proposed Rule.

Introduction

LEGO supports the overall direction established in the rule, which allows companies who have
implemented a reasonable testing program to retain more flexibility in how they operate their test
program as long as they meet specific criteria. We do, however, find many of the documentation
requirements in the Proposed Final Rule to be excessively burdensome while providing no practical
benefit. The estimates for recordkeeping time and expense are severely underestimated, based on
our experience in executing to the current demands. Additionally, we feel that the random sampling
requirement as defined in the Proposed Rule does not recognize variations in production and
scheduling processes, and therefore, establishes requirements that cannot practicably be met.

LEGO offers more substantial comments in these areas:

A. General Recordkeeping Requirements
B. Random Sampling

A. General Recordkeeping Requirements:

CPSC has specifically asked for input on this rule regarding the burden of recordkeeping and whether
or not it adds ‘practical utility’. In the preamble (pg 28361) CPSC states that it will “/ikely request
access to these records only (emphasis added} when it is investigating potentially defective or
noncomplying products.” That would indicate that the collection of this information on every item is
not necessary for the proper performance of CPSC’s functions. Having to integrate multiple systems
to compile data that no one will look at unless there is a problem, across hundreds of thousands of
products, should not be needed, as long as companies can provide the data ‘'upon request’.



As we expressed in our comments on the Component Rule, we believe that the estimated resource
requirements to manage the general recordkeeping requirements for testing and certification are
grossly understated. CPSC essentially estimates that 200 people across all industries impacted by
CPSIA will be needed to manage the recordkeeping requirements (based on the estimated 300,000
hours and a conservative 1500 annual hours per resource). LEGO alone has added 6 full time
resources across our global supply chain to manage the data and recordkeeping associated with
CPSIA's existing testing and certification requirements. Given that, we would expect the resource
needs to be significantly higher.

As one example, in Sec 1107.10 (b}{5)(i){C), the proposed rule requires not only records of each
certification test, but “a description of how the product was certified as meeting the requirements,
including how each applicable rule was evaluated, the test results and the actual values of the tests”.
We receive more than a thousand finished good test reports annually from CPSC accredited 3™ party
labs. These reports often run 50-125 pages in length and contain hundreds of data points and
assessments. Having to add additional descriptive text to explain ‘how’ the product was certified,
simply adds no value. If the test report references an ASTM standard, and the results are acceptable,
that should be sufficient without additional explanations.

CPSC references a calculation of 100,000 to 150,000 products to which the recordkeeping
requirements would apply. Companies typically certify each SKU/per factory and there is
recordkeeping for every version even if it is ‘identical in all material respects’. There may be no need
to re-test, but requirements still exist for all of the documentation. LEGO has about 1700 individual
products annually requiring testing, certification and recordkeeping, or >1% of the CPSC’s total
estimated number of products, across all affected industries. {This percentage doesn’t even take into
account any items produced at multiple factories that would each require their own records.} Since
we are only one company from one affected industry, we would expect total products covered by
this rule to be much higher.

Random Sampling:

CPSC has specifically requested comments on the burdens or costs that this proposed provision
would impose. In general, the random sampling rationale and process defined in the Proposed Rule
does not recognize variations in production and scheduling processes, and proposes requirements
that are not achievable without a major restructuring of supply chain processes. Specifically:

® |t assumes that all production is either non-stop serialized product, permitting continuous
sampling or is non existent between re-test dates.

» |t defines ‘population’ as the number of products manufactured or imported after initial
certification of a product. in doing so, it assumes that manufacturers would know in advance
exactly how many items they would produce over muitiple production runs so that they
could randomly assign numbers for items to be randomly selected for testing. Some of these
production runs could be canceled, increased, or decreased over time depending on the
market success of the product. These changes would continuously throw into disarray a
“random” sampling plan as described in the Proposed Rule.

* |t does not recognize that testing methods at the labs require more than 1 sample, so that
you cannot simply “test the samples as they become available instead of waiting until all
random sampiles have been selected.” Sometimes you need to send 2 or 12 or 500 samples,
depending on the test requirements.



Sample Scenario:

Construction set with 502 pieces
First production run is Jan 5, 2010 for 25,000 pieces

Samples are randomly selected from first production run and sent to the lab for third party testing.
The Children’s Safety Certificate is issued and will be effective for 6 months when the next samples
will be sent to the 3" party lab based on our reasonable test program criteria. Additional production
for this item is scheduled based on a ‘pull’ system driven by consumer demand. A sample production
schedule that could develop is shown below:

Production Production | 3™ party test Comment

Week (1-52} | Quantity** | samples *

1 25,000 10-50 Children’s Product Certificate issued based on
‘ results of 3 party test report

4 12500 Reasonable Testing Program processes in place

7 7500 Reasonable Testing Program processes in place

12 9200 Reasonable Testing Program processes in place

15 12,000 Reasonable Testing Program processes in place

18 14000 Reasonable Testing Program processes in place

24 10250 10-50 Samples pulled randomly from production run for

3™ party test and new certificate

*quantity based on product type and input from lab as to #s of samples needed to complete tests
** Production quantities as planned in W1, subject to change over time pending retail performance.

In this scenario, we have no way to precisely know in Week 1 what the ‘population’ over the
upcoming 6 months will be, so we're not able to randomly assign which samples are to be picked.
Even if we knew the exact production numbers for those 6 months, it would be a logistical nightmare
to try to sample uniquely identified products for hundreds of SKUs, on multiple production lines, and
then store those samples until the total number needed for testing 6 months later were available.

Throughout the Proposed Rule, and in most previous guidance documents or interpretations, CPSC
has clearly stated that manufacturers “may develop the scope and details of their reasonable testing
program based on knowledge and expertise regarding their product and its manufacturing
processes“(pg. 28345 in preamble). We would simply ask that this logic be carried through to the
sampling aspects of our test programs. Just as there is no ‘one size fits all’ test program, there is no
single sampling plan that will work for everyone. Manufacturers, as part of their reasonable testing
programs, should be allowed to define their sampling plans as long as they will provide that ‘high
degree of assurance” that our products are compliant. These sampling plans, shaped by our
knowledge of our products, processes, materials and consumer history, will be far more effective
than a blanket plan that is assumed to be effective for all manufacturing scenarios.



Summary:

1. Reduce the reporting burden by allowing manufacturers or importers to maintain their own
recordkeeping systems if they meet the traceability requirements and ensure that products
are properly certified before they enter into commerce.

2. Allow flexibility in the definition of appropriate sampling plans, as long as they result in a high
degree of assurance that products are compliant. Products and processes covered in the
scope of this regulation are too diverse to be constrained by a single mandated sampling
method.

Due to the effectivity dates of the various requirements of the CPSIA, we are able to rely on actual
experience in formulating our comments, rather than simply estimating how these demands might
impact us. The testing and certification requirements are already part of our global business
processes. The realities of resources, reporting, recordkeeping and complexity are well known and
the prospect of seeing even greater demands added, with limited practical value, is troubling.

! would be happy to discuss any of these points with you or provide more details regarding our
experiences. Thank you for the opportunity to comment.

Kind Regards,

Nancy MacPherson

Director of Governmental Affairs
LEGO Systems, Inc.

Enfield, CT 06082
1-860-763-6886
nancy.macpherson@lego.com
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Galaxy Fireworks, Inc.
204 E. Martin L. King Jr. Blvd.

Tampa, F1. 33603
813-234-2264

July 9, 2010

Office of the Secretary

U.S. Consumer Product Safety Commission,
4330 East West Highway, Room 502
Bethesda, MD 20814

Re: Testing and Labeling Pertaining to Product Certification, 16 CFR Part 1107, Notice
of Proposed Rulemaking, CPSC Docket No. CPSC-2010-0038

Dear Mr. Secretary,

Our company, Galaxy Fireworks, Inc., is a direct importer, retailer, and wholesaler of
consumer fireworks products, We have been in the consumer fireworks industry for over
25 years, and are members of the American Pyrotechnics Association (APA). We are
members of the American Fireworks Standards Laboratory (AFSL) as well as members
of the National Fire Protection Association (NFPA).

On May 7, 2010 the Consumer Product Safety Commission (CPSC) published a Notice
of Proposed Rule Making for product certification procedures on the agency website.
See: http.//www.cpsc.gov/about/cpsia/testlabelNPRdr aft. pdf. This proposed rule contains
the procedures and documentation requirements for certification of both Children’s and
Non-Children’s Products. A review of the requirements noted in Subpart B (Reasonable
Testing Program For Non-Children’s Products) has brought forth issues that could affect
all importers of non-children’s items.

This rule is addressed to “manufacturers” so it is important to know that a
“manufacturer” means any person who manufactures or imports a consumer product.
See Title 15 USC Chapter 47, §2052(a)(11). Therefore this rule would be applicable to all
consumer fireworks industry members that import and/or manufacture their products, and
not just the factories in China that actually have the hands on task of making the
fireworks devices. But when does the importer/private labeler that is not an actual
manufacturer (or in control of the factory that does the manufacturing) actually become
responsible for ensuring that these requirements are fulfilled?

Does the CPSC consider the products to be the importers responsibility when an order is
confirmed with a factory or broker? Or does title to the goods pass on in the manner
prescribed in the Uniform Commercial Code as adopted by the buyer’s address of record?
The question then becomes how can a federal agency mandate procedures that the buyer
needs to perform on products that legally may not belong to the buyer until after they are
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~delivered? How can the buyer be responsible for keeping records for actions that occur in
locations (and under circumstances) in which they have limited or no control over?

Moving on, this proposed rule calls for certification testing to be performed on a
consumer product, and lays out all of the steps and requirements that are needed to fulfill
this task. It also sets forth the requirements for a mandatory production testing plan as
well as the criterion that must be followed for remedial actions on items that fail this

certification testing.

Subpait B §1107 10(b) of the proposed rule specifies the four major items that each
testing program must contain. These are Product Specification, Certification Tests,
Production Testing Plans, and Remedial Action Plans. This Subpart also includes the
specific recordkeeping procedures that are to be followed for non-children’s products.
Many of these requitements, while necessary, are simply beyond the control of the
average importer. In the consumer fireworks industry the requirements for the
certification testing itself are generally met prior to the products being containerized for
shipment to the United States by a third party testing agency familiar with the CPSC’s
mandatory requirements.

There is one area in the Product Specification section that needs clarification. This is
found at §1107.10(b)(1)(iii), and states that “each manufacturing site must have a
separate product specification”. Does this mean an alpha-numeric signifier for each
individual factory, or are they looking for a copy of the buyer’s specifications at each
individual location where the item is made. Does the manufacturing site mean the actual
location where the individual items are made, or the corporate offices of the company
contracted to have an item made (i.e.: private label items)? These are issues that are
unclear to the average importer or small business owner.

The Production Testing Plan is a plan that desctibes the frequency of the testing, what
tests must be performed to meet all applicable standards, and includes the requirement
that this plan must be in place at each manufacturing site (wherever that may be). This is
followed by the Remedial Action Plan. This Plan “describes the steps to be taken
whenever samples of a product or a component part of a product fails a test or fails to
comply with an applicable rule, ban, standard, or regulation”

The Production Testing Plan and the Remedial Action Plan that are called for may or
may not pose a problem to the larger companies in an industry that maintains a constant
local presence in China and has some sort of control over the factories as well as the
processes and procedures that are used. It is the smaller businesses that will definitely
have compliance issues in these two areas. One area in particular that may be a cause for
concern is in regards to remedial actions actually taken by the individual factory or place
of manufacture versus what the required action may be on the individual Remedial Action
Plan. '

Further issues are expected to be seen in complying with the Recordkeeping
requirements. The requirements noted in this section of the proposed 1ule are extensive,
onerous and have the potential to constitute the biggest hurdle that an importe1, small or
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large, will face. The requirements noted at §1107.10(b)(5)(i)(A) through (C) (dealing
with the general conformity certificate, the product specifications as well as the test
procedures and results themselves) are the ones that we as an industry are currently
familiar with. Meeting the recordkeeping requirements for this section should not pose
too many challenges for any importer or manufacturer,

However, it is the requirements for the Remedial Action Plans records that have the
potential to present the largest problem area in this rule. The Remedial Action Plans
records requirements set an unattainable standard for the small business owner. Here one
must record “the specific action taken, the date the action was taken, the person who
authorized the actions, and any test failure which necessitated the action” for products or
items that have failed the certification testing procedures.

The generally accepted business model for the consumer fireworks industry is for the
testing company to visit a warehouse or production storage area, test a lot or designated
amount of product for a factory (or broker), and that tested product is then is stored until
the entire customer order is filled and ready to be containerized. If an item fails testing at
this point it is rejected and is not shipped to the customer in the U.S. What happens to the
failed items at that point is not the concern of the importer, as long as they do not end up
back in the stream of commeice to the United States.

Under the proposed rule, the average importer would have provided a plan of what they
would like to see done with this rejected product, at best this plan would be only a
recommendation. This rejected product still belongs to the factory at that point so the
average customer (impozter) has little or no say over the disposition of the products that
are rejected. Taking this into account, how can the customer (importer) meet the
proposed requirements to have records indicating the specific remedial action performed
as a result of a failed certification, the date this was accomplished and who authorized the
action taken?

While there is a need for specific guidelines and procedures for the certification program,
these guidelines must be clear-cut and attainable across the board for all importers and
manufacturers. This proposed rule, as drafted, does not meet that standard. There should
be no rush to meet a calendar deadline to push this rule through; rather this rule should be
put on hold until all aspects of it are reviewed and any legal issues noted in this or any
other comment are addressed properly.

Thank you for providing us with the opportunity to comment on this important
rulemaking. Should you have any questions or require clarification of any comments
presented herein, please feel free to contact me at (813) 234-2264 or via email at

alaxvfire(@aol.com

Res;?\lly submitted,

Patrick Cook
General Manager
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Aug 2™, 2010

QOffice of the Secretary

U.S. Consumer Product Safety Commission
4330 East West Highway

Bethesda, MD 20814

Docket ID : CPSC-2010-0038
Re: Hong Kong Toys Council Comments on 16 CFR 1107 Testing and Labeling
Pertaining to Product Certification

Dear Mr. Stevenson,

Hong Kong Toys Council (HKTC) appreciates the opportunity to comment on the proposed
ruling 16 CFR 1107. In the past several decades, toy industries globally have been providing joy,
happiness, educational value, and laughter to children around the world. Since the major toy recall
in late 2007, toy industries had worked diligently to implement major impraovement in the toy design,
the manufacturing process, as well as the quality control. Despite all the hard work by those
experienced and creditable toy professionals it is unfortunate that little had been recognized by
media as well as many governmental bodies.

The proposed 16 CFR 1107 ruling put a heavy dependence on costly 3 party multiple
testing during the course of the toy production at varicus stages. This would seriously interrupt any
production flow per the existing system. In order to comply with the ruling, the whole toy industry
will have to make major changes or adjustments to production planning while adding tremendous
costs’ time, and unjustified record keeping procedures.

In the current production system, all incoming materials are tested by manufacturers or the
test results would be provided by the suppliers of such. Many establishments would even double
check such even though same had been assured of the quality by the suppliers. Production quality
would usually consistently be monitored from time to time by the quality control staff internally.
Completed shipments are usually tested basing on AQL standard by the factory before the
customers would sample testing the same lot before releasing for shipment. in many cases, a third
round of testing would be performed by the ultimate buyers such as the retailers or the distributors.
Thus, if there were any problems with any one shipment lot, the risk would be limited to such lot
only without extending to a much larger lot amount.

The Hong Kong toy industry would support the proposal to have third party testing for the
initial certification for any new products. Any major changes in design; critical component changes;
or meeting changing regulations should require re-certification by third party testing bodies. At the
same time, we support the idea of periodic testing by third party of any products providing that a
much more refined and more specific requirement can be presented and confirmed by a proper
authority. It would be difficult and extremely risky to leave such decision and ruling to the related
parties. At the same time, Hong Kong Toys Council supports the earlier proposal of component
testing which certifies recognized components for toy production. This would enhance the
elimination of certain repetitive and redundant testing on the finish product.

% Hong Kong Toys Councif % 31/F, Billion Plaza, 8 Cheung Yue Street, Cheung Sha Wan, Kowloon
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At the same time, Hong Kong Toys Council strongly recommends that CPSC would
recognize or endorse certain internal in-house testing facilities which conform to 1SO 17025:2000
standard. This would greatly expedite testing procedures and time for certain required testing while
reducing costs and putting less dependence on the third party testing bodies.

Below are our concerns for some parts of the proposed sections:
1107.2 Definitions

We would like to see that the ruling to define the term “High Degree of Assurance” in a
more understandable or quantitative way. This term can be very confusing and misieading which
could lead to unnecessary conflicts between manufacturers and testing bodies when a judgment
has to be made in certain cases. We wonder if this requirement are targeting the toy design area,
the manufacturing process control, quality control or testing procedures,

1107.20(a) Manufacturers to submit a sufficient number of samples of a children’s product,
or samples that are identical in all material respects to the children’s product, to a third
party conformity assessment body for testing to support certification.

The ultimate product safety responsibility lies with the importers, manufacturers, and
factories. These concerned parties should have the ability and capability to assure the design and
manufacturing of the products according to the required standard of refated countries. As we stated
earlier, we fully agree to third party testing and certification of any new products. This would
provide a good and balanced view in confirming the safety of the toy product. However, we would
request CPSC to define quantitatively what “a sufficient number of samples”. Qtherwise, each third
party testing body may end up with variation of requirements.

Subsequent testing of the same product differs by a few minor components with proper
proof of equivalent specifications should be allowed with reduced testing frequency and reduced
sample size. Furthermore, CPSC may consider to accept testing reports prepared by qualified in-
house testing facilities under these circumstances.

1107.20(b) If the manufacturing process for a children's product results in variability in
the composition or quality of children's products, a manufacturer may need to submit more
samples to provide a high degree of assurance that the finished product complies with the
applicable children’s product safety rules.

CPSIA already mandates risk assessment which in turn shall limit “variability”. “Sufficient
number of samples” and “variability in composition or quality” can be confusing. Regular internal
monitoring and periodic testing should be able to provide sufficient data and information to support
any assessment of product quality. This procedure is commonly practiced by many manufacturers
at present.

1107.20{d} If a product sample fails certification testing, even if other samples have passed the
same certification test. ... A manufacturer would not be allowed to certify the children's product
until the manufacturer establish, with a high degree of assurance,

We would not consider such practice be logical. Any failure of one product does not always
bear the same result with another toy. Failure of a part or product does not necessarily have any
other relationship with other parts or products. Using "a high degree of assurance” wording would
limit a simple and effective solution. Many toys are designed differently with variation in functions,
engineering features and choice of components and parts. The failures of one simple part in a toy
can paralysis or even shut down the production of one whole factory. This can kill a factory
unnecessarily.



1107.21 - Periodic Testing. All periodic testing must be conducted by a third party conformity
assessment body.

Periodic testing or auditing should be considered as a regufar internal function. Consistent good
product testing record should reflect the competency of qualified internal testing facilities and expertise.
Accredited and qualified in-house testing facilites should be able to handle this effectively and
economically. However, smaller manufacturers may have to utilize such service by third party per the
agreed schedule which needed to be defined and specified.

1107.22 -~ Random Samples

A manufacturer may use a procedure that randomly selects items from a list to determine which
samples are the random samples used for periodic testing before production begins............ , the
manufacturer may always test the last unit produced.

Defining random sampling plan is not the easiest thing to do. Toy productions do not always have
long and steady production run. Most of the orders are always place late and it has been frequent enough
that orders are cancelled at the last minute. Pulling random samples from defined quantities and/or lot is
difficult to handle with the manufacturers, Order quantities or lot sizes changes frequently. Factories do
not always have available storages to keep any sizable stock for such purpose while customs would not
allow enough time period to wait for sampie pulling. Most, if not all of the factories in China would not be
able to handle such.

At the same time customers do inspect production samples by shipment lots. This has been most
effective and efficient practices these days while keeping the risk of big size lot failure to the minimum.
Thus, the Hong Kong Toys Council would recommend the deletion of this proposed random samples rule.

1107.23 (a) — Material Change

if a children’s product undergoes a material change in product design or manufacturing process,
including the sourcing of component parts,........ the manufacturer must submit a sufficient
number of samples of the materially changed product for testing by a third party conformity
assessment body. Such testing would be required before a manufacturer could certify the
children’s product.

Manufacturers or factories do perform continuous product improvement to enhance better product
functions, cost improvement and product safety. At the same time, due to occasional material shortages
from components, material changes are unavoidable. All existing manufacturers do recognize the
importance of absolute need to qualify any new substitute or replacement component to assure
functionalities and safety. Most would have thorough testing of the new material before such application
would be made. Having a third party to qualify such change could be time consuming and costly. Thus,
this requirement would discourage manufacturers to propose or {0 make any improvement due to the
extra testing required. Therefore, we strongly recommend that allowing recognizing accredited internal
testing facilities to perform such certification would promote continual improvement of the product.

Also we do support CPSC’s early proposal of using component testing scheme. If there is a
common data base that manufacturers or factories can use 1o attain testing reports of any qualified and
approved components, this would be the most effective, efficient and economic approach to this
requirement.

Hong Kong Toys Council is working at the initial stage of organizing a master material and
component and supplier database in hope of assisting the industry to manage their component supplier
base. We do expect this may realize by early 2011 if sufficient support can be acquired from related
parties.



§ 1107.26 — Recordkeeping :
Al records would be required to be available in the English fanguage.

In China, most of the testing reports by any third party testing companies are in English language. .
However, other related testing records which are performed internally or by other component suppliers
may not always be in English, However, franslation can be done on as need basis. Thus, such
requirement may be secondary.

We also like to suggest that all record keeping should be continued as what we are doing at this
time. At the same time, due to the tremendous amount of records and reports needed to be kept for the
time that the ruling is calling for, manufacturers will definitely have problems complying with such
requirement. An electronic version of record and report keeping should be considered with the
manufacturers and at the same time, resolve the problem of keeping the same in United States as
electronic transmission can be handled easily no matter where the records are being kept.

At the existing time, all manufacturers have to utilize a great deal of clerical staff to handie just
record keeping. A tiny operation can easily need two persons while large factories may need up to a group
of twenty to do such job. We sincerely hope that CPSC does not under-estimate the loading of such
requirement.

We would like to indicate that heavy element and phthalates testing equipments consumes some

form of chemicals during testing. With increased testing, there will be more chemical consumed which
may not be desirable.

Yours sincerely,

L

Bernie Ting
Chairman
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General Comment

§ 1107.20 General requirements.(a) Manufacturers must submit a sufficient number of samples of a children’s
product, or samples that are identical in all material respects to the children’s product, to a third party
conformity assessment body for testing to support certification.

For those manufacturers and overseas factory that already had their testing facilities conformance to
1S017025:2005 - General Requirements for the Competence of Testing and Calibration Laboratories could
share the workload with the 3rd party conformity assessment body to strike a balance between the security of
the safety standard reguirements and the cost burden to those factories. We would like to recommend the
number of samples that required submitting to 3rd party conformity assessment body for testing to support
certification could be reduced to haif of the proposed requirements, Furthermore, the changes will encourage
others manufacturers and overseas factories to invest on the human capital, qualified testing facilities and set
up systems and processes to conform to IS017025:2005. The whole children’s product industry will move
towards from the awareness to execution of the safety assurance program.

https://fdms.erulemaking.net/fdms-web-agency/component/submitterInfoCoverPage?Call=Print&Printld=0... 8/4/2010


https:llfdms.erulemaking.net/fdms-wep-agency

Page 1 of 1

As of: August 04, 2010
Received: August 02, 2010
Status: Posted
PUBLIC SUBMISSION  [uiiione
Category: Manufacturer -
Tracking No. 80b25b0d

Comments Due: August 03, 2010
Submission Type: Web

Docket: CPSC-2010-0038
Testing and Labeling Pertaining to Product Certification

Comment On: CPSC-2010-0038-0001
Testing and Labeling Pertaining to Product Certification

Document: CPSC-2010-0038-0015
Comment from CM Chan

Submitter Information

Name: CM Chan
Address:
Hong Kong SAR, China,
Email: chancm@gqualidux.com.hk
Organization: Qualidux Industrial Co., Ltd.

General Comment

§ 1107.21 Periodic testing.
All periodic testing must be conducted by a third party conformity assessment body.

We have the same views as the § 1107.20 General requirements. Apart from reducing half of the samples
required to submit to 3rd party conformity assessment body, we would like to have those products that
unstable order intervals over the year or even no order in one year, it will be better to allow manufactures to
declare "Inactive” status for the products and have period testing pending until next order.
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General Comment

§ 1107.22 Random samples. Each manufacturer must select samples for periodic testing by using a process
that assigns each sample in the production population an equal probability of being selected. For purposes of

this section, the production population is the number of products manufactured or imported after the initial
certification or last periodic testing of a children's product.

The current business model for most of children's product manufacturers is to draw samples based on ISO

defined sampling plans from the production lot for checking, inspecting and testing for compliance either by

their own quality teams or sending out to 3rd party testing laboratories before the shipment. The proposed

Random Samples rule will be another system/ process that only incur additional workload and cost burden while

the results may not be as expected to strength the safety standards requirements.

Indeed, the “population” in the current proposed Random Samples rule is not easy to executively define due to
the changes of order forecast and the actual order status. The up and down of the ordering, in particular, the

current economic hectic situation, will result in the poor data integrity and interruptions of the results from

the

Random Samples system. Furthermore, the Random Samples rule does not have the methodology to take care

those product already shipped out in the market when the WHAT IF the samples inspection resulits that
“marginally passed” or "marginally failed” during the periodic testing...

If two systems are required to keep, it’s too costly and not having the expected results. Hence, we would
recommend keeping the current status quote system for the industry and let the ultimate safety assurance
responsibility of the children’s product lies within the manufacturer and the overseas factory.
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General Comment

§ 1107.23 Material change. (a) General Requirements. If a children’s product undergoes a material change in
product design or manufacturing process, inciuding the sourcing of component parts, that a manufacturer
exercising due care knows, or should know, could affect the product’s ability to comply with the applicable
children’s product safety rules, the manufacturer must submit a sufficient number of samples of the materially
changed product for testing by a third party conformity assessment body.

Continuous improvement on the product quality, liability and safety are not only the corporate citizen roles and
responsibilities but also the sustainable survival methodology for the manufacturers and overseas factory. The
requirements to submit a sufficient number of samples of the materially changes product for testing by a 3rd
party conformity assessment body is not only costly and time consuming but also will definitely de-motivate the
continuous improvement effort.

Hence, we would like to recommend for those manufacturers and overseas factories that having the
1S017025:2005 could conduct the certification of the materials changes themselves. Furthermore,
manufacturers and overseas factory should have the obligation to report changes during submission of product
for regular testing’s such as initial testing and periodic testing and the 3rd parting testing reports should then
reflect that the changes of material are documented and verified.
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General Comment

Hello CPSC,

The submitted comments were received today in the USA Inquiry Point for the World Trade Organization
Agreement on Technical Barriers to Trade (WTO TBT).

Comments are from the Government of China and are referred to by the WTO TBT reference number for this issue,
USA/549,

Please let me know if you have any questions.
Thank you -~

Anne Meininger
301-975-2921

Attachments

CPSC-2010-0038-0018.1: Comment from Anne Meininger
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Comments from P. R. China on USA Notification

G/TBT/N/USA/549
Testing and Labeling Pertaining to Product Certification (31 pages, English)

Dear Sir or Madam,

We appreciate the opportunity to submit comments on the notified regulation
proposed by Consumer Product Safety Commission (CPSC).

Enclosed please find comments in English and Chinese.

Please acknowledge receipt of the comments by e-mail to tbt@agsiq.gov.cn.

Thank you very much in advance for Consumer Product Safety Commission (CPSC)
of USA taking into account comments from P. R. China. Your formal reply will be
appreciated.

Best regards,

SU Zhongmin

Deputy Director General

China WTO/TBT National Notification & Enquiry Center
No. 18 Xi Ba He DonglLi, ChaoYang District, Beijing
Post Code: 100028

Tel: 86-10-84603890

Fax:86-10-84603813

E-mail: tbt@@agsiq.gov.cn




Comments from P. R. China on USA Notification
G/TBT/N/USA/549

Testing and Labeling Pertaining to Product Certification (31 pages, English)

The government of the People’s Republic of China appreciates the opportunity given
by America to other WTO members to comment on G/TBT/N/USA/549, as well as
the efforts it makes in the protection of human health and safety. According to Article
2.9.4 of WTO/TBT Agreements, “without discrimination, allow reasonable time for
other Members to make comments in writing, discuss these comments upon request,
and take these written comments and the results of these discussions into account”,
China would like to suggest America to consider the comments submitted as follows:

1, Section 1107.21 (d) specifies that periodic testing shall be conducted for a product

produced or imported more than 10,000 units. Since the production or importation
volumes for different children’s products may vary substantially, such as large
electrical motorcycles and small stuffed toys, it's not reasonable to apply the same
number of 10,000 to all children's products. We suggest a greater number for small
toys. In addition, is periodic testing necessary when a large number of products are
produced in a short time? For example, 100,000 toys produced in three months.

2, Section 1107.10 (b) (2) (ii) specifies that for a material changes, if only affects the

product’s compliance with certain rules, the certification may be based on the
materially changed components and if it affects the finished product’s, the
certification must be based on the finished product. Considering the enforceability of
the regulations, when arguments arise about the judgments of whether the material
change affects the finished product’s compliance, who should make a final judgment?

3. section 1107.21 (b) specifies that if a manufacturer’s reasonable testing program

fails to provide a high degree of assurance of compliance with all applicable
children’s product safety rules, the Commission may require the manufacturer to meet
the requirements of paragraph(c) of this section or modify its reasonable testing
program to ensure a high degree of assurance. Considering the enforceability of the
regulations, who should make the final judgment of whether a reasonable testing
program provides a high degree of assurance of compliance, and how?

Comments in Chinese is in below:



R ENEE G/TBT/N/USA/549 BRI ER

FEBRARGEELR THAE WTO £R AT G/TBT/N/USA/549 SEIREY
& ENBEXRSERPAXBRNZSHSEMBENSE D, B TBT HE
294 R THEABLTFHAERASENNALREPEAER , NERTRIXER
R AXNZERBEALNTCHERFUZRHOAE BRI PHWITUE
AFUER , FEEANESHNBNT :

1 58 10721(d)FTME : YFmr-BH O RED 10,000 N BERITE
M, BT FRIEFRHXRERBR  LLMAR) BEEBERENPNEE
HmA  HFEBHNBESSFER. AR—PEF 10,000 KEATAEX
BHNEFRFAEE BUXNTIURER-IHARRFEER, 54, WTF
BRREINEFARTGNER , 03 MREF 0 HRE  REREEH
it ?

2. % 11071000} FTAE : YREMBTEN , WRERRFMBINF L
ERNFEY  TURANKETENRARMRHTNR ; MRFEH R &
AN NAENARE TR KRN TRTE LR Y853TH
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R ERM ATHRITHE

3. EFE 107210 T PRE WRFEFHEBN AT RREXNILEFRAF
BHAEZRARHR-IENEEE  NERALERMITOBRNER, NEAKT
WITHERE  EREMENBEEEN ZOAMEHR, SR BERGHYIR ?
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General Comment

With respect to Docket No. 2010-0038, we believe that the Safety Glazing Certification Council (SGCC) has
valuable experience and information to convey to the Commission about the structuring and operations of a
reasonable testing program and intend to submit comments on the proposed rule. However, the Board of SGCC
will not be able to prepare, review and submit those comments to the Commission by the August 3rd date
specified in the Federal Register notice. We do expect to submit comments in approximately two weeks
thereafter and are hopeful that the Staff and Commission will consider them.
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July 30, 2010

BY ELECTRONIC SUBMISSION
http://www.regulations.gov

Office of the Secretary

Consumer Product Safety Commission
Room 502

4330 East West Highway

Bethesda M1 20814

Re: Notice of Intent to Comment on Proposed Rule on Testing and Labeling Pertaining to
Product Certification, Docket No. CPSC-2010-0038

Dear Sir or Madam:

I am counsel for the Safety Glazing Certification Council (SGCC) which is a non-profit
corporation that provides for certification of safety glazing materials to various safety standards.
Established in 1971, SGCC is managed by a board of directors comprised equally of representatives from
the public interest sector and the safety glazing industry. For more than a quarter of a century, SGCC has
maintained a certification program under which manufacturers of safety glazing products voluntarily
submit their products for testing to an SGCC-approved independent testing laboratory. The testing
procedures used in SGCC's program are consistent with those established in ANSI 297.1 and/or CPSC 16
CFR 1201.

With respect to Docket No. 2010-0038, we believe that SGCC has valuable experience and
information to convey to the Commission about the structuring and operations of a reasonable testing
program and intend to submit comments on the proposed rule. However, the Board of SGCC will not be
able to prepare, review and submit those comments to the Commission by the August 3™ date specified in
the Federal Register notice. We do expect to submit comments within two weeks thereafter and are
hopeful that the Staff and Commission will consider them.

Please let me know if you have any questions.

Sincerely,

(WL

William M. Hannay

CHICAGO | WASHINGTON | NEW YORK | LAKE FOREST | ATLANTA | SAN FrRanCisCo | BosTon
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Response of the American Council of Independent Laboratories (ACIL)
Consumer Product Safety Commission: CPSC Docket No. CPSC-2010-0038
Subject: Proposed Rule: Testing and Labeling Pertaining to Product Certification
August 3, 2010

ACIL is delighted to have the opportunity to comment on the subject proposed rule:
Testing and Labeling Pertaining to Product Certification.

ACIL was founded in 1937 as the national trade association representing independent
scientific laboratory testing. An independent laboratory is not affiliated with any
institution, company or trade group that might affect its ability to conduct investigations,
render reports, or give professional counsel objectively and without bias. ACIL's 200
member companies operate approximately 400 facilities across the U.S. and abroad.
They range from the one-person specialty laboratories to multi-disciplined, international
corporations employing thousands of analysts, risk management specialists,
consultants and support staff.

ACIL’s comments will be limited to three broad categories, and in addition, comment on
the particular provisions of the proposed rule where the Commission requests additional
comment.

1. The proposed rule fails to differentiate between “firewalled” manufacturer
laboratories and independent, third party laboratories.

2. The proposed rule fails to recognize the certification marks of third party
conformity assessment bodies.

3. The proposed rule fails to include reciprocity provisions for foreign markets that
are closed to US third party laboratories.

The Proposed Rule Fails to Differentiate Between “Firewalled” Manufacturer
Laboratories and Independent, Third Party Laboratories

This failure throughout the proposed rule to differentiate between a “firewalled”
manufacturer laboratory and that of an independent, third party laboratory is that it

~ allows a manufacturer to submit product to itself even if its reasonable testing program
fails to provide a high degree of assurance of compliance with all applicable children’s
product safety rules.



“Proposed Section 1107.21 (b) would state that, if a manufacturer has implemented a
reasonable testing program as described in subpart B of this part...it would be required
to submit samples of its product to a third party conformity assessment body for periodic
testing to all applicable children’s product safety rules at least once every two years.”
Because of the failure to differentiate between the “firewalled” lab and the “independent”
lab, the intent of this provision is unclear, or at the very least, construed to mean that
the manufacturer may submit its product to its “firewalled” lab and meet the
requirements of this provision. ACIL's opinion is that is not what the commission
intended and seeks clarification of this provision as well as to modify the entire rule to
differentiate between a “firewalled” manufacturer laboratory and that of an independent,
third party laboratory. '

Another option that the commission could consider to alleviate concern over this
provision as well as to protect against undue influence in general would be to require
additional accreditation criteria from “firewalled” manufacturer laboratories similar to that
required by OSHA’s Nationally Recognized Testing Laboratory (NRTL) program,
ISO/IEC Guide 65 provisions relating to impartiality and conflict of interest, as well as
ISO/IEC 17025 4.1.5 b regarding impartiality through ownership and legal structure.

The Proposed Rule Fails to Recognize the Certification Marks of Third Party
Conformity Assessment Bodies

ACIL continues to be stunned that the commission is consistently failing to recognize
the use of existing Federally-registered certification marks of third party conformity
assessment bodies, most of which operate globally.

These marks are relied upon by all stakeholders in the children’s products distribution
chain and other participants in the safety system. Introducing the new Certificate of
Conformity (CoC) immediately will cause confusion in the marketplace.

At a minimum, the commission should have to justify through a comprehensive and
independent study, why it is departing from the existing system and why its proposed
system would be better and more reliable.

The Proposed Rule Fails To Include Reciprocity Provisions For Foreign Markets
That Are Closed To US Third Party Laboratories

Reciprocity in the international trade context is the exchange of special privileges
between countries to the advantage of all.

The system of special privileges that the CPSC is preparing to put in place damages
U.S.-based laboratories because it is open to all countries while other countries’
conformity assessment systems are not open to U.S.-based laboratories.



Laboratory services are generally local in nature. Manufacturers prefer to deal with
laboratories locally but desire worldwide acceptance. The only way to ensure that trade
in services among laboratories is advantageous to all in the supply chain is if the
country offering special privileges requires reciprocal treatment from third countries for
U.S.-based laboratories; that is, requiring that third countries provide an open laboratory
accreditation infrastructure to U.S.-based laboratories under conditions no less
favorable to those afforded laboratories in their own country.

The system that the CPSC is preparing to put in place disadvantages U.S.-based
laboratories because many of the foreign-based laboratories seeking accreditation
operate in countries that deny U.S. laboratories open access to their accreditation
infrastructure. This creates a one-way trading relationship and does not advantage all
in the supply chain.

However there are more serious consequences to not including reciprocity provisions in
the proposed. The very system that the commission is attempting to protect is
undermined by government-owned and operated recognition, accreditation and
certification infrastructures that are nothing but the fox guarding the henhouse. Under
these schemes there is no independence and no impartiality. It is a system that will be
imposed on the US because the commission refuses to put in place a system of '
reciprocity.

Therefore, ACIL believes that the CPSC should amend their proposed requirements to
include reciprocity provisions identical to those utilized by the Occupational Safety and
Health Administration (OSHA) under its Nationally Recognized Testing Laboratory
(NRTL) program as well as those of the Federal Communications Commission (FCC).

Additional Areas Where the Commission Requests Comments

ACIL believes that it has satisfied the commission request for additional comments
supra, except in one area and that is the cost to obtain required third party testing
product under jurisdiction of the proposed rule.

Regardless of who conducts the testing to prove compliance (first party manufacturer,
second party retailer, or third party conformity assessment body), the same tests must
be conducted, to the same applicable standards, using the same equipment and test
methods by the same type of trained personnel. In fact, third party conformity
assessment bodies costs are usually less because they are in the business of
certification.



CPSC should look to ACIL and ACIL member laboratories should they wish to
investigate product compliance costs.

Conclusion

ACIL appreciates the opportunity to comment on the subject proposed rule and would
be delighted to meet and work with the commission in implementing any of ACIL's
suggestions.

Milton M. Bush, JD, CAE
Chief Executive Officer
ACIL

Phone: 202-887-5872
E-mail: mbush@acil.org
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Response of Underwriters Laboratories, Inc. (UL)
Consumer Product Safety Commission: CPSC Docket No. CPSC-2010-0038
Proposed Rule, Testing, Certification, and Labeling Requirements

August 3, 2010

Underwriters Laboratories is an independent, not-for-profit, product safety testing and certification
organization with locations around the world. Founded in 1894, UL has eamned a reputation as a global
leader in product safety standards development, testing and certification.

As the CPSC looks to establish processes around testing, certification and labeling, pursuant to
compliance with Section 14 of the Consumer Product Safety Act (CPSA), UL encourages the
Commission to consider how existing third party product safety certification programs can serve the
Commission’s needs and advance public safety interests. For products, like some children’s products,
subject to third party testing requirements, global consumer safety systems utilizing third party
certification and the U.S. workplace safety system currently administered by the Occupational Safety and
Health Administration (OSHA) perceive a need for a closed-loop process, including pre-market review
and ongoing compliance monitoring, to ensure the integrity of a product’s conformance. Effective closed-
loop processes address evaluation of designs and testing of samples, attestation/certification, ongoing
surveillance and applicable testing of production, and market surveillance and usage history to address
critical performance factors on an ongoing basis. Further, the rigor that goes into these certification
programs, managed by recognized impartial conformity assessment bodies, should be acknowledged and,
recognizing the thoroughness and resulting effectiveness, enable them to be used as a means to satisfy
CPSA requirements to execute a reasonable testing program.

The following recommendations are in response to the Commission’s request for comments in the May
20, 2010 proposed rule for testing, certification, and labeling requirements pursuant to Section 14 of the
Consumer Product Safety Act.

REASONABLE TEST PROGRAM

The published Proposed Rule requested,

Proposed § 1107.2 would define ‘“high degree of assurance’’ to mean an evidence-based
demonstration of consistent performance of a product regarding compliance based on knowledge of
a product and its manufacture. Comment on the possible amendments or revisions to the proposed
definition of ‘‘high degree of assurance.”

The five elements described in the Federal Register Notice (FRN) are generally reflective of the main
functions of conformity assessment, although recognized industry terminology is not consistently used
throughout the document. The FRN relies on the term “test” and “testing” as if all consumer product
safety requirements could be evaluated by performing a “test” to ensure ongoing compliance. While full
product testing is appropriate in some cases, current consumer product safety regulations imply or specify
that evaluation activities not considered to be actual testing (inspections, reviews, audits, etc) may be
appropriate. These include:

= ]6 CFR 1211.14— requirements for instruction manuals for garage door openers

» [6 CFR 1211.15— requirements for labels to be installed in the field for garage door openers

*» /6 CFR 1633.6(a) — requirements for quality assurance by manufacturers of mattresses and
mattress sets
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* 16 CFR 1750.6 - requirements for refrigerators; the first paragraph explicitly indicates evaluation
activities other than laboratory testing are expected to be employed for verifying certain aspects
of compliance with regulatory requirements in 16 CFR 1750

* 16 CFR 1505.5~ electrical design and construction requirements for electrical products intended
to be used by children

UL previously submitted a recommendation that the CPSC refer to Annex A to ISO/IEC 17000, which
provides a general description of the functional approach to activities constituting conformity assessment,
to address this question relative to the interpretation of the use of the phrases “test” or “testing.” The
CPSC did not believe that the recommendation would be equivalent to a reasonable testing program.

The CPSC did indicate in this most recent draft that certification testing and the product testing
plan in the reasonable testing program do allow for a wide latitude of actions in determining initial
and continuing compliance to the applicable rules for a product. UL interprets this to mean that
existing certification programs administered by independent third party certification programs like
that at UL, which include the use of inspections, reviews, audits, and other activities, to determine
ongoing conformity of a product, constitute compliance for purposes of the CPSC’s proposed
reasonable testing program by providing a “high degree of assurance,”

COMPONENT TESTING RECOGNITION

Evaluation at the component level supports end-product manufacturers in their supply chain integrity
oversight and can help streamline component sourcing. However, even when certified components are
used in end products, it is necessary that evaluation of the end product include a check that each
component is being used under conditions for which it was certified. This is because the safety
performance of an end- product may not be able to be solely based on the safety of each constituent part
of that product, but instead has to be based on how all of those parts perform once assembled.

While certain conformity assessment activities, like those verifying lead content, might allow for
component level results to be sufficient (e.g. coupon testing), other requirements, including safety design
requirements and other CPSA -required safety metrics, can only be determined at an end-product level.
For example, with electronic toys compliance with safety requirements associated with fire and electric
shock hazards can only be assessed once all of the electrical circuitry is assembled, insulated and oriented
to its final configuration. In this case, component testing would not constitute conformance with the
intended safety performance of the product.

The proposed rule would allow a manufacturer to substitute component part testing for finished product
testing pursuant to 16 CFR part 1109 unless the rule, ban, standard, or regulation applicable to the product
requires testing of the finished product. The language provided in the Proposed Rule is ambiguous and
unclear, as it infers component testing is allowed unless the statute already indicates a specific product
has to be tested in its final form, which is not spelled out explicitly for every product regulated under the
CPSA.

UL requests that the CPSC clarify (including examples) what products would be eligible for
component testing and, where applicable, which specific safety requirements are not considered to
be compromised by component level testing. This additional detail should include explicit rules
that no reasonable test program associated with electrical safety standards and regulations can rely
solely on component level testing activities.

EXISTING TESTING AND CERTIFICATION PROGRAMS
The published Proposed Rule requested,




Some industries have developed and implemented testing and certification programs that are
intended to determine compliance with specific standards. Comment about such programs.

Recognition of existing third party certification programs and their closed loop approach to safety
certification could help the CPSC provide assurances of product conformity with published CPSA
requirements. While references to the current requirements for children’s products under the CPSA
reference “third party certification,” UL believes that the focus on ISO 17025-compliant laboratories and
requirements associated with test regimens versus closed-loop certification programs indicate that the
current programs being developed by the CPSC are not authentic certification programs, but rather
mandatory third party laboratory testing — a very different compliance protocol.

The use and control of recognized third party certification marks are among the best practices of
certification programs that should be recognized as a compliance too! for purposes of CPSA
requirements. Such marks are extensively and effectively used throughout global safety systems,
including here in the US, and demonstrate independent assessment that a particular product complies with
the associated safety requirements for that product. These marks have come to be relied on by consumers,
retailers, manufacturers, customs inspectors, AHJs, and other critical participants in the safety system.
Introducing new certificates of conformity and other requirements without recognition of the current
system causes confusion amongst stakeholders in how to look for and assess a product’s compliance and
creates a need for duplicative conformity assessment activities.

As CPSC looks to define how a reasonable test program will apply to all products within its
Jurisdiction, in addition to considering the closed-loop processes in existing programs like those offered
by UL , UL encourages the CPSC to consider leveraging best practices of established third party
certification programs and build on those successes. Further, the CPSC should look at requirements
Jor certificates of conformity and take steps to recognize certification marks in lieu of such certificates
when the product has been certified as compliant with associated product standards through a program
that reflects CPSA requirements by an ISO/IEC Guide 63 accredited certification body.

UNDUE INFLUENCE AND “INDEPENDENT” LABORATORIES

The published Proposed Rule requested,

Regarding protection against undue influence. Comment on the cost and other impacts of the
provision.

UL believes that validation of a laboratory’s independence is critical to the success of all CPSC safety
initiatives, including program development for third party testing for children’s products. The
Occupational Safety and Health Administration’s (OSHA) National Recognized Testing Laboratory
(NRTL) program and ISO/IEC Guide 65 underscore the critical role of independence. OSHA’s NRTL
program requires extensive review of a laboratory’s independence. Additionally, ISO/IEC Guide 65
details the requirements of operating without a conflict of interest and includes several requirements
concerning organizational structure to protect impartiality and conflict of interest. While we recognize
the CPSC has not moved towards requiring ISO/IEC Guide 65 accreditation as part of its
children’s product certification program to date, we believe that the Commission should consider
the requirements of Clause 4.2 of ISO/IEC Guide 65 and look to OSHA’s NRTL program as an
example of the level of inquiry that should be required, the type of requirements that should be
implemented, and to ensure impartiality and prevent conflict of interest.

ISO/IEC 17025:2005

Under the CPSC’s published accreditation procedures, a firewalled laboratory must be accredited to
ISO/EC 17025:2005 (the baseline third party laboratory accreditation requirement). UL has observed that
the means by which an accredited laboratory fulfills the above ISO/IEC 17025:2005 requirement, and the
extent of an accreditation body’s assessment of this requirement, can vary significantly. Yet, this is the



key requirement of ISO/IEC 17025 on which CPSC relies to ensure that a firewalled or government
laboratory will operate impartially.

To achieve needed confidence regarding impartiality and to preserve the integrity of the product
testing, CPSC should require applicants, including the firewalled and government laboratories, to
submit the evidence used to validate the fulfillment of ISO/IEC 17025 4.1.5 b as part of their
application to the CPSC. Independent laboratories would meet this requirement by providing evidence
of their impartiality through their ownership or legal structure. To demonstrate a similar level of
neutrality, firewalled and government laboratories would need to submit the evidence utilized for the
fulfillment of ISO/IEC 17025 4.1.5 b.

By requiring this information, CPSC will drive accreditation bodies and laboratories to prioritize attention
to this requirement. It will also help to promote consistency in the accreditation process on a global level
by requiring similar documentation for all laboratories and reducing the likelihood that laboratories will
be held to differing and lesser standards that may be influenced by culture or geographical differences.
Additionally, it will provide the CPSC with a means for monitoring compliance with independence
requirements by accredited laboratories.

Frequency of Lab Evaluation

To protect the integrity of the testing process, it is important for the CPSC to require assessments of a
lab’s independence and freedom from undue influences on a more frequent basis. This rigorous
evaluation of a laboratory’s independence should be required annually, or at least coincide with
both reassessment visits and surveillance visits.

Definition of Independent Laboratory v. Firewalled Laboratory

Of critical attention, the CPSC is not differentiating in any CPSC published definitions between what are
authentic, independent conformity assessment bodies from manufacturer-owned, firewalled labs . It is
imperative that the CPSC continue to use terminology for purposes of developing regulatory requirements
differentiating these two categories that is consistent with widely used terminology in the manufacturing
communities and to assert the actual structure of such laboratories. Such terminology should be
incorporated into all CPSC-published rules and would provide additional clarification as to potential
undue influences.

CONCLUSION

Establishment of an authentic certification scheme helps provide a closed loop structure to ensure
continued product compliance — from manufacture, to sale, to use. In considering implementation of
testing and certification requirements under Section 14 of the CPSA, the CPSC should keep in mind the
long-established model of third party product safety certification, which has proven an effective tool for
ensuring conformity for more than a century. By looking at such programs, incorporating widely-adopted
industry practices and terminology, and recognizing their practices, the CPSC will be better positioned to
advance safety and support the manufacturing, importation, and sale of safer products in the United
States. UL applauds CPSC’s ongoing efforts to develop safety programs and implement the provisions of
the Consumer Product Safety Improvement Act of 2008 and welcomes the opportunity to continue
collaboration to ensure that existing certification best practices are leveraged where possible to support
the Commission’s objectives.

Contact Information:

Claire A. Kammer

Manager, Government Affairs
Underwriters Laboratories, Inc.
Phone: (202) 296-8092

Email: claire.a kammer@us.ul.com
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YKK Corporation of America Comments to the Consumer Product Safety
Commission (“CPSC”) Regarding Proposed Rules on Certification Testing and
Labeling and Component Part Testing
(Docket Nos. CPSC-2010-0038 and CPSC-2010-0037)

8/3/110

My name is Jim Reed and | am Vice President and Chief Legal Counsel to YKK
Corporation of America. YKK Corporation of America is a subsidiary of YKK
Corporation, a global leader in the manufacture of fasteners such as zippers, buttons,
snaps and webbing. YKK operates in over 70 countries/regions around the world,
including the U.S., where it has over 1,800 employees, principally at manufacturing
facilities in Macon, GA, Dublin, GA, Anaheim, CA, Lawrenceburg, KY and Oxford, AL.

YKK supports the Commission’s efforts to create sensible regulations to implement
the objectives of the Consumer Product Safety Act (‘CPSA”), as amended by the
Consumer Product Safety Improvement Act (‘CPSIA”). YKK is a leader in its field
and is committed to creating safe products of high quality. Although YKK does not
manufacture children’s products, some YKK components are used in children’s
products sold in the U.S. Consequently, YKK has a strong interest in ensuring its
products meet and exceed the requirements of the CPSIA.

As a global manufacturer of component parts, YKK has a practical view into how the
proposed testing regulations will work. Because the overwhelming majority of
consumer products sold in the U.S. are produced overseas, nearly all of the work
necessary to ensure compliance with the regulations will also be performed overseas.
Since the cost of compliance for foreign manufacturers can be relatively high while
the risks associated with non-compliance can be relatively low, it is important the
Commission’s regulations balance the need for a high degree of assurance of
compliance with the need to develop a practical regulatory structure that foreign
manufacturers can and will implement.

With this in mind, YKK offers its comments to the CPSC’s proposed regulations
under both 16 C.F.R. § 1107, Testing and Certification of Consumer Products and 16
C.F.R. § 1109, Component Part Testing. For ease of reference, the comments
presented below are organized by the relevant sections of the proposed rules.

I. 16 CFR 1107 Testing and Certification of Consumer Products

A. 1107.2 Definitions, “High Degree of Assurance,” — YKK believes that
manufacturers would benefit from further guidance and explanation of how to
achieve a “high degree of assurance” through their testing programs. The
Commission's comments accompanying the proposed regulation refer to a 95%
statistical significance level as constituting a “high degree” of assurance.



However, that 95% confidence threshold is not mandated by the proposed rule.
Does the CPSC consider 95% confidence to be a safe harbor level? What
factors would permit a manufacturer to satisfy the “high degree of assurance”
requirement with a statistical significance level below 95%7? Could the CPSC
provide an example of a situation where a manufacturer could still achieve a high
degree of assurance with less than 95% assurance?

B. 1107.10 Reasonable Testing Program for Non-Children’s Products - YKK
believes it would be useful if the regulations addressed situations in which a
certifier or testing party, acting in good faith, may challenge test results produced
by a third party testing laboratory. In its comments accompanying the proposed
rule, the Commission argues against simply “re-testing” a product that fails an
initial test. YKK suggests clarifying this provision to indicate that some re-testing
following a failing test result may be appropriate to ensure the testing party did
not perform the test incorrectly. We recognize that re-testing is complicated by
the fact that the initial test sample is destroyed by the ICP test method. However,
the necessary destruction under ICP also creates a problem for the manufacturer
that wants to challenge a report. YKK has experienced erroneous reports from
third party testing labs from time to time. Challenging test results from an ICP
test method has proven to be difficult and time consuming, often taking weeks to
sort out. Thus, we suggest the Commission clarify that an acceptable
remediation plan could include a good faith investigation into lab test results
(even those of third party labs), which could also include retesting additional
samples. This accommodation seems reasonable in light of the fact the
regulations ensure that most manufacturers should have reasonable testing
programs in place and will have a high degree of assurance that their products
are compliant before a third party test is conducted.

C. 1107.10(b)(2)(i)(A) and Certification Testing of Raw Materials — This
section indicates that only finished products or component parts listed on a
product specification can be submitted for certification testing. This regulation
appears to limit the extent to which a party may test subcomponents or raw
materials. As discussed in more detail below, raw (or base) material testing is
critical to manufacturers like YKK being able to develop programs to comply with
the law. Please confirm it is not the intent of the rule to limit testing to finished
products and component parts in situations where testing subcomponents or raw
materials are sufficient to properly assess compliance, such as with chemical
content tests.

Components such as fasteners are highly customized for different uses and
different customers. Apparel manufacturers require their own button design, with
various colors and styles that change with the fashion season. Buttons are
typically composed of three or four different subcomponents, and zippers often
have seven or more different subcomponents. YKK's zipper business in China



must maintain over 374,000 different zipper sku’s. Our button business must
maintain over 10,000 button sku’s. In addition, YKK has over 578 stock colors,
and creates thousands of custom colors for its customers. In short, even
component manufacturers have complex products with complicated production
processes.

In order for companies like YKK to consider managing reasonable testing
programs or third party testing, they must be able to test the base raw materials
prior to actual production. YKK'’s hundreds of thousands of products can be seen
as different combinations of a smaller population of subcomponents and raw
materials. It is through working with this smaller population of subcomponents
and raw materials where manufacturers like YKK can effectively manage quality
in areas such as lead levels.

YKK can and does ensure that its products meet or exceed the lead levels
imposed by the CPSIA. Our products currently have less than 90 ppm lead for
surface coating and less than 90 ppm lead for content. We can ensure this
quality because we (a) purchase high quality raw materials from reputable
sources, (b) test samples of raw materials and parts as they come into our
facilities, (c) manage and monitor production to control the risk of contamination,
and (d) test selected samples post production. The ability to test raw materials,
including base paint colors, prior to mixing and production is critical to our ability
to comply with the proposed regulations. If we can ensure every item entering
the production process has less than 90 ppm lead, then we can ensure that any
combination of those materials will also be less than 90 ppm lead, therefore, raw
material or base material testing can be effective in managing content and
surface coat quality.

On April 1, 2010, the CPSC staff issued a memo to the Commissioners stating
that “some chemical tests may be performed on the raw materials used in the
compenent part . . . ." The memo continued with a salient example of how resin
may be tested in its raw form prior to entering the production process. This was
valuable insight and direction, and YKK would suggest this concept be
introduced and further explored in the actual language of the regulations and the
commentary for further clarification.

D. 1107.22 Random Samples — YKK would like the Commission to provide

more guidance on the question of random sample selection. As currently drafted,
16 C.F.R. § 1107.22 requires that all potential samples have an equal chance of
being selected. However, from a practical standpoint, perfect randomness is
nearly impossible to attain, given variations in product manufacturing schedules
and the constraints imposed by the periodic testing requirements in the proposed
rule. Such an absolute standard of randomness would not be practicable or cost
effective in many manufacturing circumstances. Thus, we believe a more



reasonable and flexible approach to random sampling is warranted, one that
companies can tailor to their specific products.

For example, YKK believes it would be appropriate to permit companies to apply
reasonable random sampling methods within designated time periods
corresponding to a product’s production cycle. This approach may avoid
confusion about how to maintain randomness while still meeting the time interval
requirements for periodic testing. Notably, if the regulations require absolute
randomness, then a periodic testing requirement that requires no less than one
test every twelve months will actually require testing every six months in order to
ensure the test occurs at least once every twelve months.! Thus, we believe the
timing of random sampling should be clarified in the final rule.

E. 1107.24 Undue Influence ~ This section of the regulations imposes on
manufacturers, importers and testing parties an obligation to provide annual
training to their staff to avoid imposing undue influence on third party labs. YKK
would like the Commission to consider eliminating this training obligation on
manufacturers and importers, as the substantial costs associated with developing
and implementing such training will likely far outweigh the benefits, particularly
given the existing training requirement already imposed upon third party testing
laboratories to detect, avoid and report any such pressure.

Section 14(d)(2)(B)(iv) of the CPSA states that the Commission must establish
protocols and standards for avoiding the possibility of undue influence being
imposed on third party labs. The Commission, however, has already addressed
this by requiring third party labs to train their employees on how to recognize
undue influence, avoid it and report it to the CPSC. This seems appropriate
since the third party labs will be the most likely to recognize the undue influence.

Companies such as YKK have their own codes of conduct and require their
employees to follow the law and not engage in unethical behavior such as
exerting undue influence on testing labs. To impose an additional training
obligation on both sides of the manufacturer/third party lab relationship seems
redundant. The third party lab technicians are already trained on the issue, their
accreditation depends on their compliance, and they will be a better barometer of
such undue influence than the party alleged to have imposed undue influence.
We believe this issue is adequately addressed in the third party lab certification

' If absolute randomness is required, then manufacturers would not be able to schedule periodic
testing, the date of periodic testing will be selected randomly any time during the period. If the intent is
to have annual periodic tests, then the manufacturer will actually need to conduct tests once every six
months to ensure the necessary test is conducted at least once in the twelve month time frame. For
example, if a manufacturer requires complete randomness to select the date of an annual periodic test,
then the manufacturer risks the interval between tests actually being the first day of Year 1, and the last
day of Year 2; or, the last day of Year 1 and the first day of Year 2. Therefore, the potential time period
between “periodic” tests could be as long as 729 days or as littlle as 1 day.
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regulations and need not be repeated here where the sizeable implementation
costs spread across the global supply chain are excessive.

F. 1107.26 Recordkeeping (also, 1109.5(i) Recordkeeping for Component
Parts) — The recordkeeping requirements of the proposed regulations require
~that all test data, production plans, remediation plans, test results and
remediation results be maintained in the English language. YKK feels this
requirement may be overbroad, unnecessarily expensive and potentially
dangerous. YKK understands the need for the CPSC to quickly determine the
source of a potentially dangerous situation, however, it seems more appropriate
to require all relevant data be translated into English at the manufacturer's or
importer's expense when the CPSC conducts an investigation or otherwise
requires documentation.

It is likely the overwhelming majority of all consumer products sold in the U.S. will
be manufactured, tested and certified in non-English speaking countries. As
currently drafted, the proposed rule will require millions of test reports and
records be created and maintained in English, even though only a small fraction
of a percent of these test reports will ever be reviewed by the CPSC or other third
parties. Requiring that all testing and reasonable testing program documentation
be created in English is extremely expensive for the manufacturer because they
must find and hire English speaking technicians to perform the testing. More
importantly, this requirement is potentially hazardous. For example, a quality
assurance technician in Vietham may be excellent at maintaining the quality of a
product, and she may even have a passable grasp of English, but her English
skills may not be sufficient to communicate precise technical findings in English.
If she is nonetheless required to record her findings in English, then there is a
risk the test results will be transcribed, described and maintained inaccurately.
Thus, we ask that the Commission reconsider this English-only requirement in
the proposed rule.

Il. 16 CFR 1109 Conditions and Requirements for Testing Component Parts
of Consumer Products

A. 1109.4(c) Component Part Certifier vs. 1109.4(k) Testing Party — From
YKK's reading of the definitions and the requirements imposed on a component
part certifier and a testing party, there does not appear to be any material
difference between the two with respect to their testing and reporting duties. The
testing party and the component part certifier both appear to be required to
provide the finished product certifier essentially the same data in the same format.
Thus, the only significant difference between a component part certifier and a
testing party appears to be that a certifier assumes legal liability under the law
and a testing party does not. What additional benefits would component part
certifiers expect to receive for taking on the additional liabilities? What kinds of



enforcement actions, if any, would a testing party be subject to if it failed to
comply with the reporting and recordkeeping requirements described in the
proposed rules? It would be helpful if the regulations more specifically defined
and differentiated the roles and duties of these two actors.

B. 1109.4(g) Component Part Certifier — Those working under the component
part certification regulations would greatly benefit from a more detailed
explanation of how a component part supplier assumes the role of a “component
part certifier.” Since the word “certify” or “certification” is so prevalent in business
communications in a variety of different contexts, it would be quite simple for a
component part supplier to inadvertently be deemed a component part certifier
when it was not its intention to become one.

The CPSIA and the rules around product certification have created new and
important responsibilities for “certifiers,” which adds additional weight to the verb
“to certify.” Industries such as the apparel industry have relied heavily for
decades on certifications of compliance from vendors. Following enactment of
the CPSIA, however, the term “certification” now carries significantly more weight.
Consequently, there is much confusion in the marketplace as to what
“certification” means in various contexts. For example, many purchase orders
and standard terms and conditions in contracts and supply agreements continue
to include boilerplate language referencing “certification,” but without an express
reference to CPSIA compliance.

In order to avoid confusion in the marketplace, and to further support the
voluntary aspect of the roles played by component part certifiers and testing
parties, YKK suggests that the proposed rule be clarified to require any party
seeking to be a component part certifier under 16 C.F.R. § 1109.5(g), or a testing
party under 16 C.F.R. § 1109.5(k), to specifically state in writing that it is
providing a certification or testing data as a certifier or testing party (as the case
may be) under those regulations. Given the voluntary nature of the cormponent
part certifier and testing party roles, a component part supplier should not be
compelled to act in either of those roles without expressly stating its intention in
writing to assume the accompanying obligations under those specific regulations.
Thus, we believe the proposed rules should be clarified to include the threshold
actions a supplier should take to declare themselves a component part certifier or
a testing party under the regulations.

C. 1109.4(m) Traceability and Subcomponents — The traceability requirements
under the proposed component part testing rule will strengthen efforts to promote
compliance. There remains, however, some ambiguity as to what constitutes a
“manufacturer” under this provision. Many components are actually assemblies
of several subcomponents. As stated above, zippers and buttons are
components constructed from several subcomponents. YKK makes most of its



own subassemblies for its components. Thousands of other smaller component
“manufacturers,” however, are more accurately described as component
“assemblers.” These “manufacturers” source subcomponents from various other
manufacturers and assemble them. A zipper “manufacturer,” for example, may
obtain sliders from one provider and zipper chain from another supplier. In order
to confirm compliance and trace the components to their source, YKK suggests
the traceability requirement continue through the supply chain to subcomponent
manufacturers, otherwise, the CPSC risks a break in the chain of accountability
for the component.

D. 1109.4(m) Traceability - Component parts from various suppliers can be
commingled prior to their introduction into the finished product. YKK
recommends that the regulations surrounding traceability require manufacturers
to maintain the integrity of different batches of components in the production
process.

Notably, finished product manufacturers may receive discrete component
shipments, but the shipments may be commingled with sirnilar components from
other sources ordered at different times. Since components generally do not
carry identifying manufacturing data, the CPSC’s requirement for traceability will
be better understood if the traceability requirements specifically included
instruction to maintain inventories in a way to avoid commingling components
from different sources, or even commingled components ordered from the same
source at different times. Commingling can threaten the integrity of component
testing as a viable alternative testing procedure. Mixing a batch of non-compliant
components with a batch of compliant components contaminates the entire lot
without any way to sort them out again. The CPSC can discourage this from
happening by requiring finished product manufacturers to manage their
component inventories in ways that will avoid the use of commingled lots in a
single finished production lot.

E. 1109.5(c) Test Method and Sampling Protocol — This rule requires
component part certifiers and testing parties to “use the sampling protocols and
test methods required under Section 1107.” This appears from our reading to
leave some ambiguity as to which specific aspects of an 1107 reasonable testing
program such testers must maintain and which ones are not necessary.

It would be very useful for the CPSC to specify in this rule what aspects of the
reasonable testing program under 1107 are required of a component part testing
party. A reader may infer 1109.5(c) requires a testing party to maintain all
aspects of a reasonable testing program, including the recordkeeping and
reporting requirements. Section 1109, however, has its own recordkeeping
requirements for testing parties, as well as its own disclosure/reporting
requirements; therefore, it seems that there is some difference in what is required



under 1107 and what is required under 1109. Clarity around this is most
important to understand what aspects of a reasonable testing program a
component part certifier or a component part testing party must have in place to
properly provide certifications or test reports (as the case may be) to finished
product manufacturers.

F. 1109.5(f)(7) Documentation by Testing Party — (Certification?) — This
provision seems to require a testing party to “certify” that third party testing
results meet the requirements of Section 14 of the CPSA. Thus, it appears to
conflict with other provisions in the proposed rule that establish testing parties as
entities that conduct proper testing, but do not have to “certify” under the CPSA.
This provision, therefore, causes some confusion on the extent to which a testing
party is required to “certify.” Additional clarity regarding the intent of this
provision would be useful to better understand the level of “certification” a testing
party must make.

G. 1109.11(a) Component Part Testing for Paint and Other Surface Coatings
- Generally — Manufacturers do not just deal with single paints of a specific color.
Many, like YKK, purchase base colors and mix them to create a specific color
required for a specific product. YKK offers 578 stock colors, and develops
thousands of custom colors each year for its customers. It would be impossible
for manufacturers like YKK to test every mixed color it uses to paint its products.
Just like raw material testing, it is important for all testing parties to be able to test
base colors prior to them being mixed in the production process.

YKK only purchases base paints that contain less than 90 ppm of lead. As a
result, YKK can ensure that no matter what the paint mix is, it will not exceed 90
ppm of lead. YKK also engages in internal testing to ensure the quality of those
base paints. Finally, YKK ensures the paint is not contaminated in the production
process. It would be useful; therefore, if the rules could specifically recognize
that base paint testing under a controlled production process is acceptable under
the paint testing regulations.

Also, this section appears to address paints as if they are components of a
finished product. Components such as fasteners are also painted, so it would be
useful if the surface coating rules applied equally to component parts and
finished products. Similar issues of consistent application pertain to lead content
testing for cornponents and component part certificates under 1109.12(c) and
1109.13.

H. 1109.11(b) Test Reports — This rule indicates that a test report for paint must
be commissioned by the finished product certifier. As stated above, however,
components must also be painted. If itis the Commission’s intent that paint on



component parts be treated the same as paint on finished products, then we
suggest that the proposed rule be revised to permit others, such as component
part certifiers or testing parties, to commission test reports as well.
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National Textile Association
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August 3, 2010

Office of the Secretary

Consumer Product Safety Commission
Room 502

4330 East West Highway

Bethesda, MD 20814

Re: Docket No. CPSC-2010-0038

Dear Mr. Secretary:

The National Textile Association (NTA) is pleased to file comments on the Agency's
proposed rule regarding "Testing and Labeling Pertaining to Product Certification." Our
comments will apply primarily to 16 CFR 1610, Standard for the Flammability of
Clothing Textiles which has been identified as "Commercial Standard 191-53."

NTA is the nation's oldest manufacturing association and represents fabric-forming
companies. NTA members knit and weave fabric in the U.S. and supply fibers, yarns, or
other materials and services to the American textile industry. Our members
manufacture textile products used in the apparel, home furnishings and industrial
sectors and are proud of our industry's outstanding record of providing safe products for
our customers woridwide. ‘

Apparel fabrics were originally regulated in 1953 when Congress passed the Flammable
Fabrics Act. Since that period, we have provided safe, functional and stylish products
for consumer use and we continue to do so. For more than half a century, fabrics used
for apparel have been required to pass 16 CFR 1610. Over these decades of
regulation, millions of tests have been conducted on appare!l fabrics and industry,
government and academia have gained an enormous amount of knowledge of how
apparel fabrics will perform when evaluated by 16 CFR 1610.

Based on this vast amount of technical knowledge gained from testing, the government
concluded that certain fabrics consistently yield acceptable resuits when tested via 16
CFR 1610 and therefore those issuing initial guarantees for any of the following types of
fabrics, or of products made entirely from one or more of these fabrics are exempt from
any requirement for testing to support guarantees of those fabrics:

A. Plain surface fabrics weighing 2.6 ounces per square yard or more,
regardless of fiber content, and




B. Regardless of fabric weight, all fabrics, both plain surface and raised fiber
surface, made entirely of acrylic, modacrylic, nylon, olefin, polyester or
wool, or any combination of these fibers.

The Standard for the Flammability of Clothing Textiles applies not only to adult apparel
but also to children's apparel. Therefore, we envision applying this requirement to
children's products will have no practical impact to the way fabrics have been evaluated
in the past.

Fabrics that are regu!ated by 16 CFR 1611, Standard for the Flammability of Vinyl
Plastic Film, are ".....nonrigid, unsupported, vinyl plastic film, including transparent,
translucent, and opaque materials, whether plain, embossed, molded or otherwise
surface treated." These fabrics include products for rainwear and other specific
applications.

Our members do not normally manufacture fabrics regulated by 16 CFR 1611 and
therefore, are not directly affected by this regulation. However, we acknowledge that
others are. Without an option to exempt specific fabrics as allowed in 16 CFR 1610, the
testing costs for the many styles of fabrics in the 16 CFR 1610 category could be large.
In order to reduce the testing burden, a simitar exemption scheme might be established
based on extensive prior testing.

In conclusion, we envision that flammability testing costs will be minimal for fabrics
regulated by 16 CFR 1610 due to the exemption set out in 16 CFR 1610.1 under the
purpose, scope and applicability.

We appreciate the opportunity to provide comments on this proposed rule and will be
pleased to respond to any questions.

Sincerely,

A

Karl Spithaus
President

KS/jl
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August 3, 2010

Office of the Secretary

Consumer Products Safety Commission
4330 East West Highway

Bethesda, Maryland 20814
CpPSc-0s@Ccpsc.qov,

Subject: Consumer Product Safety Commission, CPSC Docket No. CPSC-2010-0038
Proposed Rules for Testing and Labeling Pertaining to Product Certification

CSA International is pleased to submit comments on the Proposed Rule for Testing and Labeling
Pertaining to Product Certification under CPSC Docket No. CPSC-2010-0038 found in the Federal
Register 16 CFR Part 1107 published on May 20™, 2010.

Proposed Definition of “High Deqree of Assurance” and Requirements for a Reasonable

Testing Program
Proposed § 1107.2 would define “high degree of assurance” to mean an evidence-based

demonstration of consistent performance of a product regarding compliance based on
knowledge of a product and its manufacture.

Proposed § 1107.10(b) would describe the five elements that a reasonable testing
program must contain. The Commission invites comments on these five elements of a
reasonable testing program. How well do these elements fall within the elements of
existing quality assurance/quality control programs? In cases where no quality
assurance/quality control programs exist, what activities will have to occur to implement
the proposed reasonable testing program?

CSA International agrees that there must be a high degree of assurance pertaining to compliance of a
product, however, this cannot be based solely on the knowledge of a product and how that product is
manufactured. CSA International advocates that a high degree of assurance can be accomplished
using existing and entrenched requirements for an accredited certification program that meets the
requirements of ISO/IEC Guide 65 and the fundamentals of System 5 product certification
requirements of ISO/IEC Guide 67. A System 5 Product Certification System in ISO/IEC Guide 67
already reflects many of the elements identified in the CPSC Reasonable Testing Program such as:
a) Samples requested by the certification body;

/ \
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b) Determination of characteristics by testing or assessment;

c) Initial assessment of the production process or the quality system, as applicable;

d) Evaluation of the test and assessment reports according to ISO/IEC 17025

e) Decision on certification according to ISO/NIEC Guide 65

f) Licensing which is granting, maintaining and extending, suspending or withdrawing the right to
use certificates or marks;

g) Surveillance of the production process or quality system or both of the organization; and

h) Surveillance by testing or inspection of samples from the factory or the open market, or both.

CSA Intemational maintains that the already existing 3 party certification system under the
Occupational Safety and Health Administration (OSHA)'s Nationally Recognized Testing Laboratory
(NRTL) program meets the requirement for a reasonable testing program and we recommend that a
similar program or an accredited certification program that meets the requirements of ISONEC Guide
65 and ISO/IEC Guide 67 be considered by CPSC. In addition to the above comments CSA
International previously urged, (please refer to attached second document), the Commission to
consider the principles of product certification outlined in the American National Standards Institute
document: “National Conformity Assessment Principles for the United States”.

Proposed Subpart C — Certification of Children’'s Products

Some industries have developed and implemented testing and certification programs that
are intended to determine compliance with specific standards. The Commission invites
comments about such programs.

CSA International believes that the already existing 3™ party certification system under the OSHA
NRTL program, in conjunction with testing being carried out in testing facilities accredited to ISO/EC
17025, is the preferred direction that the CPSC should be headed and we recommend that a similar
program or an accredited certification program that meets the requirements of ISO/IEC Guide 65 and
ISONEC Guide 67 be considered by CPSC. In addition to the above comments CSA International
previously urged the Commission to consider the principles of product certification outlined in the
American National Standards Institute document: “National Conformity Assessment Principles for the
United States”. ' A

CSA International has concerns with the wording suggesting that component part testing may be
used as a substitute for complete product testing. A certified component should not require additional
testing requirements, however, the end product may require further evaluation to assess conformity to
the end product standards. The CPSC should further clarify under what conditions this process would
be accepted.
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Protection Against Undue Influence
The commission invites comments from the public providing information on the cost and
other impacts of this provision.

CSA International has continuing concerns over the distinct possibility that accredited testing
organizations, especially “firewalled” and “government laboratories,” could be subject to influence and
threats to impartiality by outside or related interests. CSA International has previously submitted
comments to address the recent proposal to issue regulations, establishing requirements for the audit
of third party conformity assessment bodies as a condition for their continuing accreditation.

The new audit procedures establish baseline requirements for independent 3rd party laboratories and
also firewalled suppliers laboratories and government laboratories. These requirements state that all
types of conformity assessment bodies: independent 3rd party, firewalled suppliers, and government
owned or controlied, would be treated the same and be called third-party conformity assessment
bodies. These different types of conformity assessment bodies have different modes of operation and
they need to be treated differently by the CPSC, in both auditing as well as accreditation
requirements. ‘

As outlined in previous comments the language used in ISO 17025 to address “undue influence,
conflict of interest, and impartiality” is minimal and general in nature and is not adequate {o address
the needs of CPSC to ensure that children’s toys and other products under the CPIA are adequately
evaluated for safety. A more appropriate approach to this issue is to meet the same standard that
conformity assessment bodies, that certify products for compliance, must meet — ISO/IEC Guide 65.
(Soon to be ISO/IEC 17025Error! Reference source not found..)

Since the CPSC chose not to adopt ISO/NEC Guide 65 for Accreditation applicants, to achieve the
needed confidence regarding impartiality and to preserve the integrity of the product testing, CPSC
should require applicants to submit the evidence used to validate the fulfillment of ISO/IEC 17025
requirements for the laboratory to “have arrangements to ensure that its management and personnel
are free from any undue internal and external commercial, financial and other pressures and
influences that may adversely affect the quality of their work,” not only as part of their application to
the CPSC but also ongoing as part of each audit review and resubmission of CPSC Form 223. By
adequately evaluating the independence of each accredited laboratory, both in the original
accreditation criteria, as well as the audit process, the CPSC will ensure that the important function of
its mandate to ensure the safety of consumer products is not compromised by any questions of
laboratory integrity.
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CSA International also strongly recommends that independent third party test laboratories be
specifically CPSC accepted based on accreditation which the International Laboratory Accreditation
Cooperation (ILAC) system, on its own, may not ensure. This would better secure the impartiality of
certification. CSA International continues to oppose using ILAC, only, recognition, because there is
no reciprocal agreement with ILAC countries to accept American National Standards Institute,
Occupational Health and Safety Administration or the Standards Council of Canada accreditations.

Proposed Subpart D — Consumer Product Labeling Program

CSA International believes that the requirement to only provide a statement : “Meets CPSC Safety
Requirements” is not adequate for indicating compliance. CSA International believes that a
registered certification mark is the only way to adequately indicate full compliance. The use of a
registered certification mark is also used as a tool to address counterfeiting activities.

In conclusion, CSA International is pleased to have been given the opportunity to provide comments
on the Proposed Rules and is very supportive of the initiatives undertaken by the CPSC to address
ongoing product safety concerns.

Should you have any questions concerning the foregoing, please do not hesitate to contact me.

Yours truly,

o oo

Shawn Paulsen

Manager, Conformity Assessment
CSA International
Shawn.Paulsen@csa-international.org
Phone : 416-747-4223
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Office of the Secretary

Consumer Products Safety Commission
4330 East West Highway

Bethesda, Maryland 20814
Cpsc-os{@epsc.gov,

October 13, 2009

Subject: CPSC Federal Register Notice (16 FR Part 1112), CPSC Docket No. CPSC-2009-0061,
Audit Requirements for Third Party Conformity Assessment Bodies

In October of 2008, CSA International submitted comments on Section 102 Consumer Product Safety
Commission’s (CPSC’s) Notice of Requirements for Accreditation of Third Party Conformity Assessment
Bodies to Assess Conformity with 16 CFR Part 1303 contained in the September 22, 2008, Federal Register. At
that time CSA International expressed concern about the lack of reciprocity requirements. Specifically, the
countries of non-US based test laboratories that wish to participate in a certification program such as this should,
as a prerequisite, be mandated to offer recognition to US-based test laboratories for its certification programs.
Without reciprocity there is the lack of a level playing field; regulators of other countries, such as China, are free
to block external competition for its certification programs, eliminating any choice of service providers by

manufacturers.

CSA International also strongly recommended that independent third party test laboratories be specifically CPSC
accepted based on accreditation which the International Laboratory Accreditation Cooperation (ILAC) system,
on its own, may not ensure. This would better secure the impartiality of certification. CSA International
continues to oppose using the ILAC only recognition, because there is no reciprocal agreement with ILAC
countries to accept American National Standards Institute, Occupational Health and Safety Administration or the

Standards Council of Canada accreditations.

In addition to the above comments CSA International also urged the Commission to consider the principles of
product certification outlined in the American National Standards Institute document National Conformity

Assessment Principles for the United States. While it is generally recognized that, requiring manufacturers to

\
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certify their products based on testing by laboratories that are accredited to ISO/IEC 17025 - General
Requirements for the Competence of Testing and Calibration Laboratories, by an ILAC MOU signatory, can
ensure that a product conforms to the required standard at the time of testing, it does not ensure that the product
continues to conform to the standard throughout production and distribution. Adequate certification type
conformity assessment of a product is more appropriately accomplished through the use of ISO/IEC17065 -

General Requirements for Bodies Operation Product Certification Systems.

At this time, our continuing concern over the distinct possibility that accredited testing organizations, especially
“firewalled” and “government laboratories,” could be subject to influence and threats to impartiality by outside
or related interests, has prompted CSA International to submit comments to address the recent proposal to issue
regulations, establishing requirements for the audit of third party conformity assessment bodies as a condition for

their continuing accreditation.

The new audit procedures establish baseline requirements for independent 3rd party laboratories and also
firewalled suppliers laboratories and government laboratories.  These requirements state that all types of
conformity assessment bodies: independent 3rd party, firewalled suppliers, and government owned or controlled,
would be treated the same and be called third-party conformity assessment bodies. These different types of
conformity assessment bodies have different modes of operation and they need to be treated differently by the

CPSC, in both auditing as well as accreditation requirements.

As outlined in previous comments the language used in 1ISO 17025 to address “undue influence, conflict of
interest, and impartiality” is minimal and general in nature and is not adequate to address the needs of CPSC to
ensure that children’s toys and other products under the CPIA are adequately evaluated for safety. A more
appropriate approach to this issue is to meet the same standard that conformity assessment bodies that certify
products for compliance must meet — ISO/IEC Guide 65. (Soon to be ISO/IEC 17025Error! Reference source

not found..)

Since the CPSC chose not to adopt ISO/IEC Guide 65 for Accreditation applicants, to achieve the needed
confidence regarding impartiality and to preserve the integrity of the product testing, CPSC should require
applicants to submit the evidence used to validate the fulfillment of ISO/IEC 17025 requirements for the
laboratory to “have arrangements to ensure that its management and personnel are free from any undue internal

and external commercial, financial and other pressures and influences that may adversely affect the quality of
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their work,” not only as part of their application to the CPSC but also ongoing as part of each audit review and
resubmission of CPSC Form 223.

By adequately evaluating the independence of each accredited laboratory, both in the original accreditation
criteria, as well as the audit process, the CPSC will ensure that the important function of its mandate to ensure
the safety of consumer products is not compromised by any questions of laboratory integrity.

Yours truly,

Y Ao

William J Burr
Director, Conformity Assessment

CSA International,

bill.burriédcsa-internationa.org

778.385.7066



Page 1 of 1

As of: August 04, 2010
Received: August 03, 2010
Status: Posted
PUBLIC SUBMISSION Category: Prade Associa
Category: Trade Association
Tracking No. 80b27d8f

Comments Due: August 03, 2010
Submission Type: Web

Docket: CPSC-2010-0038
Testing and Labeling Pertaining to Product Certification

Comment On: CPSC-2010-0038-0001
Testing and Labeling Pertaining to Product Certification

Document: CPSC-2010-0038-0025
Comment from Wayne Morris

Submitter Information

Name: Wayne Morris
Address:
1111 19th St. Nw
Washington, DC, 20036
Email: wmorris@aham.org
Phone: 202-872-5955
Fax: 202-872-9354
Submitter's Representative: Wayne Morris
Organization: AHAM

General Comment

Enclosed are the comments of the Association of Home Appliance Manufacturers on the Proposed Rulemaking
on Testing of Children's and Non-Children's Products.

If you have any guestions, please contact me.

Attachments

CPSC-2010-0038-0025.1: Comment from Wayne Morris

https:/fdms.erulemaking.net/fdms-web-agency/component/submitterInfoCoverPage?Call=Print&Printld=0... 8/4/2010


https:llfdms.erulemaking.netlfdms-web-agency
mailto:wmorris@aham.org

ASSOCIATION OF HOME
APPLIANGE MANUFACTURERS

1111 19th Street NW » Suite 402 ~ Washington, DC 20036
202.872.5955 2028729354  wewwaham.org

August 3, 2010

Office of the Secretary
U.S. Consumer Product Safety Commission
4330 East West Highway

~ Bethesda, MD 20814

CPSC Docket No. CPSC-2010-0038

Dear Mr. Stevenson,

Enclosed are the comments of the Association of Home Appliance Manufacturers (AHAM) with
regard to the CPSC Notice of Proposed Rulemaking on Testing of Products 16 CFR 1107,
Testing and Labeling Pertaining to Product Certification.

The Association of Home Appliance Manufacturers (AHAM) represents manufacturers of major,
portable and floor care home appliances, and suppliers to the industry. AHAM’s membership
includes over 150 companies throughout the world. In the U.S.,, AHAM members employ tens
of thousands of people and produce more than 95% of the household appliances shipped for sale.
The factory shipment value of these products is more than $30 billion annually. The home
appliance industry, through its products and innovation, is essential to U.S. consumer lifestyle,
health, safety, and convenience. Through its technology, employees and productivity, the
industry contributes significantly to U.S. jobs and economic security. Home appliances also are
a success story in terms of energy efficiency and environmental protection. New appliances
often represent the most effective choice a consumer can make to reduce home energy use and
costs.

AHAM is also a standards development organization, accredited by the American National
Standards Institute (ANSI). The Association authors numerous appliance performance testing
standards used by manufacturers, consumer organizations and governmental bodies to rate and
compare appliances. AHAM’s consumer safety education program has educated millions of
consumers on ways to properly and safely use appliances such as portable heaters, clothes dryers,
and cooking products.

AHAM is confining its comments to the Non-Children’s Product sections of the Proposed Rule.
At this time, the proposed testing and certification requirements would apply to refrigerators and
refrigerator-freezers (hereinafter referred to just as “refrigerators™) that are subject to the
Refrigerator Safety Act (RSA), Public Law 84-930, enacted August 2, 1956, and that is
administered by the CPSC. Under Section 102 of the CPSIA, CPSC must establish requirements




for the testing and certification for a product safety rule, similar rule, ban, standard or regulation
under any act enforced by the CPSC.

Manufacturers of refrigerators currently comply with the requirements of Section 14 (a)(1)(A) of
the CPSA and make available a general conformity certificate for refrigerators showing that they
comply with the RSA.

We understand the need for CPSC to implement the law. But, the CPSC has discretion in this
area to ensure safety and legal compliance without burdening an industry recovering from a deep
recession, particularly considering our exemplary record of compliance.

In the May 20, 2010 Notice of Proposed Rulemaking, CPSC has outlined several important items
with regard to testing of random samples, use of third-party testing organizations, defining
testing programs or plans and defining a product specification. We believe in substance and in
fact that the present third-party safety certification program under the U.S. Department of Labor,
OSHA Nationally Recognized Testing Laboratory (NRTL) but to prevent unnecessary expense,
resource, waste and confusion we seek several important clarifications.

Clarifications

1. Proposed 16 CFR, Section 1107.10, Subpart B

We believe it is important that the Commission clarify several elements in the proposed Section
1107, Subpart B, to show that currently applied and effective methodologies comply with the
intent in the NOPR.

Under Section 1107, Subpart B, “Reasonable Testing Program for Non-children's Products,” the
Commission outlines the requirements for a “Product Specification.”

In the appliance industry, manufacturers maintain a technical file or safety certification listing
report that contains the elements required by the NOPR. This file describes the product, includes
photographs, where important, model names and numbers, and a detailed description of the
product. This report from a third-party safety certification organization is actually the property
of the certification organization. The material carries a copyright and in order to supply this to
the Commission we would need to secure the approval of the certification organization. If it is
required, a refrigerator manufacturer can supply a Bill of Materials (BOM), parts listing, raw
materials selection and sourcing requirements. However, these are not kept as a part of the
technical file. While manufacturers keep this material, it may not be kept in one particular file.
In today’s modern supply chain world, these documents are kept by electronic means and may be

in different physical locations in the world, but can be produced, with fairly short notice, to

CPSC if required.

We believe CPSC should clarify the wording of 1107.10 (a)(1) to indicate that such materials
may be available upon request. With regard to 1107.10 (a)(1)(iii), a separate product
specification should not be required for each manufacturing site so long as the products and
manufacturing processes are identical. Requiring separate product specifications for each site is
based on old fashioned methods of manufacturing. Today, manufacturers build identical
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products in multiple locations. This same comment applies to the proposed rule’s requirement
that there be separate product testing plans for each manufacturing site.

II. Proposed 16 CFR, Section 1107.10—Samples for testing

The proposed rule seems to suggest that a “sample” must be a finished product or finished
component part. This is not consistent with current industry practice. Manufacturers test
samples that are identical in all material respects to the product that will be produced in large
quantities and distributed in commerce. But it is not always necessary for the sample to actually
be a finished product. For example, when testing for compliance with the Refrigerator Safety
Act, what matters is that the components and construction of the doors that need to be tested
(e.g., hinges, door frame, door seals, etc.) are materially identical to the components and
construction that will be used in the final product produced in large quantities. In addition,
manufacturers submit to third-party safety certification organizations samples that are identical
in all material respects to the finished product. These are accepted for certification testing
provided that the manufacturer agrees that the samples are identical in all material aspects.

The Commission should not require finished product/component testing. It should allow
samples that are identical in all material respects to the finished product to be tested. Industry
has conducted safety tests this way since the 1950s and to date, to AHAM’s knowledge, there
has not been a single recall for failure to comply with the door opening test. Thus, requiring
finished product/component testing in order to give a manufacturer a higher degree of assurance
that the product complies with the applicable rule, standard, ban, or regulation would be
extremely costly and burdensome and would not increase safety.

We believe CPSC should modify the wording of Section 1107.10 (2)(2)(1)(A) to make it clear
that component parts that are materially similar to the finished part can be used for safety
certification testing.

A. Section 1107.10(b)(2)—Certification Testing

With regard to Section 1107.10 (b)(2) on Certification Testing, it should also be noted that
testing of units within a common family of products should allow a test of one unit to represent
all others within the family of products, if the other models are materially the same in all aspects
that would relate to the compliance with the RSA.

In addition, with regard to 1107.10 (b)(2)(ii)(B), a manufacturer should not be required to
conduct additional “certification” testing upon a change to the parts or materials, if they know
that the change does not affect the overall safety of the system. We believe this section needs to
be re-written to allow manufacturers the ability to make changes to parts and materials, without
having to undergo costly and time-consuming certification testing. Manufacturers can conduct
in-house testing that would show the results of any change do not materially alter the
performance of that part or system with regard to the safety elements in the RSA.
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III. Proposed 16 CFR Section 1107.10 (b)(3)—Production Testing Plan

We are pleased that CPSC has acknowledged that alternate pathways for showing continued
compliance can be used. CPSC has noted that “A production testing plan may include recurring
testing or the use of process management techniques such as control charts, statistical process
control programs, or failure mode and effects analysis (FMEA’s) designed to control potential
variations in product manufacturing that could affect the product’s ability to comply with the
applicable rules, bans, standards, or regulations.” However, CPSC goes on to describe a rather
rigid product testing plan that must include “A description of the production testing plan'” and
that “Each manufacturing site must have a separate production testing plan®’ and that “The
production testing interval selected must be short enough to ensure that, if the samples selected
for production testing comply with an applicable rule, ban, standard or regulation, there is a high
degree of assurance that the untested products manufactured during that interval also will comply
with the applicable rule...””

AHAM urges the Commission to more clearly acknowledge that the elements of a production
testing plan enumerated in the rule are not the only elements the Commission will recognize.
For example, CPSC should expressly state that the elements the rule enumerates may be used,
but that other processes, such as statistical process control mechanisms, may also be used to
show compliance.

IV. Proposed 16 CFR Section 1107.10 (b)(5) Recordkeeping

In section 1107.10 (b)(5)(i)(C), CPSC proposes that the records of each certification test include
the identification of the third-party certification body and “Records of certification tests must
describe how the product was certified as meeting the requirements, including how each
applicable rule was evaluated, the test results, and the actual values of the tests.”

With regard to safety certification testing by many of the OSHA NRTL laboratories, a full
certification testing report is made available to the applicant or holder of the certification file. It
is often the case, however, that the safety certifier will list the tests conducted, but not describe in
detail the test or the test values. The safety certifier will make available a certificate of
compliance or notice of authorization to ship the product, which will designate that a particular
model or group of models within a family comply with all aspects of the safety standard (which
would include UL 250, Section 8.28) and is the same are the RSA. The fact that a manufacturer
has available a notice of authorization to ship or to apply the safety mark is proof that the product
complies, even though a traditional test record may not accompany the full report to the applicant
or company owning the file.

! proposed 16 CFR 1107.10 (b}{3){(i)
% Proposed 16 CFR 1107.10 (b)(3){ii)

* Proposed 16 CFR 1107.10 (b){3)(iii)

04



FRa

We believe CPSC should clarify the language in this section to allow manufacturers the option to
show compliance without necessarily producing a full test record and all test values. Requiring
anything more will not add to the goal of increasing product safety, but will substantially add to
the test and record-keeping burden. ‘

In addition, this section implies that, upon request, CPSC must have available the technical file
from the safety certification organization. As we mentioned earlier, the technical file is the
property of the safety certification organization. A copy of this technical file or listing report
will be available at the office of the company that owns the file. This detailed technical file with
test reports also includes a full description of the product and all components. It is considered by
companies as confidential business information (CBI) source. A copy of this technical file may
not be available at the office of the brand owner, an international company operating a sales
organization in the U.S,, or retailer location in the case of imports. Upon request, and with the
approval of the safety certification organization, such a file may be made available to CPSC with
fairly short notice direct from the OEM.

Additionally, companies often produce privately branded product for another company or
retailers. The Original Equipment Manufacturer (OEM) company may have a copy of the safety
certification testing report or listing report. Because of confidential business information and the
copyright of the safety certification organization, the OEM may not wish to make such
information available to the brand owner or to the retailer. However, upon request and with the
approval of the safety certification organization, refrigerator manufacturers could make this
available to CPSC.  CPSC should acknowledge that because of protection of Intellectual
Property and CBI, the files may be made available upon request.

* * *

We appreciate the ability to comment on this important rule. If you have questions on any issues
we have raised, please do not hesitate to contact us.

Sincerely,

Wayne Morris
Vice President, Division Services
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Consumer Product Safety Commission
Office of the Secretary

4330 East West Highway

Bethesda, MD 20814

Re:  Testing and Labeling Pertaining to Product Certification; Proposed Rule [CPSC Docket No.
CPSC-2010-0038], published at 75 FR 28336 (May 20, 2010)

Dear Mr. Secretary:

The International Sleep Products Association (ISPA) submits the following comments to the Consumer
Product Safety Commission (CPSC) regarding the above referenced rulemaking on behalf of the
mattress manufacturing industry.

Introduction
As amended by the Consumer Product Safety Improvement Act (CPSIA), Section 14 of the Consumer

Product Safety Act (CPSA) requires “the testing and certification of products subject to a consumer
product safety rule under the CPSA or similar rule, ban, standard, or regulation under any other act
enforced by the Commission.” Currently, this requirement applies to all mattresses, which are required
to meet CPSC flammability standards codified at 16 CFR Parts 1632 and 1633.

Section 14(a)(1), as amended, further states that such certifications should be “based on a test of each
product or upon a reasonable testing program.” In comments filed with the CPSC earlier this year,
ISPA had urged the CPSC to conclude that Parts 1632 and 1633 already constitute a reasonable testing
program for these purposes, and that no further action relative to these standards is necessary. In its
proposed rules, the CPSC did not address this approach.

For purposes of these comments, ISPA:

¢ reiterates its prior comments urging the CPSC to conclude that Parts 1632 and 1633 already
constitute a reasonable testing program,
provides input on specific provisions in the CPSC’s proposed rules, and

¢ urges the CPSC to conduct a full cost-benefit analysis of the impact of the proposed rules
on industries like ours that are overwhelmingly comprised of small businesses in order to
determine whether the costs that the new rules will impose on the industry are appropnate
under the circumstances.

1. The Proposed Rules Will Impose Significant New Costs on the Mattress Industry

As the CPSC’s own data show, several hundred facilities in the United States manufacture mattresses
and the vast majority of these (i.e., 456 of 466 entities) are considered to be small businesses for

501 Wythe Street ® Alexandria, Virginia 22314-1917 » (703) 683-8371 ® Fax (703) 683-4503
www._sleepproducts.org = info@sleepproducts.org
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purposes of the agency’s Regulatory Flexibility Act analysis. 75 FR 28353. In fact, of the 27
industries that the CPSC has analyzed in Table 2 of the preamble to the proposed rules, it appears that
the mattress industry ranks 11th in terms of the ratio of small firms to total firms, at a concentration of
96.97%. After analyzing how the proposed rules might affect all of the small businesses subject to the
proposed rules, the CPSC recognizes that “[t]he proposed rule, if finalized, could have a significant
adverse impact on a substantial number of small businesses.” Id. at 28359,

ISPA submits that this impact would be substantially worse for the mattress industry, given the nature
of the products we make, the types of standards that those products must meet, the destructive nature
of the testing involved and the cost of the samples to be tested. For example, the open-flame standard
codified in Part 1633 exposes a finished mattress set to a large flame on both the top and one side
surface of the mattress. Even if the mattress passes the test in all respects, the flames exposed to the
product damage all materials and components used in the mattress rendering them completely useless.
‘As aresult, a manufacturer has no choice but to scrap a test sample in its entirety because it cannot
repair or otherwise modify the mattress into a form that the company can sell to a consumer.
Depending on the type of mattress being tested, the value of the sample product being destroyed
averages roughly $400 to $500.

Furthermore, given the complexity of, and dangers inherent in, the fire testing required by Part 1633
and the fact that the standard requires the testing of a finished mattress set, only fairly large and
sophisticated fire labs are qualified to conduct these tests. As a result, virtually all 1633 tests are
conducted by third party labs. Only a handful of labs in the United States are qualified to perform
these tests. Thus, in addition to the cost of the sample to be destroyed in the 1633 test, mattress
manufacturers must pay freight costs to ship the product to the test lab as well as the test lab fees
themselves. Lab test fees today run approximately $350 to $550 per sample tested and, depending on
the distance that the samples must be shipped, transport costs can range up to $600 per sample.

Finally, many mattress manufacturers find it useful to have personnel present at the fire labs to witness
the testing. Although the lab usually provides data and video of each fire test, much can be learned
from personally observing how a given sample behaves when exposed to the 1633 heat source. Asa
result, the full cost of conducting a 1633 test can range from $850 to $1650 per sample tested, plus
added travel and salary expenses for company personnel to witness the tests, which can range from
$300 to $1000. Therefore, the cost of additional mandatory full-product testing would be substantial
for an industry that the CPSC’s data show is overwhelmingly comprised of small businesses.

ISPA urges the CPSC to take this information into account in deciding what type of “reasonable”
testing program the mattress industry needs to implement in order to meet the requirements of CPSA
Section 14. The onset of the current recession roughly coincided with the July 1, 2007 effective date
of Part 1633. The recession has hit the mattress industry hard. Our market, measured in terms of
wholesale dollars and units, shrank from 2007 to 2009 by nearly 20% and the industry lost more than
$1.2 billion in sales. During this period, mattress producers and suppliers of every size either closed
their doors, went through bankruptcy, or were forced to layoff workers and restructure. Many still
struggle to remain in business.

Although it is difficult under these circumstances to pinpoint specific factors that influenced this
outcome or to quantify their impact, the mattress industry’s compliance with Part 1633 at the very least
compounded the financial pain. As the cost-benefit analysis that the CPSC conducted when it
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promulgated Part 1633 several years ago showed, the agency clearly understood that the industry
would incur substantial additional costs, in terms of design, testing, new materials, labor, machinery
and other factors of production, to meet the requirements of the new standard. Being required to incur
these added costs at a time that the current recession began has clearly hurt an industry that was
already experiencing substantial financial stress.

To be clear, the industry is not seeking relief from the existing requirements of Part 1633. However,
we urge the CPSC to take into account the significant new costs that the proposed rules will impose on
an industry like ours, which is overwhelmingly comprised of small businesses and is financially
fragile. For these reasons, ISPA urges the CPSC to reconsider our request that the existing testing and
other requirements of Parts 1632 and 1633 be considered a reasonable testing program, as required by
Section 14.

2. Parts 1632 and 1633 Are Already Reasonable Testing Programs

The testing, quality control, documentation and recordkeeping, labeling and certification requirements
set forth in Parts 1632 and 1633 represent a detailed and carefully balanced set of procedures and
controls that constitute a reasonable testing program for purposes of Section 14 of the CPSA.
Although these standards focus on the performance of the finished product when exposed to different
ignition sources, they are more robust than that. They represent a hybrid standard that contains a
combination of finished product performance criteria and requirements that the manufacturer
continually monitor the quality of incoming raw materials and assembly to confirm that the materials
and assembly processes conform to those used to make the qualified 1633 prototype.

Specifically:

¢ All mattresses (and mattress pads for Part 1632) sold for use in the United States must meet
Part 1632 and 1633 flammability standards. Both standards require mattress prototypes to meet
rigorous and detailed prescriptive test procedures and product performance criteria.

s With particular regard to Part 1633, the CPSC also requires that each manufacturer implement
a quality assurance program to confirm that mattress sets manufactured for sale are the same as
the qualified and/or confirmed prototype on which they are based with respect to materials,
components, design and methods of assembly, except as permitted by 1633.4(b). At a minimum
the quality assurance program must include:

L. Controls, including incoming inspection procedures, of all mattress set materials,
components and methods of assembly to confirm that they are the same as those used in
the prototype on which they are based;

2. Designation of a production lot that is represented by the prototype; and

Inspection of mattress sets produced for sale sufficient to demonstrate that they are the

same as the prototype on which they are based with respect to materials, components,

design and methods of assembly.

b

s If any test performed for quality assurance yields results which indicate that any mattress set of
a production lot does not meet the Part 1633 product performance criteria, or if a manufacturer
obtains test results or other evidence that a component or material or construction/assembly
process used could negatively affect the test performance of the mattress set under Part 1633,
the manufacturer must cease production and distribution in commerce of such mattress sets
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until corrective action is taken. Part 1633 further provides that a manufacturer must also take
corrective action when any mattress set manufactured or imported for sale fails to meet the Part
1633 product performance criteria.

16 CFR 1633.11 defines in detail the types of records that a mattress manufacturer must
maintain to document compliance with this standard, It provides that every manufacturer and
any other person initially introducing into commerce mattress sets subject to the standard must
maintain the following records in English at a location in the United States:

1. Test results and details of each test performed by or for that manufacturer (including
failures). Details shall include: name and complete physical address of test facility, type
of test room, test room conditions, time that sample spent out of conditioning area
before starting test, prototype or production identification number, and test data
including the peak rate of heat release, total heat release in first 10 minutes, a graphic
depiction of the peak rate of heat release and total heat release over time. These records
shall include the name and signature of person conducting the test, the date of the test,
and a certification by the person overseeing the testing as to the test results and that the
test was carried out in accordance with Part 1633.

2. Video and/or a minimum of eight photographs of the testing of each mattress set (one
taken before the test starts, one taken within 45 seconds of the start of the test, and the
remaining six taken at five minute intervals, starting at 5 minutes and ending at 30
minutes).

Other records that the manufacturer must maintain include:

1. A detailed description of all materials, components, and methods of assembly for each
qualified, confirmed and subordinate prototype. Such description shall include the
specifications of all materials and components, and the name and complete physical
address of each material and component supplier.

2. Identification, composition, and details of the application of any flame retardant
treatments and/or inherently flame resistant fibers or other materials employed in
mattress components.

A manufacturer must also maintain the following quality assurance records:

1. A written copy of the manufacturer's quality assurance procedures.

2. Records of any production tests performed.

3. For each qualified, confirmed and subordinate prototype, the number of mattress sets in
each production lot based on that prototype.

4, The start and end dates of production of that lot.

Furthermore, every manufacturer conducting tests and/or technical evaluations of components
and materials and/or methods of assembly must maintain detailed records of such tests and
evaluations.

The manufacturer or importer must maintain the records required under Part 1633 for as long as
mattress sets based on the prototype in question are in production, plus 3 years.

All mattresses offered for sale in the United States must bear permanent labels certifying that
those products meet these requirements (unless exempt under 16 CFR 1632.31(f) or
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1633.13(c)). Mattresses must be labeled to include the company producing the mattress and
contact information, the date of manufacture, model number, and an identification number for
the prototype that was tested.

By meeting the testing, record keeping, quality assurance, labeling and certification requirements of
these standards, manufacturers demonstrate compliance with a “reasonable testing program”
established as a result of an exhaustive and comprehensive rulemaking conducted by the CPSC. For
these reasons, ISPA urges the CPSC to recognize that the existing product safety standards embodied
in Parts 1632 and 1633 meet the requirements of Section 14 of the CPSA in this regard.

3. Comments Regarding Specific Sections of Proposed Rules

The proposed rules contain many terms that appear to be similar to concepts used in Part 1633. To
avoid any ambiguity in the mattress industry’s compliance with the new rule, ISPA urges the CPSC to
expressly state in Part 1107 when specific provisions in this regulation are met by compliance with
parallel provisions in Part 1633. In particular, we note the following:

A. Definitions — Section 1107.2

e “Identical in all material respects”
Part 1633 requires a mattress manufacturer to “qualify” mattress prototypes through triplicate testing.
Manufacturers may produce mattresses that vary to some extent from the qualified prototype.
Specifically, 16 C.F.R. § 1633.4(b) provides as follows:

a manufacturer may sell or introduce into commerce a mattress set that has not been tested
according to § 1633.7 if that mattress set differs from a qualified or confirmed prototype only
with respect to:
(1) Mattress/foundation length and width, not depth (e.g., twin, queen, king);
(2) Ticking, unless the ticking of the qualified prototype has characteristics (such as
chemical treatment or special fiber composition) designed to improve performance on
the test prescribed in this part; and/or
(3) Any component, material, design or method of assembly, so long as the
manufacturer can demonstrate on an objectively reasonable basis that such differences
will not cause the mattress set to exceed the test criteria specified in § 1633.3(b).

In many cases, mattress manufacturers produce many different models of a product based on variations
in size, appearance and other features. Though these models are varied, each “family” of product is on
based on a standard prototype as defined in Part 1633. Though models may differ in aesthetics and
other customer options, the models contained in a family are structured the same for flammability
purposes. As defined by the proposed rule, these characteristics appear to meet the definition of
“identical in all material aspects” and appear to be consistent with the provisions of 1107.10(b)(1)(ii)
(which describes variations in products that “would not be considered a material change”),
1107.10(a)(2)(ii) (which discusses the “material change” concept further) and other provisions in the
proposed rules.

ISPA urges the CPSC to conclude that the term “identical in all material respects” is intended to be
consistent with the “objectively reasonable basis” standard from Part 1633, and that the CPSC would
conclude that individual subordinate mattresses that meet the requirements of 16 CFR 1633.4(b)(3)
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would be “identical in all material respects” to the qualified prototype to which a specific mattress is
subordinate.

®  “Production testing plan”
ISPA urges the CPSC to conclude that the testing, documentation and recordkeeping requirements set
forth in Part 1633 “provide a high degree of assurance that the products manufactured after
certification continue to meet all the applicable safety rules” for purposes of a “production testing
plan.”

B. Reasonable testing program for nonchildren’s products — Section 1107.10

. Product Specification — 1107.10(b)(1)
Consistent with our comments above regarding “identical in all material respects,” ISPA urges the
CPSC to state that for purposes of 1107.10(b)(1), the term “product” is equivalent to the term
“prototype” defined in 1633.2(1).

. Each manufacturing site must have a separate product specification — Section
1107.10(b)(1 )(iii)

If a manufacturer is assembling products at multiple plants that are not materially different from one
another (at least as that concept is reflected in 1633.4(b)), then it would appear reasonable for the same
product specification to be used at each assembly plant. ISPA is concerned that this provision may
lead to confusion, and urges the CPSC to either remove this requirement from the final rules, or to
recognize that this applies only when different manufacturing sites are producing materially different
products.

° Certification tests — Section 1107.10(a)(2)(i)(B)
The proposed rules distinguish between standards that are based on the performance of components of
a finished product and those that look at the performance of the finished product itself. As noted above
in Part 2 of these comments, Parts 1632 and 1633 together represent a hybrid standard that has aspects
of both component and finished product testing and quality assurance requirements. For these reasons,
ISPA urges the CPSC to state in the final rules that compliance with the combination of prototype
testing, quality assurance, recordkeeping and documentation requirements specified in Parts 1632 and
1633 would meet the requirements of 1107.10(a)(2){1)(B).

C.  General requirements (for testing children’s products) — Section 1107.20

o
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would be “identical in all materia

subordinate.

*  “Production testing pla

n

1 respects” to the qualified prototype to which a specific mattress is

3

|

ISPA urges the CPSC to conclude that the testing, documentation and recordkeeping requirements set
forth in Part 1633 “provide a high degree of assurance that the products manufactured after

certification continue to meet all
plan.”

B.

|

éthe applicable safety rules” for purposes of a “production testing

I
!
|
i

Reasonable testing progiram for nonchildren’s products — Section 1107.10

Product Specification ~ 1107.10(b)(1)

Consistent with our comments above regarding “identical in all material respects,” ISPA urges the
CPSC to state that for purposes of 1107.10(b)(1), the term “product” is equivalent to the term

“prototype” defined in 1633.2(1).

. Each manufacturing si

1107.10(b)(1 )(iii)

]
i

re must have a separate product specification — Section

|

If a manufacturer is assembling products at multiple plants that are not materially different from one
another (at least as that concept is reflected in 1633.4(b)), then it would appear reasonable for the same
product specification to be used lﬁ\t each assembly plant. ISPA is concerned that this provision may
lead to confusion, and urges the CPSC to either remove this requirement from the final rules, or to

recognize that this applies only
products.

. Certification tests — Se
The proposed rules distinguish b
a finished product and those that
in Part 2 of these comments, Parl
of both component and finished
ISPA urges the CPSC to state in
testing, quality assurance, record
1633 would meet the requiremen

C. General requirements (.

v‘j/hen different manufacturing sites are producing materially different

|

ction 1107.10(a)(2)(i)(B)

etween standards that are based on the performance of components of
look at the performance of the finished product itself. As noted above
ts 1632 and 1633 together represent a hybrid standard that has aspects
product testing and quality assurance requirements. For these reasons,
the final rules that compliance with the combination of prototype
keeping and documentation requirements specified in Parts 1632 and
its of 1107.10(2)(2)(1)(B).

for testing children’s products) — Section 1107.20

ISPA urges the CPSC to state th
product that is manufactured in 3
assurance, recordkeeping and do
process for a children’s product
composition and quality.”

D.

Periodic testing — Sectio

at for purposes of 1107.20(b), a mattress that qualifies as a children’s
) way that meets the combination of prototype testing, quality
cumentation requirements specified in Part 1633 is a “manufacturing
[that] consistently creates finished products that are uniform in

n 1107.21

In an effort to reduce the impact
proposes that a manufacturer of

that the proposed rules would have on small businesses, the CPSC
a children’s product would not need to conduct periodic testing until it

manufactures 10,000 units of that product. See 1107.21(d). The proposed rule does not specify over

what time period this quantity of

production may occur. Once this quantitative threshold is passed, the
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manufacturer must then perform
production have occurred.

While the first part of the propost
is triggered once they pass the 10
the same businesses that were “sr
“small” even afterwards.

To avoid this undesirable outcom
industries such as the mattress ing
comprised of small businesses, th
product for every 10,000 units of
product has not occurred since th
manufacturer sets as part of its co
than 1 sample per 10,000 units pr

This change would continue to pr

omments

periodic testing without regard to whether the next 10,000 units of

=d rule is reasonable to protect small businesses, the second part that
,000 unit mark will impose substantial new and unreasonable costs on

nall” for these purposes before the threshold was hit and remain

e, ISPA urges the CPSC to state in its final regulations that for

dustry, which the agency’s own data show is overwhelming

e periodic testing requirement can be met by testing no more than one
production of a given product, provided that a material change to that

e last periodic test. (Depending on the internal controls a given

mponent and finished product testing program, a frequency of less
oduced may in fact be appropriate.)

otect the small companies from unreasonable testing costs throughout

their production activity, and would treat all manufacturers in a highly competitive industry like ours in

a consistent manner. |

E. Random Samples — Sect|
Mattresses are often produced onl

produce a mattress until an actual
is to be used for testing, an order
mattress to be tested remains blin
necessarily have to be selected fr
the actual selection of the produc

4, Other Comments

A. The CPSC Should Cond

jon 1107.22

a “just in time” basis. For example, many manufacturers do not
order has been placed for the product. Thus, to select a mattress that
for a product must be generated (though the selection of the actual
d). The CPSC should clarify that random samples may not

om existing inventory and may be generated for testing provided that

[ remains random.

uct a Cost-Benefit Analysis of the Impact of the Proposed Rule

Before Implementing it

With Regard to Mattresses

The CPSC took all of the factors

developed and promulgated Part

recordkeeping, labeling and certi
detailed and carefully balanced s¢
system for testing mattress protot
in design and materials composit
standard. The CPSC also conduc
standard to the benefits in terms
were cost effective.

As the CPSC notes, “[t]he propos

described in the first section of these comments into account when it
1633. As a result, the testing, quality control, documentation and
fication requirements set forth in Parts 1632 and 1633 represent a
>t of procedures and controls. The agency established a stringent

ypes, controlling raw material quality, allowing for limited variation
on from a qualified prototype, and documenting compliance with the
ted an extensive cost-benefit analysis, comparing the cost of the

vf improved safety, and concluded that the provisions of Part 1633

ed rule, if finalized, could have a significant adverse impact on a

substantial number of small businesses.” Id. at 28359. The overwhelming number of facilities in this
country that manufacture mattresses (nearly 97%, according to the CPSC’s data) are small businesses.
As discussed above in Part 1 of these comments, this industry has been hit hard by the current
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recession, and urges the CPSC to
impose on mattress manufacturer:

omments

take into account the financial hardships that its proposed rule will
.

For any safety standard rulemaking that the CPSC undertakes after it finalizes the Part 1107 rules, the
agency will need to take into accbunt the cost of complying with the Part 1107 rules as well as a
proposed safety standard itself when evaluating the costs and benefits of the future safety standard.
Industries like the mattress industry, which are subject to standards that pre-date the effective date of
Part 1107, should also be entitled to a similar cost-benefit analysis before the costs of meeting Part

1107 are imposed.

To do otherwise would distort the true costs and benefits of the CPSC’s safety standards. Therefore,

ISPA urges the CPSC to conduct

a new cost-benefit analysis — looking at the combined impact of Parts

1632 and 1633, plus the new Part 1107 rules on mattress producers — before imposing these significant
new costs on the industry. Failure to do so could cause incalculable harm to the industry.

B. Before Part 1107 Beco

es Effective, CPSC Should Conduct Regional Industry-Specific

Workshops to Explain the New Requirements

In adopting testing regulations that can be applied to all consumer products regulated by the agency,
the CPSC out of necessity must yvord these proposed rules in a very general manner. As a result, it is
difficult in many instances to un@erstand exactly how these general rules will be applied to specific

~ industries that manufacture products in compliance with existing and complex safety standards like
those codified in Parts 1632 and 1633.

To minimize the confusion and uncertainty that will occur when these rules are finalized, ISPA urges
the CPSC to conduct regional industry-specific workshops to explain to the regulated manufacturers

how these general rules will apply to their existing procedures and where new regulatory obligations

exist. ISPA would welcome the opportunity to participate in such workshops.

* * *®

Please contact me at (703) 683-8371 or chudgins @sleepproducts.org should you have any questions

Sincerely,

S FT~

Christopher Hudgins

Vice President, Government Relations & Policy
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TO:  Consumer Products Saf%aty Improvement Act
FR: Joseph L. Ertl, Presidenit
563-875-2436, x240
jertl@scalemodeltoys.com
RE: Docket No. CPSC-2010-0037

We are a small American-based
the only die-cast metal toy man
and the Chinese have failed to p
be sad if our Government close
required through CPSIA’s Dock

For third party testing it cost us
multiple units per batch. We m

As an American-based manufal(i
1. We are ISO 9001:2008

toy manufacturer, in business since 1978, We believe Scale Models is
nfacturer remaining in the USA. We have fought Chinese competition

ut us out of business. Our customers want American made toys. It would
d our doors or forced us to go to China because of the high compliance

cet No. CPSC-2010-0037.

$3,700.00 to test one unit. The market will not absorb the costs to test
ake about 20 different models with various paint and body configurations.

turer, we do not see a need to third party test for the following reasons:
compliant.

2. We document all our sypplier receipts of metal, plastic and powder paint materials.

3.

The 90 PPM lead specification
calls for a lead content of 500 P
cooking and baking ware. J# do
eat food baked in a die-cast cak
Please come to a realistic soluti
business due to CPSIA’s comp
product line, which was previoy
manufacturers, such as Scale M

Please help to keep the Americ
now in the fourth generation of

To learn more about our Comp

Thank you for your consideration.

We conduct a metal analysis for each production run with our Spectrometer.

is not realistic. The standard aluminum die-cast alloy, Aluminum 380,

PM. This standard has been used for years. Aluminum 380 is used for
esn 't make sense that a child cannot ride a die-cast pedal tractor but can

te pan.

on for American manufacturers soon. Presently, our toy business is out of
iance requests. We have laid-off production laborers for a 60-year old

nsly safe. There has got to be a simplified solution for American
[

odels.

an Tradition of riding pedal tractors Made In the USA. Scale Models is

toymakers.

any please visit www.scalemodeltoys.com.
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U.S. Consumer Product Safety Co‘mxmssmn

4330 East West Highway
Bethesda, MD 20814

Re:

CPSC-2010-0038; and 2)

Intertek Consumer Goods, NA Comments Regarding: 1) Testing and Labeling Pertaining to
Product Certification, 16

CFR Part 1107, Notice of Proposed Rulemaking, CPSC Docket No.
Conditions and Requirements for Testing Component Parts of

Consumer Products, 16 CFR Part 1109, Notice of Proposed Rulemaking, CPSC Docket No.

CPSC-2010-0037.

In response to the above referenc
comments:

I. Summary of Comments.

At the outset, Intertek applauds t

staff and commissioners alike — {
rules. Intertek also acknowledges

proposed rules for public comme
complex issues raised by the proposed rules.

commissioners on many of the

ed proposed rules, Intertek Consumer Goods, NA submits the following

he U.S. Consumer Product Safety Commission (CPSC) — professional
or the tremendous effort they have undertaken to produce the proposed
the Commissions’ accomplishment in unanimously voting to issue these
nt. There are understandably strong and divergent opinions among the
But a unified request for

public input encourages more and more beneficial comments from affected stakeholders.

While the proposed rules are of ¢
on three areas for its comments;

procedures, as set forth last yea
analysis be incorporated into the 1
(3) a suggestion that the CPS(
Laboratories (NRTL) program an
the proposed rules.

Each of these comments and sugg
manufacturers and other custom

comments are not intended to “fe

practical and efficient means o
Improvement Act (CPSIA).

ourse quite extensive in scope and content, Intertek has chosen to focus
(1) encouraging more specific allowance for certain lead paint test
r in the Intertek/AAFA Petition; (2) a suggestion that design hazard
rule to address the root cause of the large majority of product recalls; and
C recognize the existing and proven Nationally Recognized Testing
1d products certified under that program as being per se compliant with

sestions 1S based on Intertek’s decades of direct experience working with
ers to meet testing, certification and quality assurance needs. These
ather Intertek’s nest.” Rather, they are offered in good faith as proven,
[ achieving the landmark mandates of the Consumer Product Safety
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1. Overview of Intertek.

Founded over 100 years ago by T
and performance of incandescent

inspection and certification serv

homas Edison as Electrical Testing Laboratories (ETL) to test the safety
bulbs and lamps, Intertek is today a world leader in providing testing,
ices for a wide range of products and processes, including consumer

products under the jurisdiction of the CPSC. Intertek maintains over 1,000 labs and offices in over 110
countries and manages over 150 certification programs, including many for consumer products. The
company also currently owns and operates 25 CPSC recognized labs for the third party testing of

children’s products to mandatory

With respect to CPSC activiti

Improvement Act (CPSIA), Intert
For example (and

stakeholders.
Footwear Association last year
standard, based on test methods

chain both time and money, while

III. Comments Regarding

Component Parts of Co

CPSC standards.
¢s, including the implementation of the Consumer Product Safety
ek routinely contributes its experiences and ideas to the agency and its
as described below) Intertek, along with the American Apparel and
petitioned the CPSC to allow product certification to the lead paint
that have the potential to save manufacturers and others in the supply
fully protecting consumers.

the Proposed Rule, “Conditions and Requirements for Testing
nsumer Products:” The final rule should specifically allow the lead
h in the Intertek/AAFA Petition, in order to remove any doubt about their

paint test methods set fort)

permissibility and to reduce testing costs for affected companies, without any reduction in testing

reliability or consumer pr

On July 9, 2009, Intertek and the

a petition to the CPSC for the ag
stamping,” and “finished compor

paint standard (16 C.F.R. § 1303
agency review by a unanimous
FOIA10/petition/CP10-1.pdf)

ptection.

American Apparel and Footwear Association (AAFA) jointly submitted
ency to authorize, via regulation, the use of “spray sampling,” “multiple
lent testing” as acceptable means of certifying compliance to the lead in
(“Petition™). In December 2009, the Petition was docketed for official
vote of the Commission. (See http://www.cpsc.gov LIBRARY/FOIA/

While the CPSC has yet to vote oin the Petition, Intertek urges the agency to effectively grant the Petition’s
intended purposes via the proposed component testing rule.

A

As detailed in the Petition, “spra

Spray Sampling and Multiple Stamping.

y sampling” and “multiple stamping” are techniques by which a product

or a portion of a product is either painted or stamped with a surface coating in an area larger than that

which appears on the final prody

ict. These samples are then scraped and tested for the presence of lead,

pursuant to recognized CPSC test procedures.

An example of spray sampling w
of paint and then testing that sal
obtain enough paint for testing, «
the finished product — the doll’s ¢
product (a pair of children’s jea
stamp and tested, thereby avoidi
these techniques save manufactu

rould be to paint an entire doll (or large portion of a doll) with one color
mple rather than having to destroy numerous, finished product dolls to
sspecially if a particular color or type of paint is only on a small area of
eye for example. The technique is similar for multiple stamping, where a
1s, for example) is stamped multiple times with a surface coating brand
ng having to scrape (and destroy) numerous pairs of jeans. Not only do
rers and importers money and time, but, since they are in fact tests of the

2
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actual paint on the actual, final products they provide greater assurance of compliance with the lead paint

standard.

Prior to the December 28, 2009 issuance by the CPSC of its “Interim Enforcement Policy” regarding the
allowance for component testing to support certification to the lead paint and lead in substrate standards
(the latter being relevant once the present stay of enforcement for certification is lifted), the agency’s
informal interpretation of the CPSIA had been that only final products could be submitted for testing and
certification to those standards. The result for the lead paint standard was that several dozen (sometimes
several hundred) product samples had to be submitted for lab testing and destroyed to obtain adequate
amounts of paint for testing. Intertek and the AAFA responded by submitting the Petition, again as a
practical solution to save manufaﬂ;;turers and their supply chain partners money and time, but without any
diminution in consumer protection.

Intertek therefore welcomed both the Interim Enforcement Policy and the proposed component testing rule
to allow the testing of paint or substrate material directly, before those components are incorporated into
the final product set forth in the Intertek/AAFA Petition. Under appropriate safeguards, component
testing of paint, plastic and other component materials can ensure dramatic savings in testing costs for
manufacturers and importers, while assuring that the outcome of the testing — compliant products — is not
compromised.

But given the intricacies and u

safeguards, it is highly uncertain 1
certification, as proposed, will be

retailers. In short, there appear
reliance on suppliers’ component

ncertainties of the proposed component testing rules to assure such
whether agency allowance of component testing to support final product
e embraced by affected industries, particularly importers of record and
to be numerous questions about how, in fact, component testing and
testing and certification is to be conducted to ensure compliance with the

testing rules and compliance with standards. Specifically recognizing the Petition test methods, then, in

addition to final issuance of the o
give adequate assurance that these

assuring compliance with the imp

B.

ther provisions of the proposed rule allowing for component testing, will
> methods are not only permissible but are in fact tried and true means of

ortant lead paint standard.

Finished Component Testing.

The Intertek/AAFA Petition also
the lead paint standard of finish
product. For example, painted bu
child’s garment. As with spray
costs and a high level of assuranc
the final products comply with the

While arguably allowable under b
rule, specific allowance of this fir
the likelihood that such testing v
relief is not specifically granted i
of products tested under the propc

requests that the CPSC specifically approve testing and certification to
led product components, prior to their incorporation into the finished
ittons would be allowed to be tested for lead before they are sewn onto a
sampling and multiple stamping, this provides for both reduced testing
e for all involved in the supply chain that both the tested components and
> lead paint standard.

»oth the Interim Enforcement Policy and the proposed component testing
nished component testing method for children’s products would enhance
vould be embraced by importers, retailers and private labelers. If such
n this rule, then doubt would likely remain about the actual compliance
rsed rule’s component testing procedures.




Iv.

Comments Regarding tile Need to Incorporate Design Hazard Analysis Into Proposed

Testing and Certification Rules: The final rules should require adequate product design hazard
review, both before introdd;tctz'on of products into commerce in the U.S. and, where appropriate, as
an element of remedial action plans.

A.

Importance of Desijg; Hazard Analysisl iﬁ Product Safety.

In a widely noted 2007 academic analysis of 550 CPSC toy recalls between 1988 and 2007, an
examination was made of the root cause of each recall, whether it was the result of a manufacturing issue
(e.g., excessive lead in the paint used on the toy) or whether it was due to some design defect (e.g., an
improperly designed toy that resulted in violation of the “small parts” standard).”> The study found that
fully three-fourths (76.4 percent) of the toy recalls over this 20-year period resulted not from inferior
manufacturing materials or processes, but rather from improper product design.’ These findings are
consistent with annual lists publicly issued by a number of consumer advocacy organizations of what they
consider to be the most hazardous toys on the market for that year.4

Indeed, it stands to reason that design defects would be the leading cause of safety-related problems, not
just in toys and other children’s jproducts, but for all consumer products. There are only a few dozen
CPSC product safety standards in place but thousands of types of products and millions of individual
product types. Even if the CPSC (or the Congress) could try and account for a broader swath of potential
product hazards by issuing more mandatory standards, new products emerge on the market so quickly that
such standards would always cover only a small percentage of potential hazards. In addition, it is likely

that some hazards can practically

issuance of standards. Simply p

enforced, will never fully protect

never be anticipated and/or responded to in a timely fashion through the
ut, adherence to CPSC standards, no matter how numerous or strictly
consumers from even the majority of product hazards. It is good design

and comprehensive design review by qualified individuals that will truly improve the consumer products

safety over time.

While many manufacturers of co
products relative to consumer safs
part, to lack of awareness of thy
whether a particular product des
standards or to otherwise pose a
recalls are the result of design ai
safety standard.

" Although Design Hazard Analysis® is
used to represent the generic service of |
large testing labs, offer throughout the
garticular product or service.

Bapuji and Beamish, University of M
Pacific Foundation of Canada, Septem
“Toy Recalls and China: One Year Late
*1d, at 6.

4 For example, a review of the U.S. PIR
of the 17 toys listed appeared to contain

by WATCH (World Against Toys Caus
caused them to make the list.

>

nsumer products do conduct a systematic review of the design of their
ety, others are less comprehensive in their approach. This may be due, in
> many tools and resources now available that can aid in determining
ign is more or less likely to result in a violation of CPSC mandatory
hazard to consumers. And it should be noted that well over half of all
nd other hazards, not the result of any violation of a CPSC mandatory

a service and registered trademark of Intertek , in the context of this comment, it is

sroduct safety design analysis, which many companies, including a number of other

orld. This comment is meant solely to endorse the activity of design analysis, not any

itoba, “Toy Recalls: Is China Really the Problem?” Canada-Asia Commentary, Asia-

E?Er 13, 2007; Harvard Business Review, March 2008. See also Bapuji and Laplume,

r.” Asia Pacific Foundation of Canada, 2008.

G (Public Interest Research Group) 2009 “Unsafe Toys” list shows that at least 11 out

design rather than manufacturing defects. And of the 2009 “10 Worst Toys” list issued

ing Harm, Inc.}, all 10 manifested issues related to the design of those products that

4




Today, there are a growing number of training programs and other government, academic and industry
resources available to firms and design hazard analysts, including a developed body of human factors
knowledge about how children interact with toys and other products.’. In short, proper design hazard
analysis is today a science, one that can significantly reduce the likelihood that a consumer product will
violate CPSC standards or cause' injury to consumers.® It is therefore critical that the pending CPSC
testing and certification rules require design hazard analysis for both reasonable testing programs for non-
children’s products and in third party testing and certification programs for children’s products.’

Indeed, it is worth noting that the new (2009) European Union Toy Safety Directive is replete with
references to the importance of design appraisal and review. These include a mandate that, by July 2011,
manufacturers must produce and maintain “a detailed description of the design” of toys; produce a “toy
safety assessment” which must include an assessment of “whether there any gaps” between mandatory
standards and the toy’s design ‘“that could present a potential hazard.” The new EU Directive also
mandates that “toys must be designed...in such a way as not to present any risk or only the minimum risk
inherent to their use...” and requires that manufacturers “ensure that procedures are in place” to account

b2 ]

for any “changes in toy design or

be placed on manufactures by n
proposed CPSC rules would sin

requirements of the world’s larges

B. Congressional Inte

characteristics....”® Thus, with respect to any additional costs that might
nandating design hazard analysis, including such requirements in the
nply reflect a degree of harmonization with the pending toy safety
t economic union.

nt and CPSC Authority to Require Design Hazard Analysis in the

Proposed Rules.

Congress’ statutory mandate to t
testing and certification programs
Commission and staff know, this
agency’s preexisting authority ung

he CPSC in Section 102 of the CPSIA was to require comprehensive
s for all products subject to CPSC mandatory safety standards. As the
authority is in addition to, and must be viewed in conjunction with, the
der Section 14 of the Consumer Product Safety Act (CPSA). Taken as a

whole, then, Section 14 of the C
authority to “prescribe reasonab
standards (and thus subject to cert

PSA, as amended by Section 102 of the CPSIA, grants the CPSC the
le testing programs” for any product subject to mandatory Federal
ification).

Section 102 of the CPSIA does specify particular elements of testing plans for children’s products subject
to mandatory standards (including requirements for periodic testing, the nature of test samples to be
submitted for testing and that there be in place procedures to prevent undue influence over third party test
labs, etc.). But this congressionally-directed list is by no means exclusive or exhaustive and was not
intended by Congress to be so.

Manufacturing Safer Consumer Products; ISO Guides 50 and 51; and the RAPEX
us other publications.

:sign appraisals not themselves mitigate hazards. Rather, effective design hazard
roduct design so that an informed decision about tolerable risk can be made and risk

% These include the CPSC Handbook for
Management Guidelines, among numerd
%1t is, however, important to note that dg
analysis identifies risks inherent in the p
mitigation efforts may be deployed.

7 This conclusion is also supported by innumerable public statements of CPSC commissioners, present and past, as well as
many senior staff of the agency, who haye repeatedly discussed the critical importance of incorporating good design appraisal
into every consumer product, especially those intended for use by children.

¥ Directive 2009/48EC of the European Parliament and of the Council on the Safety of Toys, June 18, 2009, Finding 35;

Chapter 11, Article 4, Section 4; Annex II, Section 1.3; Annex IV(a).
5
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For decades the CPSC has issued specific requirements of “reasonable testing programs” for a number of
types of products, from bicycle helmets to mattresses. Virtually none of these regulatory requirements
were prescribed or specifically authorized by Congress. Indeed, the proposed CPSC testing rules require
remedial action plans and extensive records production and maintenance requirements — to name but two
examples — which are found nowhere in the CPSIA or elsewhere in statute. These requirements have
rather been determined by CPSC staff to be necessary to affect the intent of the Congress in enacting its
authorizing statutes and mandate to protect consumers from unreasonably unsafe products.

Similarly, Intertek believes that mandating design appraisal for products subject to CPSC standards is
necessary to carry out congressipnal intent, utilizing CPSIA and pre-existing Section 14 certification
authority. While there is no direct mention of design hazard analysis in either Section 14 or Section 102
of the CPSIA, a requirement that there be adequate design review prior to selling a product subject to a
mandatory standard and as part of a remedial action plan (whenever a sample failure could reasonably be
the result of a design flaw) is wholly consistent with and necessary to implement congressional intent
underlying both provisions of law. In fact, the proposed testing rule actually concludes that a change in a
product’s design is a material change if the manufacturer knows or should know could affect compliance

with mandatory standards, which
this regard.’

It should also be noted that, in add
the CPSIA, the CPSC has the inh
consumer product safety regulati
CPSIA to “issue regulations, as n
that the CPSC has the authority to

C. Suggested Modific
As explained below, and as set
adequate design hazard appraisal
products and for the certification 1
activities as well as an element o
known to be related to a product d

1. Definition (

is simply a specific proposal to give effect to the intent of Congress in

lition to its existing, broad authority under Section 14 and Section 102 of
erent rulemaking authority under Sections 7 and 9 of the CPSA to issue
ons it determines are in the public interest and under Section 3 of the
ccessary, to implement the Act....”!" There can be no question, therefore
mandate design appraisal via the proposed rules.

ations to Proposed Testing Rule.

forth in detail in Attachment A, Intertek strongly recommends that an
be a requirement of both reasonable testing programs for non-children’s
requirements for children’s products, both with respect to precertification
f any remedial action plan when a sample failure is known or should be
esign issue.

of “Design Appraisal.”

The proposed testing rule sets
manufactures must undertake to
specific documents. Intertek ther

® While Intertek believes that all the com
rules, this reference in the proposed testi
the scope of the proposed rule.

'° Intertek also notes in this regard that,
consumer products under its jurisdiction
beyond the scope of these proposed rule

forth a number of new requirements in terms of specific actions
be complaint with the new regulations, including the production of

efore suggests establishing the requirement for design hazard analysis by

iments contained herein are fully within the scope of either or both of the proposed
ng rule regarding design appraisal clearly makes these comments relevant and within

while it would likewise be permissible for the CPSC to require design appraisal for all

under its inherent rulemaking authority, such comment may be considered to extend

s, which apply to only those products subject to mandatory standards.
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requiring the production of a “d631gn appraisal,” with specificity as to what the elements of such
appraisals must be. ‘

Intertek therefore proposes a deﬁ¢ition of “design appraisal” as a “technical document that identifies and
characterizes potential hazards assomated with a consumer product” which must be conducted “by
individuals who demonstrate the knowledge and skills to manage the process....” Additionally, design
appraisals are suggested “to mclude at a minimum, an engineering, chemical and biological analysis of
the product, as appropriate to the type of product and the materlals contained in the product,” which
Intertek believes would cover mosgt aspects of product safety.'' These definitional requirements are those
that Intertek believes are minimally necessary to ensure that design appraisals achieve their intended
purpose of providing a sound de51gn review of products by qualified individuals.

2. Scope Regajrding Design Appraisal as Element of Remedial Action Plan.

Clearly it would be unreasonable and unnecessary to require design hazard analysis as part of a remedial
action plan upon any sample failure. Rather, Intertek suggests requiring it only when “the manufacturer
knows or reasonably should know that the failure of the product is related to the product’s design.” This
language is consistent with other provisions of the proposed rules, including those related to the
occurrence of a material change in a product, and the suggested language would limit design hazard
appraisal to only those instances where it makes sense for manufacturers and importers to undertake.

3, Recordkeeping Requirements.

Also, to be consistent with the other provisions of the CPSC proposed rules, Intertek suggests that
documentation be produced demonstrating that an adequate design appraisal has occurred and that
appropriate remedial action has taken place, where necessary.

V. Comments Regarding Deference to Federal Nationally Recognized Testing Laboratory
Accreditation Program: The CPSC should not impose redundant new testing requirements to
this proven and universally recognized product testing and certification system.

As the CPSC is aware, the U.S. Occupational Health and Safety Administration (OSHA) administers the
Nationally Recognized Testing Laboratories (NRTL) program. This program was established to ensure
workplace safety, but has produceid ancillary benefits for the safety of consumer products. Through this
program OSHA recognizes pr1vat¢ third party organizations (independent certification bodies and product
testing laboratories) to test and certify products used in the workplace. Many products that are used in the
workplace are also consumer pl‘OCﬁlCtS that are sold by retailers and are used outside of the workplace.-

For example, products that are already included in the OSHA NRTL Program include lighting, electrical
products, cooking appliances and electrical toys. These products benefit from the third party safety
certifications required in the NRTL program. Additionally, the OSHA NRTL Program authorities having
jurisdiction over electrical installations and products — such as the City of Los Angeles and the majority of
cities and states — typically require NRTL certification, either through local codes, formal policies or other
means. A certification mark by a NRTL means that products bearing such marks are compliant with
applicable standards intended to safeguard users from fire, shock and mechanical hazards.

" See Attachment A.




These OSHA recognized NRTLs are required to meet a number of very specific criteria, including

safeguards against undue influenc
products using specified product t

capacity and procedural requireme
authorization that permits the man

workplace products. Intertek has
every year.

e from manufacturers, the capability to adequately test and certify
esting standards and evaluation by OSHA for detailed institutional
nts. After successful testing of a product, an NRTL will issue an
ufacturer to apply the NRTL’s registered certification mark on

12 recognized NRTLs that test and certify many millions of products

The NRTL program is an example of an extremely successful public/private partnership that is both cost
effective and that ensures workpldce and consumer safety. All 50 states and virtually all major U.S.
importers and retailers accept NRTL-certified products as meeting an array of mandatory and voluntary

consensus standards. The electric

al product conformity assessment system in the USA is also recognized

internationally as a premier progrz:im of product compliance and certification. The OSHA NRTL Program
is the cornerstone of that system, g’tlong with the National Electrical Code and local code enforcement.

While Intertek recognizes the resﬁonsibilities of the CPSC specified in the CPSIA statutory directive, as
well as the need to establish testing and certification standards and procedures for children’s and other

consumer products, it urges the CI
certified by an NRTL. The NRTL
and certification of such products
requirements. Intertek therefore r
established NRTL certification pr
distributed for consumer use, are 7

Of course if violations of CPSC st
still maintain its full authority to ¢
products. But given the enormity ¢
implementing Section 102 and the

PSC to avoid requiring redundant criteria for products already third party
program assures competent, independent and comprehensive testing

that it would simply be unnecessary to establish duplicative

equests that the final testing and certification rules defer to the well-

ogram by determining such products, as they are manufactured and

ver se compliant with the proposed testing and certification rules.

andards or otherwise defective products are found, the agency would
xercise recall, civil penalty and its other authorities with regard to such
of the resource and other challenges the agency continues to face in
many other provisions of the CPSIA, CPSC recognition of products

bearing third party NRTL certification marks would be at least one step toward a more efficient allocation
of the agency’s resources, without any diminishment in the protection of American consumers.




Attachment A:

Suggested Changes to Proposed Rule, “Testing and Labeling Pertaining to

Product Certification,” To Include Design Analvsis

Amend “Proposed Rule: Tes?ing and Labeling Pertaining to Product Certification,” to wit:
Subpart B — Reasonable Teéting Program for Non-Children's Products

Section 1107.2 Definitions. |

Insert new subsection (c): “Design appraisal means a technical document that identifies and
characterizes the potential hazards associated with a consumer product that is produced after
design hazard analysis by individuals who demonstrate the knowledge and skills to manage the
process of design appraisal generation by taking a rigorous and multidisciplinary approach to
adequately identify and characterize the potential hazards of consumer products.”

i
I

Section 1107.10 Reasonable 11 esting Program for Non-Children's Products.

i

Insert new subsection (b)(2): “Design Appraisal. A design appraisal is a document identifying
and characterizing the potential hazards associated with a consumer product that are related to
the design of a product. The design appraisal should include, at a minimum, an engineering,
chemical and biological analysis of the product, as appropriate to the type of product and the
materials contained in the prqfduct.”

Insert in subsection (b)(4) (R%:medial Action Plan), after “upon the applicable rule, ban, standard
or regulation.” the following:

“If the manufacturer knows or reasonably should know that the failure of the product is related to
the product’s design, the manufacturer shall conduct a revised design hazard review and produce
a new design appraisal.”

Insert in subsection (b)(5) (Recordkeeping), a new subsection (i)(A):
“Records of the design appraisal and the individuals conducting the design appraisal and records

of the professional qualifications or certifications of the individuals conducting that appraisal,
including design appraisals conducted as part of a remedial action plan.”




Subpart C - Certification of Children's Products

Section 1107.20 Children's Pﬁoduct Certification.

Insert new subsection (a): “Prior to submitting samples of a children's product for testing by a
third party conformity assessment body, manufacturers must conduct a design hazard analysis
and produce a design appraisaiﬂ of the product that identifies and characterizes the potential
hazards associated with that consumer product that are related to the design of a product. The
design appraisal should include, at a minimum, an engineering, chemical and biological analysis
of the product, as appropriate to the type of product and the materials contained in the product.”

Section 1107.26 Remedial Action.
Insert in subsection (c), after f‘...children’s product safety rules.” the following:
“If the manufacturer knows oibk reasonably should know that the failure of the product is related to

the product's design, the manﬁfacturer shall conduct a revised design hazard review and produce
a new design appraisal.” !

Respectfully Submitted,

B/

Gene Rider ;
President, 3
Intertek Consumer Goods, NA




CPSC-2010-0038-0029

Stevenson, Todd

I
From: Gougisha, Michael
Sent: Friday, April 16, 2010 9:55 AM
To: Stevenson, Todd

Subject: FW: reasonable testing program

Todd, | am forwarding this communication to your office for the usual handling.
Thanks

Michael Gougisha
&mme&uta Commissionex Maau o

From: Jim Neill [mailto:Jim. Neill@retail Ieaders org]
Sent: Wednesday, April 14, 2010 10:51 PM

To: Gougisha, Michael .

Cc: Stephanie Lester

Subject: reasonable testing program

Hi Michael,

A short note to let you know that sevi;aral RILA members have read through the hundreds of pages of proposed
rule on testing and labeling, and have@ identified several significant concerns. After this first review, we feel if
adopted as written, these rules are uhclear and may: :

s Be overly burdensome for im?porters, particularly large importers
¢ Require expanded, costly and duplicative testing and recordkeeping
¢ Require retailers to verify testing labs with additional tests and recordkeeping

The Commission staff has tackled an incredibly complicated issue with remarkable tenacity. Retailers are
strongly committed to our proactive %and aggressive efforts, and our partnership with the CPSC, to assure
product safety. At the same time, we are concerned that this proposed rule would require significantly more
work than is currently being done by even the most active retailers with robust product safety programs, and
may not necessarily assure better prc)duct safety.

We look forward to working with Corfnmissioners and CPSC staff to develop the most effective and attainable
reasonable testing program to help ensure the safety of products carried on our shelves.

Thanks,

Jim '

Jim Neill

Vice President, Product Safety
Retail Industry Leaders Association
1700 N. Moore Street, Suite 2250
Arlington, VA 22209

Direct: 703-600-2022



mailto:mallto:Jim.Nelll@retail-ieaders.org

Mobile: 202-412.-8960
Fax; 703-841-1184
Jim.Nelli@rila.org

This email and any attached files are éonﬁdential and intended solely for the intended recipient(s). If you are
not the named recipient you should not read, distribute, copy or alter this email. Any views or opinions
expressed in this email are those of the author and do not represent those of the RILA company. Warning;:
Although precautions have been taken to make sure no viruses are present in this email, the company cannot
accept responsibility for any loss or dq'amage that arise from the use of this email or attachments.
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