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* CONSUMER 6/

"Representing consumers' real interests”

FOUNDED 1977

Petition HP 00-4
Petition to Ban Bath Seats
Comments Submitted by Consumer Alert
October 23, 2000

Introduction

Consumer Alert is pleased to comment on the petition to the Consumer Product Safety
Commission (CPSC), which requests the banning of baby bath seats because the product
instills a false sense of security in parents, who may then leave their babies unattended
and expose them to the risk of drowning.

Consumer Alert does not support the granting of the petition relating to bath seats for
reasons outlined below. However, in the broader interests of consumer safety, it is
encouraging that the petition filed by the Consumer Federation of America, et al,
represents a long-overdue recognition that "safer” technology may produce a less safe
world. It is hoped that this recognition would lead to both CFA and the CPSC considering
the Commission's role in product safety from a “risk vs. risk" perspective. That is, in its
analysis of risk, the Commission should be aware that in seeking to protect consumers
from a specific risk, its actions may increase other risks. As a safety regulatory agency,
the CPSC should be required to analyze both sides of the risk equation when faced with a
policy decision.

The petitioners request that the CPSC ban a product because it presents an example of
“risk compensation." Risk compensation is the concept that people adjust their behavior
to compensate for changes in perceived risk. That is, if a product is perceived as
decreasing a certain risk, people may engage in behavior that offsets the reduced risk --
they may act to increase the risk.

Consumer Alert would caution the Commission that granting the petition on those
grounds would open to challenge a hast of CPSC mandates for design of consumer
products. There are innumerable examples of products under CPSC rules that would lead
consumers to think the products protect them or their children and thus lead them to
engage in risk-taking behavior.

It is even conceivable that almost every rule mandated by CPSC could be called into
question by granting the petition on the grounds provided by the petitioners. Other
petitions using the same arguments could be brought against such products as redesigned
high chairs, bunk beds, cribs, ad infinitum.
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Background
In July 2000 the Consumer Federation of America (CFA) and eight other groups
petitioned the CPSC to ban the products — baby bath seats.

Baby bath seats (or bath rings) are used to support a baby who cannot yet sit up
unassisted in a regular bathtub. The device frees an adult’s hands so that bathing the baby
is easier. Bath seats usually come with suction cups to attach to the tub surface, with a
plastic seat and openings for the baby's legs.

According to the petitioners, there have been 66 incidents of drowning associated with
baby bath seats since 1983. In almost all cases, the drowning occurred when the parent
or adult caregiver bathing the baby left the room to perform another chore, and the baby
was left unattended.

The Petitioners’ Contention

CFA's petition says that to simply blame parents or caregivers for the loss of the child in
a bath seat drowning incident "absolves the product of having any causal role in the
drowning incidents.”

The petitioners say that the inherent design of bath seat products induces a “false sense of
security” among users. “This 'sense of security' leads to increased risk-taking behavior
among those using the product even when the irresponsible nature of caregivers is taken
into accoumnt.”

In support of its contention, the petition cites research done by the Intermountain Injury
Control Research Center at the University of Utah to support its argument. The research
was conducted by Dr. Clay Mann and presented to the National Congress on Childhood
Emergencies in Baltimore on Mary 27.

According to the petition, Mann's research shows that "parents and caregivers of infants
that use bath seats engage in more risk taking behavior than parents and caregivers not
using baby bath seats. "Caregivers using bath seats prepare baths with deeper water and
are more likely to leave a child unattended in the bath for conscious, willful reasons (e.g.,
to perform household chores). This study demonstrates that enhanced risk taking
behavior persists even when the irresponsible nature of caregivers is taken into account.
There is a false sense of safety that is propagated by having a mechanical aid to 'help'
hold a slippery baby upright.”

"Human Tragedies,” Not "Product Failures"

The facts are that tragically some babies do drown in bathtubs -- about 50 small children
per year. Those statistics include about nine children a year who drowned in bath tubs
while they were in the bath seat. The common factor in the drownings is that the babies
were left alone -- sometimes even for short periods of time — in the tubs.
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In its approach to product safety, Consumer Alert suggests that there has to be a balance
between producer responsibility and user responsibility. Producers have a responsibility
to produce products that do not have manufacturing or mechanical defects that can cause
injury or death. Consumers, as users of those products, have a responsibility to use them
according to directions. No product in "safe”—every product could conceivably cause
injury to some person or persons. But some products are "safer."

This is not the first time that the Commission has focused attention on baby bath seats.
CPSC Commissioners had addressed the issue previously, when CPSC staff proposed to
initiate formal rulemaking on the products in 1994,

A1 that time, the Commissioners voted two-to-one against rulemaking and decided
instead to work with the industry to begin a public information campaign to war parents
and caregivers never to leave children unattended in bathtubs. The decision was made on
the basis that the bath seats exhibited no mechanical or design defects that created a
hazard.

The current Commissioners should keep in mind the statement of former Commissioner
Jacqueline Jones-Smith in 1994, who clearly pointed out the facts and the issues:
"Bathtubs and unattended babies are a deadly combination. No product, no device, no
convenience of any kind can substitute for the physical presence of a parent or caregiver.
The incidents associated with bathtub seats and rings that have occurred were all tragic
and preventable events. But these were all human tragedies and not product failures.
These bath seats and rings contained no manufacturing or design defects that constituted
a mechanical hazard."

While every single drowning death of an infant in a tub is regrettable, and preventable,
banning the bath seat seems to be a peculiar remedy. Faulting a product — bath seats for
babies -- because it is "too safe" seems to be an odd position for both for CPSC and CFA
The criticism seems to be that the seats hull parents into a false sense of security that they
can leave their infants unattended. However, most parents should know that where
children, especially infants and toddlers, are concemed, no product design can substitute
for parental attention.

Unfortunately, it is not likely that banning the bath seats will reduce the number of babies
drowning each year in bathtubs; in fact, a ban may increase drowning accidents. From
statistics cited in a recent newspaper article, it appears that about nine children using bath
seats drown per year versus 41 small children who die each year from bathtub drownings
without a bath seat being involved. Tragically, the primary cause seems to be parents who
leave babies alone in bathtubs.

A Dilemma for the CPSC

The concept of banning a product because it is too safe also flies in the face of many
other CPSC mandates for the redesign of products never intended for use with small
children.
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There is a certain irony and inconsistency in the CFA petition to the CPSC. Both the
CPSC chairman and the consumerist group overlook those arguments when the
Commission itself mandates rules for other consumer products.

The concept of banning a product because it is too safe flies in the face of many other
CPSC rules calling for the redesign of products never intended for use with smail
children.

One prominent example is children's bunk beds, which carry waming labels that children
under six shouldn't use them. Some parents, perhaps thinking that guard rails on the top
bunks make such beds “safe” for their toddlers, have put small children in bunk beds —
even in the upper bunks — and have suffered the tragic consequences.

Some CPSC data seem to support that hypothesis For example, from January 1990

through Septernber 1997, CPSC received reports of 54 bunk-bed related deaths of

children, with almost all (96 percent) of the victims three years of age and younger.
A1 /businfo/frnotices/fr98/bunkbed. html

CPSC should apply the same logic to bunk beds as CFA would have them apply to bath
seats. Thus, the question arises: Would upper bunks without railings have been "safer”
for those children since most parents would never dream of putting an infant or a toddler
there? It can be argued that the CPSC-mandated design of bunk beds encourages
dangerous consumer behavior by instilling a false sense of security in a parent. Under
this logic, the bunk beds thus present a "hidden hazard."

The Issue of Risk Trade-Offs

It has been Consumer Alert's observation that too often regulators avoid looking at the
trade-offs inherent in safety regulations or in attempts at risk reduction -- by reducing one
set of risks, you may increase another. That approach is critical in any consumer
protection regulation — there is 2 need to raise questions about how a proposed regulation
meant to improve safety may entail greater risk to some segments of the population. That
very issue arose with child-resistant packaging -- that many seniors who found it difficult
to open medicines were negatively impacted.

Consumer Alert had raised that issue previously with the CPSC in public comments
relating to bunk beds. That is, consumers may not themselves take proper precautions in
product use because they may be misled into thinking that there is “zero risk" -- an
unattainable goal.

Devices and products designed for increased consumer protection may have some
unintended consequences Increasingly safer products can lead to increased risk-taking.

Biased Risk Analysis

Attempting to prevent harm by limiting the use of technologies or by insisting on
standards that do not recognize risk trade-offs may be counterproductive. Specifically, it
may result in the failure to adopt new technologies that significantly reduce actual and



potential risks. In addition, insisting on a level of safety that approaches zero risk can
actually harm consumers by causing increases in costs that can price "safer” products out
of range for the average consumer, or by creating the "moral hazard" problem of risk
compensation.

The CPSC thus must take care not to engage in biased risk analysis, which can occur in
two ways — both of which undermine consumer safety:

(1) The Commission could focus only on the "moral hazard" problem - the product is
“too safe” and thus parents engage in "risk compensation -- a higher level of risk-taking.

1f the CPSC takes this narrow approach, then innovations in consumer product safety
would all be called into question. Features that are more protective -- “safer" products -~
would not as likely be introduced under this concept. "Safer” products on the market
would be banned.

(2) The Commission could focus only on the need to protect people who would misuse a
product or ignore directions.

That approach — the traditional one for the CPSC -- creates both 2 "moral hazard"
problem and other safety concerns that could arise from mandating design of products so
that they are "fail-safe” -- such as higher costs so that consumers instead use a riskier
substitute,

But the CPSC as a regulatory agency can't have it both ways - mandating “safer”
products and trying to ban other "safer” ones. Whether attempts to force products to be
"safe" under all circumstances can lead to bebavior that increases risks is indeed a serious
question that the CPSC needs to grapple with in relation to its own actions. But banning
products like the baby bath seats that have no manufacturing and design defects flies in
the face of reason and commonsense.

Submitted by
Frances B. Smith
Executive Director
Consumer Alert
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From: Beth Vozenilek [beth.vozenilek@wcom.com]

Sent:  Tuesday, October 24, 2000 2:29 AM

To: Cpsc-Os@Cpsc. Gov

Subject: Petition HP 00-4, Petition to Ban Bath Seats' in the subject field.

On June 9, 2000 my 7-month old granddaughter , Olivia Jade Gardner died 24 hours after nearly
drowning in a ‘Safety First “ baby bath seat.
If you will for a few minutes, put yourself in my place. For 7 months I saw my daughter , Stephanie take
very good care of Olivia. Not once during that time
d id I ever have any doubts about Olivia’s care or well-being. I realize I’m asking you to take my word
on that , but anyone who knew Steph would say the same thing. This isn’t something that is happening
to parents on drugs, this is happening to good people , good parents , who loved their babies very much,
but just were misled (being fooled by the sturdiness of the seat ) and now have to live the rest of their
lives with this tragedy. I’m not sure if you ( the 3 deciding commisioners ) are parents or grandparents ,
but if you are, you can only imagine, therefore , my shock that dreadful June afternoon when I received
that frantic call from Steph from the hospital , and our world fell apart.

I remember Steph ‘s words as we stood alongside Olivia ‘s hospital bedside the wee hours of that awful
night.. I remember her words so well , as I too,

as you are today , stood struggling to understand how this could happen.

“Mom” , she said “I ‘m so sorry, I just got so comfortable , seeing her in that seat , so happy and
playing . I thought she was safe, It never even occurred to me that the seat might tip, never even
thought about how it could , or I would have never ever left that room. “

I know you will hear many arguments, all the finger pointing. The manufacturers hiding behind their
warning label, pointing at the parents/caregivers .

But the numbers speak volumes . The warning label is not working !!! And whose paying the price ?? Is
it the manufacturers ? They are content to sit back , doing nothing , as the death tally climbs. And what a
price the parents/caregivers pay. I know firsthand of the pain . Olivia was my only grandchild , and my
heart aches for her. And the pain I see Steph in everyday . She has to say nothing , because I can see her
pain clearly everyday in her eyes.

The seats are misleading parents , fooling them into believing they are something they are not. I know
for a fact, that if that seat would have never entered my daughters home , Olivia would be alive today.
There is NO WAY , if she was bathing her in her sink , without the (false) security of the baby bath seat,
would she have ever taken her hands off Olivia .

You are appointed to protect consumers from products that are not safe .
And I ask of you this day, to REACH OUT AND PROTECT YOUR SMALLEST, MOST PRECIOUS
CONSUMER OF ALL!!

Listen to your hearts . If these seats were “safe’’, would there be 67 Plus deaths associated with them??

And before you cast your vote, ask yourself ... HOW MANY MORE BABIES, IN JUST ONE YEAR
FROM NOW, DO YOU THINK WILL DIE IF YOU ONCE AGAIN VOTE NOT TO BAN???

Thank-you & May God Bless you and give you the wisdom to do the right thing. Get these deathtraps
off the shelves !!

10/24/00
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Mt Vernon, lowa
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In the United States of America
Before the Consumer Product Safety Commission

In The Matter of the Petition of

Consumer Federation of America,

The Drowning Prevention NO. HP00-4
Foundation, et al. to Ban Baby

Bath Seats

INITIAL COMMENTS IN OPPOSITION BY THE JUVENILE
PRODUCTS MANUFACTURERS ASSOCIATION

The Juvenile Products Manufacturers Association (“JPMA” or “the Association™) is a
not-for-profit trade association comprised of more than 400 manufacturers, importers and
distributors of juvenile products, which are used in the care of infants. The Association is
dedicated to the promotion of the safe responsible use of such products for infants. JPMA
promotes public information and safety campaigns, such as Baby Safety Month, adherence to
voluntary and mandatory safety standards, and distributes millions of safety brochures and
product inserts to the public, promoting sound infant care practices.

The Association is submitting these comments in opposition to the above-cited Petition,
requesting that the U.S. Consumer Product Safety Commission (“CPSC” or “Commission”)
determine that infant bath seats present a mechanical hazard pursuant to Section 2(f)(1)(D) of the
Federal Hazardous Substances Act (FHSA), 15 U.S.C. 1261, and should be considered a banned
hazardous substance in accordance with Section 2(q)(1)(A) of the FHSA. Petitioners argue that
the product category encourages “risk-taking behavior” by the caregiver, and that such behavior
is more prevalent with the public that chooses to use the product than those who do not use bath
seats. Simply put, the available evidence and record does not support Petitioners’ contention and
there is no adequate basis, in fact or law, to ban these products from the marketplace. The
American public finds these products useful and they may actually help prevent serious injuries

and deaths.



. TheProduct Category

Infant bath seats, rings and reclining tubs are consumer products intended to assist in
bathing infants by providing an environment in which an infant can be confined to make bathing
easier. The infant sits within the confines of the product. Most products are designed to permit
easy access to the caregiver bathing the child. Bath seats and rings are generally not
recommended for use until six months of age or when the child can sit upright unassisted. They
are usually discontinued in use when a child seeks to escape the confines of the product or can
stand up while holding onto other objects. Theses products have a useful product life of several
months with both lower and upper limits being determined by the development and ability of the
child. Consumers perceive significant advantages associated with using the products. They
report that, by supporting the infant, they enable the infant to be bathed more easily.
Additionally, they are reported to significantly reduce the likelihood of injury (serious or
otherwise) that may be associated with slips and falls. They also reduce potential injury from
slips, falls and muscular strain to caregivers who frequently bathe children.! These products are

_ useful bathing aids favored by the consuming public.?

II. ackgroun
The Commission has Previously Rejected the Relief Sought by Petitioners

The Petitioners (“Consumer Federation of America” or “CFA” and associated advocacy
groups) have requested that the CPSC issue a rule banning baby bath seats and bath rings from
use by the American public. The Petitioners inaccurately assert that this category of bathing aids
pose an unreasonable risk of injury under the theory that they imbue parents and other caregivers
with a false sense of security that children placed in the products will be safe in water-filled

bathtubs when left alone.

A Focus Group Study to Evaluate Consumer Use and Perceptions of Baby Bath
Rings/Seats, CPSC P-93-5839, p. 6, 14.

Recent media attention about the Petition has resulted in overwhelming public support
for the continued use of the products. More than 95% of public contact with the
Association or its members have indicated favorable views toward these products.



The issue Petitioners seek to raise before the Commission has already been previously
considered by the CPSC. In June 1994, the CPSC voted against initiating formal rulemaking
proceedings on baby bath seats and to work with industry to initiate a public information
campaign focusing on the risks taken by parents and other caregivers who leave children

unattended in bathtubs.> The CPSC majority made it clear to the public that

“Bathtubs and unattended babies are a deadly combination. No product,
no device, no convenience of any kind can substitute for the physical
presence of a parent or caregiver. The incidents associated with bathtub
seats and rings that have occurred were all tragic and preventable events.
But these were all human tragedies, and not product failures. These bath
seats and rings contained no manufacturing or design defects that
constituted a mechanical hazard.™

In voting against mandatory rulemaking for the product category, the CPSC stated

“It is clear that the irresponsible actions of those entrusted with caring for

these children have, almost without exception, caused their deaths. If the

Commission fails to address this issue, we will have failed in exercising

our responsibility to alert consumers to the primary cause of these

tragedies. Parents and caregivers must use these products as labeled and
leav unat ina el

! “CPSC Votes Against Rulemaking for Baby Bath Seats”, Release #94-095, June 15,
1994.

! Ibid. See also Statement of Commissioner Jacqueline Jones-Smith on a Staff Proposal to
Issue an ANPR on Baby Bath Rings and Seats, June 15, 1994.

5 CPSC Press Release, #94-095, supra. See also Statement of Commissioner Mary Sheila
Gall - Baby Bath Rings and Seats, June 15, 1994.



The Commission at that time believed that this category of products did not constitute a
mechanical hazard or present an unreasonable risk of injury to consumers under the FHSA. The
FHSA requires that before an article may be regulated under the Act, it be determined to present
a mechanical hazard. In defining such hazard, consideration of the product’s design or
manufacture under normal use, or when subject to reasonably foreseeable damage or abuse, as it
relates to an unreasonable risk of personal injury or illness, is required.® When the product itself
does not contain a mechanical hazard by virtue of its design under normal use or reasonably
foreseeable misuse conditions, it cannot be considered as presenting a mechanical hazard. The
record thus far does not indicate that the products themselves contain a design or manufacturing
defect or that they fail when subjected to reasonably foreseeable damage or abuse. In almost all
of the investigations cited by Petitioners, the bath aids did not fail to perform as intended. The
unsubstantiated theory that use of the products themselves create a false sense of security
because they are too well-made, leading users to somehow believe that it is safe to leave infants
alone in water-filled bathtubs is not a basis for banning the product from the marketplace.
Indeed, evidence suggests that such a theory is simply not true and this theory was explicitly

rejected by the Commission as untenable.’

Industry Has Cooperated with CPSC Safety Initiatives on Bath Aids

6 Federal Hazardous Substances Act, 15 U.S.C. 1261(s)

See

ANBR.Q:LBabLBaﬂLngs_and_S_qaﬁJune 15, 1994 andSial:mmLQLQQmmlmm
Mary Sheila Gall - Baby Bath Rings and Seats, June 15, 1994.




During the past decade, the Association has worked extensively with the CPSC staff to
improve baby bath seats and rings. The result of this collaborative effort has been permanent
warnings on the product and warnings on the packaging of these products not to leave children
unattended or to keep children within arm’s reach. Advertising is developed to always show a
caregiver in attendance when infants in bathtubs are depicted. The Association and industry has
worked to advise retailers to always depict caregivers in attendance when using pictures of
infants in a bath seat or bathtub. Bathing safety tips were included in the Association’s “Be Sure
It’s Safe for Baby” brochures, with extensive distribution nationally. The Association has
worked to obtain editorial coverage of the issue in national and trade media. Some of our
members have developed creative programs designed to promote bathroom safety that covers a
broad range of infant products. These efforts have been consistent with the vote of the CPSC to
promote public information and education.®

The Commission needs to dedicate greater resources to promote public information and
education about safe bathing practices. The fundamental flaw in the information and education
approach by the government to date has been its unwillingness to focus on the issue as a bathtub
safety issue, ignoring up to ten times as many fatalities as are estimated to occur in bathtubs
where bath seats have not been used.” This approach should be contrasted with other public
service announcements (PSAs) used by other children’s safety advocacy groups.'®

Notwithstanding the Commission vote not to ban the products or establish performance

and labeling standards or require development of a voluntary standard, an extensive voluntary

For example, JPMA contacted many consumer and trade publications to promote feature
articles on safe bathing practices; Gerber Products Company distributes bathroom safety
tips and a checklist in English and Spanish in its Baby Safety Shower How-To Kit;
Sassy, Inc. distributes attractive play decals that incorporate bathing safety tips with its
bath toys; Safety 1%, Inc. has promoted a proper display and representation of bath seat
use with catalog and retail distributors.

For instance, see “CPSC Announces Study Results of Drowning Danger Using Infant
Bathtub Seats”, Release #98-002, October 6, 1997.

See, for example, Egleston Children’s Hospital at Emory University PSA “A Child Can
Drown in the Time It Takes to Answer the Phone”, previously referred to by the CPSC
staff as a model PSA; see also Options to Address Risk With Baby Bath Rings/Seats, OS
#5348, May 1994, Tab D; AAP.



standard requiring performance and warning requirements has been implemented by the
American Society for Testing and Materials (ASTM) at ASTM F1967. Interestingly, a
comparison of the Standard’s requirements with those originally set forth in the “Options to
Address Risks with Baby Bath Rings/Seats”, CPSC OS#5348, dated May 1994, indicates that
almost all of the CPSC staff-delineated performance and labeling options have been
implemented.

The Drowning Hazard is Created by Leaving Baby Alone in the Bathtub

Petitioners unsubstantiated claim that the inherent design of bath seat products induce a
“false sense of security” among users in unfounded. Petitioners argue, in effect, that caregivers
are not responsible for exercising reasonable due care while caring for infants in bathtubs. As we
have noted, this speculative theory is contrary to the CPSC’s official position that the action of
caregivers leaving infants unattended in bath seats or rings, contrary to common sense and clear

explicit warnings on the product not to, is unreasonable."

Risk of Drowning is Greater for Infants in Bathtubs Without Bath Seats

Petitioners contend that an aggregate numerical increase in drownings justifies banning
the products. In doing so, they ignore statistical analysis comparing risk associated with and
without use of such products in the bathtub. The 66 infant drownings during which bath seats
were allegedly involved represent an aggregate over 17 years. This is an average of about 4 per
year during such period. This represents only a small percentage of a larger problem since in
excess of 50 infants under one year of age are estimated to drown because caregivers fail to

watch infants in bathtubs.'

I FN 3-5,7

The National Center for Health Statistics (NCHS). Public use data tapes. Compressed

Mortality Files: Code 1910.4. Hyattsville, MD: U.S. Department of Health and Human
Services



Since the 1970s drowning rates have decreased markedly in most age groups with
the exception of toddlers, where rates have remained fairly stable, and infants, where rates may
have actually increased.” For the 12-year period from 1983-1994, 1219 infants drowned
. (2.60/100 000 infants), of which 1036 (85%) were coded as unintentional intent." In contrast to
toddlers, who are likely to drown in residential swimming pools, “more than 50% of
unintentional infant drowning deaths occur in the bathtub.'®

Based on the foregoing, the drowning rate in bathtubs associated with bath seat use is
extremely low given the frequent bathing of infants. Petitioners have ignored the greater risk to
children in bathtubs without bath seats. Statistically, it seems that children are safer when
caregivers use bath seats compared to when they are not in use. The Association and CPSC
estimates that approximately one million of such bathing aids are sold annually. CPSC staff has
estimated that as many as 1.4 million products are in use with infants while the Association
estimates the number now may be closer to 2 million. If the aggregate population of children
under 1 year of age is approximately 4 million, the drowning rate in bathtubs for children bathed
without the assistance of a bath seat may be more than ten times higher than for children with
whom bath seats are used.

In 1994, the CPSC staff considered this risk and concluded that its own review of the data
indicated that it cannot be stated with any degree of certainty that caretakers would have stayed

in the bathroom if the child had not been in a bath seat/ring. Only a small portion of bathtub

Brenner RA, Smith GS, Overpeck MD Divergent trends in childhood drowning rates,
1971 through 1988. JAMA. 1994; 271:1606-1608 [Medline].Note:Rates have remained
relatively stable, despite increases in population for infants under 1 year old.

1 National Center for Health Statistics. Public Use data tapes. Compress Mortality Files:

1983-1994. Hyattsville, MD: US. Department of Health and Human Services

Quan L, Gore EJ, Wentz K, Allen J, Novack AH ten-year study of pediatric drownings
and near-drownings in King County, Washington: lessons in injury prevention.
Pediatrics, 1989; 83:1035-1040 [Abstract]

Wintemute GJ, Kraus JF, Teret SP, Wright M. Drowning in childhood and adolescence:
a population-based study. Am J Public Health. 1987; 77:830-832 [Medline]

National Center for Health Statistics. Public Use data tapes. Compressed Mortality Files:
1983-1994. Hyattsville, MD: US Department of Health and Human Services.



drownings are known to involve such products. The common pattern with and without such
products is that supervision of the victim is interrupted. Beyond that, little information is
available on the events surrounding bathtub drownings."

Under the circumstances, eliminating the product category from the marketplace will not

reduce drownings to unattended children in bathtubs.

Memorandum of C.A. Sedney, EPHF, dated May 3, 1994, citing Memorandum of D.
Tinsworth, EPHA, dated March 17, 1994.



Recent Research Does Not Establish That Use of the
Products Increases Risk of Drowning

Petitioners cite to a recent study based on an extremely limited database involving 32
bathtub drowning incidents where a bath seat was present. The study found bath seat use
resulted in greater water depths in bathtubs. Additionally, Petitioners argue that the study
establishes willful decisions to leave infants alone in bathtubs are involved more often when
bathing aids were used as opposed to when they are not. Even if taken at face value, such study
does not establish that caregivers developed a “false sense of safety” because of use of bath seats.
The study’s author admits that the study does not definitively establish that such behavior is
attributable to bath seat use, that statements upon which the study was based may not have been
truthful, that the determination of which activities were characterized as “willful” as opposed to
“impulsive” were subjective, and that the database is too limited to draw “definitive conclusions
that use of a bath seat caused tragic behavior.”*® The Association is aware of at least one case
where it was independently determined that a bath seat was not causally responsible for an
accidental bathtub drowning, contrary to statements by the caregiver that the product somehow
created a false sense of security that she could leave her son alone in the bathtub."

The other publication cited, while factually accurate, does not establish a causal
connection between the use of bath seats and a higher risk of drowning in bathtubs. The research
cited actually notes that although bath seats are involved in drowning deaths, it is not certain that

use of these products increases the risk of drowning.?

Discussions with Clay Mann, relating to “/nfant Seat Bathtub Drowning: Who's to
Blame” as cited in FN 4 to Petition

1 White, et al. v, Safety 1%, Inc., Massachusetts Superior Court Civil Action No. 97-5748,
dated June 2000. In this decision, the Court concluded that, contrary to allegations
otherwise, the caregiver . . . was aware of and appreciated the obvious danger she was
incurring by leaving [her son] alone in the bath seat in the bathtub. She had read the
warnings on the bath seat and knew her baby could drown if left unattended in the
bathtub. No further warning was needed. Therefore [the Company] was not causally
responsible for the accident . . .".

20 See, “The Role of Bathtub Seats and Rings 1n Infant Drowning Deaths”, Rauchschwalbe,

Brenner and Smith, Pediatrics, vol. 100, No. 4, October 1997. This study has been

confused as representing the position of the CPSC, because one of the authors is a staff

9



member at the agency. This is not the case, indeed, the CPSC, in a press release citing
the study, specifically states “CPSC reminds caregivers that bathtub seats are safe if used
properly, which means providing constant adult supervision when young children are in
the tub.” (see FN 9). This differs from a bias evidenced by the authors.

10



A False Sense of Security Results From Repeated
Risky Behavior By the Caregiver, Not Use of the Products

Statements made by product users provide a better indicia that caregivers undertake risky
behavior in leaving infants alone in bathtubs, because they have previously done it without
catastrophe. Caregivers fully understand the warnings on the products and the tragic potential of
drowning if they leave infants unattended in a bathtub.?'

In general, parents report that they would never, under any circumstances, leave a young
child alone in the bath. Typically, the parents who are so adamant about not leaving a young
child alone in the bath personally know someone who has drowned in water or have read or
heard a story about accidents that have occurred because of children being left unattended near
water.”

“You never leave them. I don’t care what's going on. You take the child

out of the tub. Never leave them.”

“I know of a family where the mother ran to the phone and came back and
the baby was face down. So I have that in my head constantly....If the
phones rings I grab a towel and take her with me.”

“I never do. My brother’s baby drowned so I'm very conscious—not in a
tub.”

Reasons typically given for having turned away or for having left the bathroom during
bath time are minor and include going for a towel, diaper, sleepwear, or a portable telephone.
Some parents do say they have left to prevent their older children from engaging in high risk
behavior (e.g., responding to the door bell without an adult) or to prevent an emergency (e.g.,

removing something from the stove). It is worth noting, however, that parents seem more likely

2 See FN 19; see also A Focus Group Study to Evaluate Consumer Use and Perceptions of

Baby Bath Rings/Seats, CPSC P-93-5839, p. 23.

2 A Focus Group Study to Evaluate Consumer Use and Perceptions of Baby Bath

Rings/Seats, CPSC P-93-5839, p. 19, 21.
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to leave their children in the bath for minor reasons than for household emergencies. Incredibly,
some incident reports indicate that the caregiver left the infant alone in the bathtub to watch
television, cook or perform household chores. Based upon the admissions of caregivers or other
witnesses, the mean time lapse that an infant was left in the bathtub was six minutes, with the
maximum time being thirty-five minutes. Such behavior is irresponsible.

Often, parents report that several things would make them feel more comfortable leaving
a child unattended in the bathtub because there is an older sibling in the bath with the younger
child, or because they are still able to see and hear the child even though they have physically left
the bathroom.

The key factor in the determination to leave the child unattended in the bathtub appears to
simply be that the caregiver has previously done it without accident or tragedy. It is this factor
that seems to be the most significant issue. The confidence from a successful experience in
leaving an infant alone in the bathtub leads to the likelihood of repeated high-risk behavior.
There is no evidence that the product itself leads to this risky behavior. Indeed, the evidence
supports a contrary determination. Almost all of the parents surveyed recalled the warnings on
the product, packaging or instructions and view it as an important reminder that the
consequences of leaving an infant alone in the bathtub could be drowning.”’ This fact undercuts
Petitioners’ argument that the warnings are not noticed and are ineffective. This might account
for the lower drowning rate associated with use of these products, when compared to the higher

drowning rate in bathtubs where such products are not present.

III.  The Voluntary Standards Adequately Address
Perf nce an her ir

ASTM Voluntary Standard - Infant Bath Seats (F1967-99)

» See FN 19; see also A Focus Group Study to Evaluate Consumer Use and

Perceptions of Baby Bath Rings/Seats, CPSC P-93-5839, p. 23.

12



The ASTM has developed and implemented a voluntary standard for infant bath seats
which codifies many of the practices developed by industry in collaboration with the CPSC and
other safety advocacy organizations.” Based upon its own review of the industry, the
Association believes that 100% of infant bath seats currently on the marketplace today are
produced and distributed in compliance with the ASTM Standard. The Standard incorporates
mandatory federal requirements such as 16 CFR 1303, 16 CFR 1500.48-1500.51 and 16 CFR
1501. Also, the Standard requires products not to scissor, shear or pinch, not to contain
openings which are toe or finger entrapments and has performance requirements for stability,
loading, use in the tub and function. Most importantly, the Standard codifies the uniform
industry practice of producing such products with clear, explicit permanent warnings on the

product (and its packaging and instructional literature), as follows:?

WARNING:

Prevent Drowning. ALWAYS keep baby within arm’s reach. NOT
for use on textured, non-skid surfaces.

This warning or similar warnings have been permanently affixed to the products for many

years. The ASTM Standard is constantly subject to review by consumer, industry and

government representatives. Indeed, further revisions to the Standard were recently voted upon

and are awaiting balloting and publication. Based on the foregoing, the Commission could not
now as a matter of law reasonably determine that these products presented a mechanical hazard

which is not adequately addressed by an existing voluntary standard.

H F1967-99, Standard Consumer Safety Specification for Infant Bath Seats, American
Society for Testing and Materials.

2 ASTM F1967-99, Sections 6,7 and 8;See also: Plastic Buckets Withdrawal of ANPR, FR

13597/June 2, 1995, Effective drowning warnings have previously been a basis for
termination of rulemaking.
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Petitioners argue, without assessment or regard to the evidence, that the voluntary
standard is inadequate to address the risk of drowning associated with bath seats. The problem
with this argument is that the risk of drowning is associated with leaving an infant alone in the
bathtub, not with use of a bathing aid in the tub. In effect, this is a straw man argument which
fails to support itself. We have already reviewed the Commission’s clear determination that the
drowning hazard does not constitute an unreasonable risk of injury due to the product’s
manufacture or design. The unreasonable actions of caregivers who leave infants unattended in
bathtubs, whether or not a bath seat or ring is used, results in the hazard, with tragic
consequences. This behavior itself defies the common sense approach used by 99.999% of the
population and is unreasonable. As we have noted, the products themselves performed properly
and as intended. It was not the normal or even foreseeable misuse of the product that creates the
hazard, but rather the unreasonable behavior of the caregiver. No standard, whether mandatory
or voluntary, can address this risk.

With respect to the substantive provisions of F1967-99, it is interesting to note that 7 of
the 9 Petitioners evidenced no involvement or interest in participating in the development of any
standard (either voluntary or mandatory) for the product category. Two of the 9 Petitioners (the
Consumer Federation of America and The Danny Foundation) have participated in the
development of the Standard and did not object to its adoption and implementation by ASTM.
They have offered no evidence establishing that such standard is inadequate as to performance or
warning requirements. Additionally, they cannot establish marketplace non-compliance with its
requirements. One must question, then, what is their motivation in seeking a ban of a useful
product category, and whether their position is truly representative of the public they claim to
serve.

Petitioners’ Reference to ASTM Voluntary Standard for
Slip-Resistant Bathing Facilities (F46279) is Inapplicable

Petitioners allege that in 1979 (re-approved 1994), ASTM published a standard for slip-

resistant bathing facilities.’® In essence, the Standard requires a slip-resistant feature for

bathtubs. It was implemented in an effort to prevent fall injuries in bathrooms, which Petitioners

26

F462-79, Standard Consumer Safety Specification for Slip-Resistant Bathing Facilities,
American Society for Testing and Materials.
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acknowledge is a serious injury problem to the general population and to the elderly, disabled,
infants and young children. They correctly contend that the infant bath seats contain warnings on
their packaging and printed instructions that the products are “not for use on textured, non-skid
surfaces.”” They argue that the bath seats are incompatible with such bathtubs. However, they
have not addressed the underlying fact that most bath seats are used on smooth surface tubs and
most of the deaths occurred with such tubs. They ignore the fact that most of the nation’s
housing stock contains smooth surface tubs to which such bath seats securely adhere. This fact
was referenced in the CPSC’s own contracted research study when most respondents reported
that their bathtubs were made of porcelain and are extremely slippery.® Additionally, a
predominance of the fatalities(on identified tub surfaces) in which a bath seat was present did not
involve tipovers of the product in slip-resistant bathtubs.”” Even if such products were to be

misused with such bathtubs, with proper caregiver attention there is no risk of death or serious

injury.
CONCLUSION

For all the reasons set forth herein, the Association requests that the U.S. Consumer
Product Safety Commission deny the Petition, in accordance with its prior determination of this
issue, finding as a matter of law that there is no basis under Section 3(e) of the FHSA, 15 U.S.C.
1262, to determine that infant bath seats present a mechanical hazard. Furthermore, the
Association requests the CPSC to actively implement its previous decision to continually and
vigorously engage in a public information campaign focusing on the risk taken by parents and
other caregivers who leave children unattended in bathtubs. Educational efforts must reinforce
the need for continuous responsible supervision of infants and children around all bodies of

water.® This approach would provide a significant public service and, when the message is

z ASTM F1967, Section 6.5

3 A Focus Group Study to Evaluate Consumer Use and Perceptions of Baby Bath

Rings/Seats, CPSC P-93-5839,

29

See ASTM F1967 Work Group Summary of Incidents , annexed hereto. This data also
indicates that Petitioners ignore the role of abuse and unreasonable behavior in
infant drownings.

30 Jenson LR, Williams SD, Thurman DJ, Keller, PA, Submersion Injuries in Children
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continually reinforced, might reduce the incidents of infant drowning in bathtubs in the United
States The Association is willing to work to promote this message, in partnership with any
interested organization.

Dated: October 20, 2000 Respectfully submitted,
Frederick B. Locker, Esq.
LOCKER GREENBERG & BRAININ, P.C.
Counsel to Juvenile Products
Manufacturers Association, Inc.
420 Fifth Avenue, 26" F1.
New York, N.Y. 10018
(212) 391-5200

C\WINDOWS\TEMP\JPMA Comiments rc Petition to Ban Bathseais2 wpd

Younger than 5 Years in Urban Utah. West J. Med. 1992; 157:641-644; see also Kemp
AM, Mott AM, Silbert JR, Accidents and Child Abuse in Bathtub Submersions. Arch
Dzs Child. 1994; 70:435-438. Con51stent with efforts mted in FNs 8 and 10 and contrary
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qm” Designation: F 1967 — 99

AMERICAN SOCIETY FOR TESTING AND MATERIALS

100 Barr Harbor Dr, West Conshohocken, PA 18428
Repnnted from the Annual Book of ASTM Standards Copynght ASTM

Standard Consumer Safety Specification for

Infant Bath Seats’

This standard 1s 1ssued under the fixed designation F 1967, the number immediately following the designation indicates the year of
oniginal adoption or, in the case of revision, the year of last revision A number in parentheses indicates the year of last reapproval A
superscript epsilon (€) indicates an editonal change since the last revision or reapproval

INTRODUCTION

This consumer safety specification is intended to address certain incidents associated with the use

of bath seats, bath rings, and other similar devices.

The U.S Consumer Product Safety Commission (CPSC) identified drowning incidents which
generally mvolved mfants either tipping over, climbing out of, or shiding through the product after

being left unattended by their caregiver.

This specification does not address incidents in which bath seats are unreasonably misused, are used
1n a careless manner that disregards the warnings and instructions that are provided with each product,
or those instances where the caregiver leaves the infant unattended in the product.

This consumer safety specification 1s written within the current state-of-the-art product technology.
It 1s intended that this specification will be updated whenever substantive information becomes
available and known to ASTM which necessitates additional requirements or justifies the revision of

existing requirements.

1. Scope

1.1 This consumer safety specification establishes perfor-
mance requirements, test methods, and labelling requirements
to promote the safe use of infant bath seats. Products com-
monly referred as bath rings are also included 1n the scope of
this standard.

I 2 This consumer safety specification is intended to reduce
the risk of death and minimize injury to infants resulting from
use and reasonably foreseeable abuse of infant bath seats

1.3 No infant bath seat produced after the approval date of
this consumer safety specification shall, either by label or other
means, indicate comphance with this specification unless it
conforms to all requirements contained herein,

1.4 The following precautionary caveat pertains only to the
test methods portion, Section 9, of this consumer safety
specification: This standard does not purport to address all of
the safety concerns, if any, associated with its use. It is the
responsibility of the user of this standard to establish appro-
priate safety and health practices and determine the applica-
bility of regulatory linutations prior to use.

1.5 The test values and dimensions stated in inch—-pound
units are to be regarded as standard. SI values in parentheses
are given for information only.

2. Referenced Documents
2.1 ASTM Standards.

' This spectfication 1s under the junsdiction of ASTM Committee F-15 on
Consumer Products and 1s the direct responsibility of Subcommuttee FIS 20 on Bath
Seats

Current edition approved Apnl 10, 1999 Published June 1999

D 3359 Test Method for Measuring Adhesion by Tape Test 2

F 462 Consumer Safety Specification for Slip-Resistant
Bathing Facilities?

F 963 Standard Consumer Safety Specification on Toy
Safety?

22 Federal Regulations.*

16 CFR 1303 Ban of Lead-Containing Paint and Certain
Consumer Products Bearing Lead Containing Paint

16 CFR 1500 Federal Hazardous Substances Act Regula-
tions, including sections:

1500.48 Technical Requirements for Determining a Sharp
Point in Toys and Other Articles Intended for Use by
Children Under § Years of Age

1500.49 Technical Requirements for Determining a Sharp
Metal or Glass Edge in Toys and Other Articles Intended
for Use by Children Under 8 Years of Age

1500.50 Test Methods for Simulating Use and Abuse of
Toys and Other Articles Intended for Use by Children

1500.51 Test Methods for Simulating Use and Abuse of
Toys and Other Articles Intended for Use by Children 18
Months of Age or Less

16 CFR 1501 Method for Identifying Toys and Other
Articles Intended for Use by Children Under 3 Years of
Age Which Present Choking, Aspiration, or Ingestion
Hazards Because of Small Parts

2 Annual Book of ASTM Standards, Vol 06.01.

3 Annual Book of ASTM Standards, Vol 15.07.

* Code of Federal Regulations, available from U S Govemment Printing Office,
Washington, DC 20402.
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3. Terminology

3.1 Definttions of Terms Specific to This Standard

3.1 1 bath seat—a bath seat, bath ring, or other similar
product intended to be placed into a bath tub, sink, or similar
bathing enclosure to provide support to a seated infant during
bathing by an adult caregiver. The product is intended for use
only with an infant who is capable of sitting upright unassisted.

3.1.2 locking or latching mechanism—method of prevent-
ing a bath seat from folding or collapsing during use.

3.1 3 manufacturer’s recommended use position(s)—any
position which is presented as a normal, allowable, or accept-
able configuration for the use of the product by the manufac-
turer 1n any descriptive or instructional literature. This specifi-
cally excludes positions which the manufacturer shows in a
like manner in 1ts literature to be unacceptable, unsafe or not
recommended.

3 1.4 occupant—that individual who is in an infant bath seat
in one of the manufacturer’s recommended use positions.

3.1.5 principal display panel—that part of the product’s
package which 1s most likely to be displayed, presented, shown
or examined under normal or customary conditions of display
for retail sale

3 1 6 stabili>—the abihity of a bath seat to remain upright in
all of the manufacturer’s recommended use positions.

3.1.7 static load—a vertically downward load applied by
weights or other means

4. Calibration and Standardization

4.1 Unless otherwise noted, the bath seat shall be com-
pletely assembled i accordance with the manufacturer’s
instructions.

4.2 The product to be tested shall be in a room with an
ambient temperature of 73 * 9°F (23 = 5°C) forat least 1 h
prior to testing. Testing shall then be conducted within this
temperature range.

4.3 All testing required by this specification shall be con-
ducted on the same unit.

S. Performance Requirements

5.1 All decorated surfaces of the product shall comply with
the requirements of 16 CFR 1303,

52 Hazardous Sharp Point—No sharp point as defined in
16 CFR 1500.48 shall be present on the product either before
or after the product has been tested 1n accordance with Section
9.

53 Hazardous Sharp Edge—No sharp edge as defined in 16
CFR 1500.49 shall be present on the product either before or
after the product has been tested in accordance with Section 9.

5.4 Small Part—No small part as defined in 16 CFR 1501
shall become detached from the product either before or after
the product has been tested in accordance with Section 9.

5.5 Openings—Any shaped holes, slots or cracks that exist
in the product n any of its manufacturer’s recommended use
positions and that are accessible to the toes or fingers of the
occupant through or recessed, or both, into the surface of any
rigid material that admits a 0.210 in. (5.30 mm) diameter rod,
shall also admit a 0.375 in. (9.50 mm) diameter rod. Openings
that have a minor dimension between 0.210 in. (5.30 mm) and
0375 n (9 50 mm) shall be permissible providing the depth is

no greater than the minor dimension of the opening.

5.6 Requirements for Toys—Toy accessories attached to,
removable from, or sold with bath seats, as well as their means
of attachment, must meet applicable requirements of Consumer
Safety Specification F 963.

5.7 Protective Components—If the child can grasp compo-
nents between the thumb and forefinger, or teeth, (such as caps,
sleeves, or plugs used for protection from sharp edges, points,
or entrapment of fingers or toes), or if there is at least a 0.040
in. (1.00 mm) gap between the component and its adjacent
parent component when the product is in its manufacturer’s
recommended use position(s), such component shall not be
removed when tested in accordance with 9.1.

5.8 Stabiluy—For bath seats whose primary method of
stability is contact with the bathing surface and which provide
support for an occupant’s back and support for the sides or
front or both of the occupant, the product shall not allow for
any parts of the product to become separated from it, shall not
sustain permanent damage and shall not tip over after being
tested in accordance with 9.2,

5.9 Restraint System:

5.9.1 Bath seats, when in the manufacturer’s recommended
use position(s), which provide support for an occupant’s back
and support for the sides or front, or both, of the occupant’s
torso must provide a passive crotch restraint and comply with
5.9.1.1. The bath seat shall not include any additional restraint
system which requires action on the part of the caregiver to
secure the restraint.

5.9.1.1 A passive crotch restraint shall be assembled as part
of the bath seat before shipment from the manufacturer or shall
be designed such that the bath seat cannot be used without the
passive crotch restraint in place. The passive crotch restraint
shall be permanently attached to the bath seat.

5.9.2 Bath seats, when in the manufacturer’s recommended
use position(s), which provide support for an occupant’s back
only and do not provide support for the sides and/or front of the
occupant’s torso shall comply with 5.9.2.1,

5.9.2.1 These bath seats are not required to have a restraint.
However, if one is provided, it must be either a passive crotch
restraint which complies with 5.9.1 or both a waist and crotch
restraint in which the crotch restraint shall be designed such
that its use is mandatory when the restraint system is in use.

5.10 Latching or Locking Mechanism—Any unit that folds
shall have a latching or locking device or other provision in the
design that will prevent the unit from unintentionally folding
when properly placed in the manufacturer’s recommended use
position(s). During and upon completion of the test in accor-
dance with 9.3.1, the unit shall remain in the manufacturer’s
recommended use position, and the latching or locking mecha-
nism shall remain engaged and operative after testing. For all
single action locking/latching mechanisms, the mechanism
shall not release with a minimum force of 10 Ibf (45 N) when
tested in accordance with 9.3.2. For all double action locking/
latching mechanisms, there is no force requirement when
tested in accordance with 9.3.2.

5.11 Scissoring, Shearing, and Pinching—When in the
manufacturer’s recommended use position(s), the product shall
be designed and constructed to prevent injury to the occupant
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from any scissoring, shearing, or pinching when members or
components rotate about a common axis or fastening point,
shde, pivot, fold or otherwise move relative to one another.
Scissoring, shearing, or pinching exists when the edges of the
rigid parts admit a probe greater than 0.210 in. (5.3 mm} and
less than 0.375 n. (9.5 mm) at any accessible point throughout
the range of motion of such parts

5.12 Stanc Load—The product shall not break, become
permanently deformed or damaged, or fail to comply with any
of the other requirements of this standard when tested in
accordance with 9.5.

6. Labeling Requirements

6.1 Each unut of product and its packaging shall be labeled
with the safety alert symbol (exclamation mark within an
equilateral triangle), the signal word WARNING in all capital
letters, as well as the following two sentences:

Prevent drowning. ALWAYS keep baby within arm’s reach.

The signal word and all other capital letters shall be in sans
serif type face with letters not less than 0.2 in. (5 mm) in
height, with all remander of the text not less than 0.1 in. (2.5
mm) i height Specified warning(s) on both the product and
the package shall be distinctively separated from any other
wording or designs and shall appear in the English language at
a minimum. They shall also be in a contrasting color to the
background on which they are located.

6.2 Specified warning(s) on the product shall be located so
that they are visible to the adult caregiver when the product is
in the manufacturer’'s recommended use position(s) and the
occupant is in the product.

6.3 Specified warning(s) on the package shall be on the
principal display panel.

6 4 Specified warning(s) on the product shall be permanent
and readable when tested in accordance with 9.4.

6.5 Products not recommended by the manufacturer to be
used on a shp-resistant surface, as defined in Specification
F 462, shall also include a waming to this effect on the
principal display panel of the package. This warning shall use
the signal word WARNING preceded by the safety alert
symbol. In addition, if there are other types of surfaces that the
manufacturer does not recommend the product to be used on,
then additional wamings should be given regarding such
surfaces. These warning(s) shall meet the requirements as
described in 6.1 for letter height, language, color, and type.

6.6 Under no circumstances shall any manufacturer’s wamn-
ings or statements indicate that the infant may be left in the
product without the caregiver in attendance.

7. Instructional Literature

7.1 All units shall have instructional literature enclosed
which explains to the caregiver the proper use of the product.
Such literature shall include instructions for assembly, main-
tenance, cleaning, inspections, limitations of the product, and
storage, as well as the manufacturer’s recommended use
position(s).

7.2 Instructional literature shall also include the waming
specified in 6.1 and, in addition, shall emphasize and reinforce
the requirement that the parent or adult caregiver should
always be present within arm’s reach of the infant in the bath

seat, regardless of the circumstances.

7.3 Instructional literature shall also include the warning(s)
specified in 6.5 when applicable.

7.4 Instructional literature shall instruct the caregiver to
discontinue the use of the product if it becomes damaged,
broken, or disassembled.

7.5 Under no circumstances shall any manufacturer’s warn-
ings or statements indicate that the infant may be left in the
product without the caregiver in attendance.

8. Producer’s Markings

8.1 Each unit of product and its package shall be marked
with the name and address (city, state, and zip code) of the
manufacturer or distributor.

8.2 A permanent code mark or other product indentification
shall be provided on the product and its package or shipping
container. The code will identify the model number and the
date (month and year) of manufacture and permit future
identification of any given model. Any upholstery label re-
quired by law shall not be used to bear the code mark or
identification.

8.3 The manufacturer shall change the model number when-
ever the product undergoes a significant structural or design
modification or a change that affects its conformance to this
consumer safety specification.

9. Test Methods

9.1 Removal of Components:

9.1.1 If the torque and tension tests are to be conducted on
the product, first completely submerge the testable components
for 20 min in clear water that is at an initial temperature of 100
to 105°F (37.8 to 40.6°C). Conduct the torque and tension tests
within 10 min. after removal from the water.

9.1.2 Torque Test for Graspable Components:

9.12.1 Using any convenient method to hold the parent
component in place, grasp the component to be tested and
apply a torque evenly over a period of 5 s in a clockwise
direction until either a rotation of 180° is attained or a torque
value of 4 1bf'in. (0.4 N-m) has been reached.

9.1.2.2 Maintain the torque value or the 180° rotation for an
additional 10 s and then allow the component to return to its
original position.

9.1.2.3 Repeat this test using a torque in the counter-
clockwise direction.

9.1.3 Tension Test for Graspable Components—The same
component that has undergone the torque test shall also
undergo the following tension test immediately following the
torque test:

9.1.3.1 Hold the parent component in place using a suitable
device and then grasp the component to be tested and apply a
tension force of 15 Ibf (67 N) evenly over a period of 5 s in the
direction normally associated with the removal of the compo-
nent. The device used to grasp the component should not
compress or expand the component being tested so that it
hinders any possible removal.

9.1.3.2 Maintain this force for an additional 10 s.

9.2 Stability:

9.2.1 Install the product according to the manufacturer’s
instructions onto the test surface(s) specified in 9.2.3. If the
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manufacturer’s instructions state that the product should be
used only on a smooth surface, then the test shall be conducted
using only the smooth surface. If the manufacturer’s instruc-
tions allow for use of the product on a slip-resistant surface,
then the test must be conducted using both the smooth surface
and the slip resistant surface The tests for stability must be
conducted after the test surface has been flooded with water
that 1s at an initial temperature of 100 to 105°F (37.8 to 40.6°C)
to a depth of 2 1n. (51 mm) above the occupant seating surface,
and then the bath seat has been placed in the manufacturer’s
recommended use position on the surface.

9.22 Test Protocol

9221 Attach a 1 by Ya in, (25 by 6 mm) rigid aluminum
flat bar to the inside edge of any vertical member of the bath
seat. The length of the flat bar must be such that 1t extends
beyond the uppermost edge or surface of the bath seat by at
least as much as the maximum distance D (calculated below)

9.22.2 Calculate the distance D for a tipover force to be
applied to the aluminum bar using the following formula:

D=1{(204m -H2[(518mm - H)72] )

where

H = the height of the uppermost edge of the vertical
member above the seating surface or the height of the
uppermost horizontal surface (if one is present at that
position) above the seating surface, whichever is
greater.

9.22.3 Apply a force of 17.0 Ibf (76.5 N) to the aluminum
bar at this distance D above the height H. Apply the force in a
horizontal plane and outward from the center of the bath seat
over a period of 5 s. Maintain this force for an additional 10 s.
If the bath seat begins to release from the test fixture, continue
to maintain this force and its orentation relative to the
aluminum bar until the bath seat tips over or the 10 s time limit
1s attained.

Note 1—If necessary to prevent the bath seat from sliding honizontally
on the test surface during this test protocol, the bottom edge of the bath
seat may be blocked or wedged to prevent such shding However, such
blocking should in no way interfere or influence the results of this test
protocol

92.24 At the position of each vertical member of the bath
seat, repeat this test protocol, including the recalculation of the
distance D.

9.2.2.5 Repeat this test protocol with the product in each of
the manufacturer’s recommended use position(s).

923 Test Surfaces:

9.2 3.1 Prior to using either test surface, the test surface
shoulid be cleaned thoroughly using an alcohol or other solvent
based cleaner to remove all foreign material.

9.2.3.2 Smooth Surface—A smooth, flat, rigid piece of
plexiglass large enough to accommodate the positioning of the
bath seat in the manufacturer’s recommended use position(s).

9.2.3.3 Ship Resistant Surface—Any surface which meets
the definition established in Consumer Safety Specification
F 462 simulates the bathtub surfaces described therein, and is
large enough to accommodate the positioning of the bath seat
in the manufacturer’s recommended use position(s).

9.3 Latching/Locking Mechanism Integrity :

9.3.1 Resistance to Folding:

9.3.1.1 Erect the bath seat in one of the manufacturer’s
recommended use position(s) on the smooth surface fixture.
Secure the product so that the normal folding motion is not
impeded.

9.3.1.2 Apply a force of 45 Ibf (200 N) in the direction
normally associated with folding the bath seat.

9.3.1.3 Repeat this procedure 5 times within a 2 min period.

9.3.1.4 Submerge the product in enough water to fully cover
the latching/locking mechanism.

9.3.1.5 Repeat the testing prescribed above in 9.3.1.1-
9.3.1.3.

9.3.1.6 Repeat the testing 1n both the dry and the submerged
conditions for each additional manufacturer’s recommended
use position.

9.3.2 Release Mechanism Activation :

9.3.2.1 Products with Single Action Release Mechanism—
With the product in each manufacturer’s recommended use
posttion, gradually apply a 10 Ibf (45 N) force to the latching
or latching mechanism in the direction tending to release it.

9.3.2.2 Products with Double Action Release Mechanism—
Each double action locking/latching mechanism shall require
two distinct and separate actions for release of the mechanism.

9.4 Permanence of Labels and Warnings—To determine the
permanence of a label or printing applied to the surface of the
product, first completely submerge the label or printed area for
20 min in clear water that it is at an initial temperature of 100
to 105°F (37.8 to 40.6°C).

9.4.1 A label attached to the surface of the product shall be
considered permanent if, during an attempt to manually re-
move it without the aid of tools or solvents, it cannot be
removed, it tears upon removal or such action damages the
surface to which it is attached.

9.4.2 Wamings applied directly onto the surface of the
product by hot stamping, heat transfer, printing, etc. will be
considered permanent if the printing in the area tested is still
legible after being subjected to the test described in Test
Method D 3359, Test Method B Crosscut Tape Test, eliminat-
ing the parallel cuts.

9.5 Static Load Test:

9.5.1 Install the product according to the manufacturer’s
instructions onto the smooth surface test fixture.

9.5.2 Flood the surface with water to a depth of 2 in. (51
mm) above the occupant seating surface.

9.5.3 Place a weight of 30 1b (13.6 kg) on the center of the
seat and distribute it upon a 6 by 6 in. (150 by 150 mm) wood
block % in. (19 mm) thick.

9.5.4 Remove the weight after a time period of 20 min and
observe the product for any breakage, deformation, damage, or
failure to meet any other requirements of this consumer safety
specification.

10. Keywords
10.1 bath ring; bath seat; bath tub; drowning, stability
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APPENDIX

{Nonmandatory Information)

X1. RATIONALE

X1 1 Section 3—All of the definitions reflect those previ-
ously approved in the safety standards for other juvenile
products

X1.2 Section 4—This section reflects similar wording pre-
viously approved in the safety standards for other juvenile
products

X1.3 Sections 5 [-5.5—These sections reflect wording pre-
viously approved n the safety standards for other juvenile
products.

X1.4 Section 5 6—All toys associated with a bath seat
product should meet the toy safety standard.

X15 Section 5 7—These are commonly accepted require-
ments for all graspable components on any children’s product.

X1.6 Section 5.8—This requirement 1s based on the need to
determine the ability of the bath seat to remain stable and not
tip over during use, which would allow the infant to become
submerged or trapped. Criteria for testing only bath seats with
back support and support for either the sides and/or the front of
the occupant arises from the need to attach the test fixture to the
product, and also from the assumptions that if no supports are
provided, then there is virtually no tipover potential, and that
the caregiver must be present with the infant at all times.

X1 7 Section 5 9 I—This requirement 1s based on the need
for the bath seat to prevent the infant from sliding through the
sides or front of the product. This does not apply to bath seats
that provide only a back support for the infant. Also, this
precludes bath seats with a passive crotch restraint from also
having any additional restraint system due to the potential for
allowing this additional restraint to give a false sense of
security to the caregiver.

X1.8 Section 5.9.1 |—This wording was adopted from
ASTM F 404, Consumer Safety Specification on High Chairs,
to prevent the caregiver from electing not to use the passive
crotch restraint and require that it be permanently attached.

X19 Sections 510-5.12—These sections reflect wording
previously approved in the safety standards for other juvenile
products.

X1.10 Section 6—This section reflects similar wording that
has been previously approved in the safety standards for other
juvenile products. It is also essential to emphasize that caregiv-
ers should never leave the infant unattended while using these
products, since this is the primary cause of incidents while
these products are in use.

X111 Section 7—This section reflects similar warding
previously approved in safety standards for other juvenile
products.

X1.12 Section 8—This section reflects wording previously
approved in safety standards for other juvenile products.

X1.13 Section 9.1—This section reflects standard testing
methodology for any graspable components. The submersion
for 20 min in warm water was determined to be the most
representative condition for conducting this test.

X1.14 Section 9.2—The initial reference for this test
method was ASTM F 977, Consumer Safety Performance
Specification for Infant Walkers. However, a fundamental
difference between the bath seat and the walker is that in the
bath seat, the infant is in a sitting position without their legs
being extended vertically to use for standing or pushing Using
anthropometric data for a 12 to 15 month old infant, the
maximum crown to rump length is 20.4 in. (518 mm). The 95th
percentile weight for this same age group is 27.8 1b (12.6 kg).
Sixty percent of the weight of the infant was used for the force
calculation. Fifty percent of the difference between the crown
to rump length and the height of the bath seat was used as the
location for this force to be applied.

X1.15 Section 9.3—This section reflects wording previ-
ously approved in safety standards for other juvenile products.

X1.16 Section 9.4—This section reflects wording previ-
ously approved in safety standards for other juvenile products.

X1.17 Section 9.5—This section reflects wording previ-
ously approved in safety standards for other juvenile products.

The Amencan Socely for Testing and Malerials lakes no posilion respecting the validity of any palent nghts asserted in connection
with any item mentioned in this standard Users of this standard are expressly advised that deterrination of the validity of any such
patent nghts, and the nsk of nfangement of such nights, are entirely thewr own responsibility

Ttis standard is subject (o revision at any time by the responsible technical committee and must be reviewed every five years and
if not revised, either reapproved or withdrawn, Your comments are invited either for revision of this standard or for additional standards
and should be addressed to ASTM Headquarters Your comments will receive careful consideration at a meeling of the responsible
technical committee, which you may attend If you feel that your comments have not received a fair heanng you should make your
views known (o the ASTM Commutltee on Sltandards, 100 Barr Harbor Dnve, West Conshohocken, PA 18428
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From: Rick Locker [fblocker@lockerlaw.com)
Sent: Monday, October 23, 2000 4:22 PM
To: cpsc-os@cpsc.gov
Subject: FW:JPMA COMMENTS IN OPPOSITION TO PETITION HP00-4
Bathsort xis bathsumm.xls F1967 pdf JPMA Comments re
Petition to B... Enclosed please find the Juvenile

Products Manufacturers Association (JPMA)

comments in opposition to Petition HP00O-4. These comments are being filed
electronically pursuant to the Commission's solicitation of Comments
concerning the Petition, set forth in the Federal Register/ Vol. 65, No.
163, Page 50968/ August 22, 2000.
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10725 SW 3™ Street Apt. #2
Miami, FL 33174

Sadye E. Dunn

Office of the Secretary

Consumer Product Safety Commission
Washington, DC 20207

telephone (301) 504-0800

Ms. Dunn,

After having read and reviewed Petition HP 00-4 requesting the Consumer Product Safety
Commission to ban bath seats and bath rings used for bathing infants in bath tubs, I have decided
to support the petition. In our research, we came across different statistics presented by both
manufacturers and consumer groups. The information presented was alarming. The problem with
baby bath seats is that children can step out of the seats into the water and become submerged.
The suction cups on the bottom of the seat can detach from the tub, causing the baby to tip over
and become trapped underwater by the seat.

According to Safety First, the product is manufactured for convenience and as bathing
aids to parents with small children. Unfortunately parents take it as the perfect tool for “safe”
bathing.” Once the parent has tried the product and left their child alone for one minute, the
parent will continue to follow the same risky behavior pattern for a longer period of time despite
the warning label found outside the box and on the product itself. The warning label is written in
minuscule letters outside the box and in the instruction booklet that accompanies the product.
The product itself has the warning but the words are engraved in the product’s color making it
difficult to see.

The parents that have had success with the product either reuse the seat or ring for their
second and third child or give it away to a relative to use. The wear and tear resistance on this
product is minimal further increasing the risk that a child might get injured when using this
product. The Consumer Product Safety Commission itself sent out a checklist that must be used
when buying or using a second-hand baby bath seat or ring found in “Tips for Your Baby’s
Safety.” It cautions about the suction cups securely fastened to the product and whether it
attaches itself correctly to the tub.

There are new designs of baby bath seats that look more and more like car seats. This
new designs give parents a false sense of security since they are bigger and more expensive than
the earlier designs. Due to the size and “security” parents feel they ignore how high the water



level in the bathtub might get. Filling the tub with more water than is really needed since there is
no mark on the product itself given by the manufacturer to aide the parent. This too gives the
parent security in leaving their child unattended even for a few seconds. Infants and toddlers are
not able to protect themselves from drowning, even in a few inches of water. Because a child’s
head is the heaviest part of its body, he or she can easily tip over into the overfilled bathtub. The
bath seat will make the body weigh even more since they are strap into it and not allow the child
to get out. Their lungs get filled with water and unable to scream for help. If the parent does not
hear anything they assume the child is OK and continue to do whatever it is they are doing instead
of returning to supervise the child.

We are asking for baby bath seat and rings manufacturers to further improve the faulty
product design. Create more stability for the seat and improve the quality of the suction cups to
increase stability and safety. Baby seats are in the market because they satisfied the minimum
level of safety standards, which seemed to not have been enough. It only takes a few minutes to
look at the statistics being presented by consumer groups of the number of children that have had
untimely and unwanted deaths that could have been avoided. Because the powers exist under the
Consumer Protection Act as an enforcement authority to suspend the sale of Baby Bath Seats due
to faulty design and lack of the manufacturers efforts to correct the problem. Despite the
concrete evidence suggesting the product to be unsafe for public use, baby bath seats are still in
use and sold despite the higher risk of babies drowning than by not using the product. The
information, which denounces the baby bath seats from being defected, has not been disseminated
for others who purchase the product are aware of the dangers associated of it. The U.S.
Consumer Product Safety Commission (CPSC) promoted baby safety in September by placing
special emphasis on keeping babies safe throughout the year. Now is the chance to show that you
mean what you say. Baby bath seats have hidden hazards that can seduce caregivers into
dangerous behavior because they believe their babies are safe when they are not.

CSPC stated that "baby safety must be a shared responsibility. Like the three sides that
support a triangle, government, consumers, and the manufacturers of baby products must work
together for the safety of babies." By removing the product of the market you will be achieving
this goal.

Sincerely,
Scarlette Carballo

scarba0l@fiu.edu
Student, Florida International University
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From: Mary Biggart [squirtus@netins.net]
Sent: Tuesday, October 24, 2000 6:15 PM
To: cpsc-os@cpsc gov

Please ban the Safety First Bath seat, to prevent more senseless deaths of infants! Thanks, Mary Biggart

10/25/00



