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April 15, 2011 
  
I voted with the Commission’s majority today to amend the terms under which we will accept certifications for 
children’s products based on third party conformity assessment body (laboratory) testing to the Standard for 
the Flammability of Clothing Textiles, 16 CFR Part 1610 (“the Standard”).  Under these revised terms, the 
Commission has extended the period during which it will accept “retrospective” testing in support of a 
certificate of compliance with the Standard.  The original rule recognized certificates of compliance with the 
Standard based on testing performed by an accredited laboratory, prior to the Commission’s acceptance of its 
accreditation, provided, among other conditions, that the testing took place on or after August 18, 2010.  The 
Commission will now recognize certificates of compliance with the Standard based on testing that was 
performed by an accredited laboratory on or after August 18, 2009. 
 
Increasing by one year the window during which tests previously performed by a newly accredited lab can be 
used to support a certification of compliance with the Standard will reduce the number of products required to 
be retested.  This will ameliorate to a small extent the burden imposed by the Commission when it incorrectly 
characterized the Standard as a children’s product safety rule.  But my support for doing so should not be 
misinterpreted as an endorsement of the Majority’s underlying decision to characterize the Standard as a 
children’s product safety rule. 
 
As discussed in my August 9, 2010, statement1 explaining my vote opposing the issuance of notices of 
accreditation for the flammability of clothing textiles, there are both legal and policy reasons for not 
characterizing the rules governing the flammability of clothing textiles as children’s products rules subject to 
laboratory accreditation under the CPSIA.   
 
As a legal matter, treating all “consumer product safety rules” as though they are “children’s product safety 
rules” disregards the statute’s creation of a separate new term. In addition, treating longstanding, general 
product safety rules as children’s rules ignores the plain text of the rule of construction provision in the CPSIA 
that refers to children’s products that comply with a “general conformity certification.”2  This language 
specifically anticipates that some children’s products will comply with broad consumer product safety rules via a 
general conformity certificate (GCC). Because GCC’s do not require third-party testing, the statute could not 
have intended children’s products to be third-party tested to all applicable standards, including consumer 
product safety rules such as that governing the flammability of clothing textiles.  Moreover, the CPSIA provided 

                                                 
1
  http://www.cpsc.gov/pr/northup08092010.pdf 

2
  CPSA § 14(h); CPSIA § 102(b). 
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only 10 months to issue notices of accreditation for all “other children’s product safety rules.”3   The 
Commission should not construe the statute to intend the absurd result of mandating the unattainable goal of 
accrediting labs to all of the numerous general consumer product safety standards the agency oversees, within 
such a short time period.  Finally, the clothing textile rules are not similar to the other rules specifically listed in 
the timeline for accreditation.4   Well accepted rules of statutory construction therefore dictate that the 
authority to issue requirements for accreditation to assess conformity to “other children’s product safety rules” 
was not intended to include clothing textile flammability rules or any other rules not intended to ensure the 
safety of a product intended for use solely by children.  
 
There is thus compelling textual evidence that demonstrates Congress’ intent not to require the third party 
testing of general consumer products – such as clothing textiles -- simply because they may also be encountered 
by children.  But there are also important policy reasons not to do so.  Clothing textiles pose no greater risk to 
children than to adults, and the agency’s longstanding approach to enforcing its clothing textile flammability 
rules has been effective.  There is therefore no safety justification for imposing on manufacturer’s the 
tremendous burden of third-party testing to the Standard.  With the economy still struggling and real 
unemployment remaining over 15%,5 the Commission should refrain from unnecessarily increasing the costs of 
job-creating businesses.   
 
The Commission’s failure to recognize the legal and policy reasons supporting the exercise of its discretion to 
distinguish between “children’s product safety rules” and “consumer product safety rules” is likely among the 
reasons there is today broad agreement in both houses of Congress that the CPSIA needs to be amended in 
areas where the law’s mandates are unrelated to risk.  Such amendments would certainly reduce the cost and 
complexity of compliance, while allowing the Commission to focus its enforcement resources on genuine 
hazards.  Unfortunately, the treatment of all “consumer product safety rules” as “children’s product safety 
rules” is one area where the Commission could have taken advantage of the law’s flexibility to avoid such 
unnecessary, costly testing requirements on manufacturers, but chose not to do so.  
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 CPSIA § 102(a)(3)(B)(vi). 
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 CPSIA § 102(a)(3)(B)(i)-(vi). 
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 http://www.bls.gov/news.release/empsit.t15.htm  
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