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I am voting against this proposed civil penalty settlement because | believe that the staff has misapplied
the Commission’s civil penalty regulations, specifically 16 CFR 1119.4 (a)(i)(E). This provision directs
the staff to consider the appropriateness of the penalty in relation to the size of the business, including
how to mitigate undue adverse impacts on small businesses. In addition, | want to highlight my ongoing
serious concern that the agency needs to promulgate a Section 15 (j) rule with respect to drawstrings so
manufacturers are better aware of this hazard and its related consequences.

The Facts:

Winter Bee is an extremely small manufacturer of children’s garments. Between 2004 and 2008, it sold
81,000 children’s sweatshirts with drawstrings at the neck. When Winter Bee became aware of the
hazard presented by drawstrings, in December 2008, it stopped sale and undertook a recall itself to
retrieve sweatshirts on the market and in consumers’ hands. It did not notify the CPSC of its actions
until April, 2009.

The Hazard:

The Commission has been rightly concerned about the choking hazard presented by drawstrings in
children’s outerwear for a number of years. However, our strategy to address this risk was to issue a
guidance on this hazard in 1996 and then post a letter from staff about the dangers of drawstrings on our
web site in 2006. We are taking the position that industry is on notice, based on this web posting and
our ongoing penalty actions, of our view that drawstrings present a substantial product hazard.

If a product presents a substantial product hazard, the manufacturer must notify us immediately or face
penalties for not doing so. Over the past several years, we have levied a number of penalties against
children’s clothing sellers for not informing us of this hazard. Our penalty against Winter Bee is a
continuation of this enforcement strategy. Our penalty against Winter Bee is not for selling the
hazardous product but for not telling us about it in a timely manner.

Application of the Penalty Factors:

The settlement agreement imposes a penalty of $200,000.Our staff had a duty in evaluating Winter
Bee’s conduct, size and related factors to use those factors to get this $200,000 penalty. Essentially,
$200,000 seems to be our initial demand of the company. It is not clear how that figure was settled upon
but the company made the case it was unable to pay such a penalty. The settlement agreement shows
that the penalty the staff assessed is $200,000 but that only $40,000 should be required to be paid
because of the firm’s ‘inability to pay’ more than $40,000, absent some future showing of bad behavior
by the company. The settlement reveals on its face that applying the penalty factors in our regulations
leads us to a $40,000 penalty, not a $200,000 penalty. While it can be argued that the higher penalty is
being mitigated, our regulations would require that any mitigation be of the appropriate penalty, that is
$40,000 paid over two years, not of the $200,000 penalty amount initially asserted by the staff.
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Obviously, as our regulations make clear, we can always set aside a settlement if we find that the
information provided by the company is inaccurate, incomplete or misleading. In that case, we should
look at the behavior and assess a penalty as appropriate. However, to fall back to an amount that has not
been substantiated under the penalty factors is not supportable.

Regulatory Approach to Drawstrings:

I believe that we are now at a point where our enforcement strategy with respect to this hazard
effectively constitutes backdoor rulemaking. The CPSIA amended the Consumer Product Safety Act to
augment our rulemaking authorities giving the agency a new tool — Section 15 (j) — to better address
hazards such as drawstrings. | have been advocating internally for some time that, at a minimum, we
need to promulgate a Section 15 (j) rule with respect to drawstrings so that the world has better notice of
this hazard and our intent to address it. While we have proposed such a rule, it has not been finalized
because of the press of other business. In this respect I believe that our priorities need to be readjusted.



