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his carc and nceds around the clock, He is considered 1o be have Cerebral Palsy, quadriplegic, legal blind.
v is wheelchair bound. Bobby does attend a specialized program through our local school system.
v as been able to lcarn how to do things that doctors said he would never do however will always
remain 100% dependent on a care giver for his daily needs.

I am testifying today on behalf of my son to ask the commission to move the Corded Window Covering
Petition for Mandatory Rulemaking forward and to keep window coverings a top priority in 2017-2018,
Bobby is not alonc. There are many other children just like him, Many parcnts just like me. We wa
manufactures to produce safe cordless products and cover the cords on products that can’t be cordless. We
want to see deadly hazardous cords on window coverings something of the past. Itis only through the
CPSC rulemaking that real change will happen. Asking retailers to go cordless is not enough. Mandatory
rulemaking MUST happen in order to create a fair market and raise awareness on the issue. [ believe in

is comunission. I know what it can do. 1 know you are here to protect children and 1 ask that you protect
the future children of America by moving this process forward. Thank you.

Sincercly,
Heather Dautrich
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Staffing

While I am sure it is a matter of much discussion and action behind the scenes, [ would also urge

ren ty positions should be a priority. Director of Compliance, General Counsel, Small
Business Ombudsman are the most noticeable vacancies. It has to have an impact on performance
and outcomes.

Conclusion
Again, thank you for the opportunity to provide comments. We look forward to working with the
CPSC in addressing these concerns and others that may arise.



Lisa Siefert

Shane’s Foundation NPF









June 7, 2016

Chairman Elliot F. Kaye
Commissioner Robert S. Adler
Commissioner Ann Marie Buerkle
Commissioner Joseph Mohorovic
Commissioner Marietta S. Robinson
Consumer Product Safety Commission
4330 East West Highway

Bethesda, MD 20814

RE: Testimony regarding CPSC agenda and priorities for FY 2017 & 2018
Dear Chairman Kaye, and Commissioners Adler, Buerkle, Mohorovic, and Robinson:

Thank you for the opportunity to share our views on the Consumer Product Safety Commission’s
(Commission) agenda and priorities for fiscal years (FY) 2017 and 2018. We urge the
Commission to make completion and implementation of the Proposed Rulemaking on the
Prohibition of Children’s Toys and Child Care Articles Containing Specific Phthalates an
immediate top priority. Over the remainder of FY 2017 and 2018, we urge the Commission to
expand its oversight and regulation of consumer products containing harmful and potentially
harmful chemicals, making full use of its authority under the Federal Hazardous Substances Act,
the Consumer Product Safety Act and the other statutes enforced by the agency.

The Breast Cancer Fund is a national non-profit organization committed to preventing breast
cancer by reducing exposure to chemicals and radiation linked to the disease. We base our wo
on a foundation of sound, peer-reviewed science showing increased risk of breast cancer from
exposure to chemicals, including carcinogens and endocrine-disrupting compounds (EDCs) such
as phthalates.

Washington Toxics Coalition (WTC) is a state-based non-profit organization that combines
science and advocacy to create a toxic-free future. Through WTC's leadership Washington ate
has achieved policies that get chemicals such as toxic flame retardants, heavy metals, and
hormone-disrupting phthalates out of consumer products - an important source of both human
and environmental exposure. In 2008, WTC led the effort to pass legislation banning six






k from hazardous chemicals. The Commission should then take necessary action to protect
public health, specifically accounting for the vulnerability of certain populations such as ildren
an pregnant women. States such as Washington, Maine, and soon Vermont and Oregon, collect
and make publically available information about the presence of harmful chemicals in products
that are either designed for children or to which children or pregnant women could be exposed.
For example, data from Washington State shows the presence of chemicals such as
formaldehyde, flame retardants, and numerous phthalates in products such as clothing, art
supplies, and baby care items. The Commission should use the data generated by these state
programs as a roadmap to identify additional products that require further evaluation and
potential action to protect the health of children from these dangerous chemicals.

In conclusion, we urge to you prioritize finalizing the proposed phthalates rule and to consider

ingerous chemical exposures from other consumer products. We thank the Commission for this
" opportunity to comment on your future activities and priorities, and look forward to contini 1g
to engage with you on this important work.

Sincerely,

Jeanne Rizzo, R.N. Laurie Valeriano

President and CEO Executive Director

Breast Cancer Fund Washington Toxics Coalition

Also supported by:

Sarah Doll
National Director
Safer States
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Statement of Mark S. Fellin, MPS

Director of Regulatory & Legislative Affairs, JPMA
Before The US Consumer Product Safety Commission on
“Agenda and Priorities FY 2017 and/or 2018”

June 5,2( 5

Thank you Chairman Kaye and Commissioners for the opportunity to provide testimony
on your priorities for Fiscal Years (FY) 2017 and/or 2018.

The Juvenile Products Manufacturers Association (JPMA) has a long and proud history
of ensu 1g that juvenile products are built with safety in mind. JPMA members, who are
comprised of parents, grandparents and caregivers, design products that help parents care
for and protect their children. As an industry, we personally understand the importance of
ensuring that our children are safe in all environments and that parents and caregivers are
educated about the importance of juvenile product safety and best practices v 00s-
ing and u g products for their babies and children.

On behalf of the JPMA members 1 have the honor of submitting and presenting the juve-
nile product industry’s perspective of the ongoing working relationship between our in-
dustry and the CPSC and to provide our suggestions for priorities in the upcoming fiscal
years. Since 2012, 1 have acted in the role of Director of Regulatory and Legislative of
Affairs for JPMA. JPMA has a tremendous appreciation for the work CPSC has done
since the implementation of the Consumer Product Safety Improvement Act (“CPSIA™)
and related amendments thereto. Our Association has a long history of working with state
and federal governments to advance JPMA’s core mission to be an information source
and to provide leadership for all stakeholders related to the production and safe use of
infant products.

CPSC’s engagement with all external stakeholders, including manufacturers, retailers,
consumer advocates and safety experts, is key to the agency’s ability to fulfill its safety
mission. Regulated industries should be viewed as partners in safety as they have vital
information on product specifications, consumer behavior, global supply chains business
practices and the real-life impact of regulations on businesses. Consistent stakeholder en-
gagement will aid the CPSC in making better informed decisions and rulemaking, help
guide the retroactive review of inefficient and burdensome regulations and perhaps most
importantly, address emerging safety risk and hazards. We believe this engagement
should be ongoing and formalized. Therefore, we are supportive of the development of
Fede Advisory Committees to address ongoing issues that have a significant contr u-
tion to CPSC’s mission: import surveillance, recall effectiveness and information collec-
tion/management.

My testimony today, on behalf of JPMA, will focus on four areas: (1) Maintaining

bility and openness as it relates to Section 104 of the CPSIA, more commonly referred to
as the “104 rules” and CPSC staff involvement throughout the ASTM process; (2), initi-
ate rulemaking on JPMA'’s crib bumper petition to adopt the ASTM standard; (3), proper-



ly: oc ngresources to measure and evaluate recall effectiveness ; and (4) continuing
» look at ways to reduce third party testing burdens placed on manufacturers and ensure
resources are available to industry.

I. 104 Rulemaking

The Danny Keysar Child Product Safety Notification Act, section 104(b) of the Consum-

er Prc 1ct Safety Improvement Act of 2008 (“CPSIA”; Pub. L. 110-314, 122 Stat. 3016),

requires the United States Consumer Product Safety Commission to promulgate consu:

er product safety standards for durable infant and toddler products. These standards must
e substantially the same as applicable voluntary standards or more stringent than the

voluntary standard if the Commission determines that more stringent requirements would

further reduce the risk of injury associated with a product.

JPMA has been instrumental in the development of many key standards that have ¢
vanced public safety, with participation by expert engineers and product design consult-
ants from our members in ASTM Subcommittees under F15.18 involved in the develop-
ment of standards on cribs, toddler beds, play yards, cradles and changing tables and oth-
er durable infant products. This group received former Chairman Inez Tenenbaum’s in-
augural Chairman’s Circle of Commendation award for its work as “crucial to the devel-
opment of CPSC’s new mandatory crib standards - the strongest in the world.!” JPMA
and CPSC staff have worked collaboratively throughout the ASTM process. Relying on
each others expertise, we have been able to enhance safety through the ASTM consensus
process by facilitating the creation of effective standards based upon hazard data.? Unlike
most federal standards, such standards do not remain static and are subject to periodic
review and update.® JPMA appreciates all the time and energy that career agency staff
expend by attending meetings and providing constructive feedback.* Like any relation-
ship, it is not always without complications. Let me be very clear, our industry appreci-
ates uniform national safety regulations. Our members take time out of their schedules,
voluntarily and at their own cost in both time and money, to attend ASTM meetings,
chair F.15 subcommittees, perform product testing to investigate whether proposed en-
hancements to standards improve safety, and provide feedback to the appropriate ASTM
subcommittees. The ASTM process is the backbone of many advances in product safety.

! http://www.cpsc.gov/Newsroom/News-Releases/2012/CPSC-Chairman-1nez-Tenenbaum-A wards-Her-
First-Safety-Commendations-to-Five-Individuals-and-Groups/

2 Once a standard has successfully cleared the three levels of peer review provided by ASTM (subcommit-
tee, main committee, and Society), it is assigned a {ixed alphanumeric designation and receives an official
approval date. An ASTM standard is capable of being cited in contractual language, referenced by a code
body, or mandated by government as Congress did for toy safety specifications under ASTM F-963 et. Seq.
and for Section 104 rules when CPSIA was enacted.

3 Review and potential updates are required every five years at minimum, but often revisions occur more
frequently.

4 cpsc January 27, 2016 Final Rule to Amend 16 C.F.R. Part 1031 to expand participation of CPSC staff
in voluntary standard setting processes.



However, this process is based upon consensus agreement, only after consideration of
d . st nd hazard analysis. In this regard, we do not favor regulating simply for the
sake of regulating.

A. ASTM Provides an Effective Forum for Standard Setting.

Over the years, our members have taken CPSC input into account when developing and
revising the ASTM juvenile product standards. We believe in the collaborative nature of
the process, and that the CPSC plays an important and vital role in that process. As part
of is process, CPSC staff must better understand and appreciate the realities of imple-
menting standards for the design and production of actual products. We remain con-
cerned that CPSC staff not arbitrarily change language, placement or dynamic perfor-

1 nce requirements within a standard without adequate justification. The ASTM process
relies on individual participants’ ability to comment on draft proposals, initiate revisions
to a standard and review a final document before approval to ensure that all issues are
vetted appropriately. While this process may take time from a CPSC standpoint, this ap-
proach assures that everyone’s voice is heard and that the “best standard” is available for
publication and consequently CPSC staff reference during Final Rulemaking as required
for durable juvenile products.

In connection with development of ASTM Standards, participants often rely on CPSC
staff to provide summaries of verified incident data and engineering analysis as part of
the process of risk hazard analysis and development of performance requirements. Histor-
ically, such data has been rovided while also maintaining confidentiality in accordance
with CPSA Section 6 requirements. Unfortunately, such data has not recently been as
forthcoming as required.> We urge the Commission to provide such data as is available to
ensure all parties have the necessary informed to make informed decisions.

JPMA also agrees with the Commission’s recent recognition in its Strategic plan to ad-

ess this shortfall when it noted “Difficulty in identifying emerging risks, as compared
to known hazards, is another data- related area of vulnerability for the CPSC. Each of the
strategic goals in the new strategic plan involves strategies and specific initiatives aimed
at improving data systems and increasing data-based decision making.®”

Fini vy, JPMA urges the Commission to work with Congress to address any potential
shortfalls in the timing of 104 rules. On multiple occasions, Congress has provided the
Agency with the opportunity to request changes to this process if necessary. To date, the
Commission has not taken them up on that offer. Too often it seems that a standard is

3 1E: October 19, 2015 letter from ASTM Gate Subcommittee Chair Jon Robinson to staff requesting inci-

dent data to support proposed changes to the gate standard and subsequent CPSC response letter dated No-
24, 2015 that did not provide requested data or information.

°® CPSC Strategic plan 2016-2020 Section 2.1



rushed through the ballot process at ASTM, only to be changed during the fi  rule.” s
dynamic leads to the perception that the CPSC is the only expert in the room.

To that end, and as we all are aware, the CPSC has the authority to enforce current
ASTM standards, In order to fully evaluate all data and make necessary changes, we
would encourage the Agency to request flexibility in that process if the current rate is un-
attainable or compromising of the process.

ike e CPSC, we share the mutual objective of advancing product safety. Many of us
dedicate significant personal time, and resources at ASTM meetings. We appreciate
CPSC’s dedication to the process and believe staff play a valuable role in the standards
setting process.

1L Initiate Rulemaking on JPMA Crib Bumper Petition

JPMA appreciates the Commission’s recent February 16, 2016 Federal Register request,
“Agency Information Collection Activities; Proposals, Submissions, and Approvals: Crib
Bumpers” (CPSC Docket No. CPSC-2012-0034). JPMA and our members submitted
comments and data that we believe will be helpful in your efforts to make a scientific de-
termination on the use of this product. As the proper government agency with regards to
this product category, we would urge the Commission to initiate rulemaking and make a
determination regarding the use of this product.

III. Recall Effectiveness

JPMA believes strongly in the importance of an effective recall combined with govern-
ment cooperation. Our manufacturers pride themselves on their ability to reach consum-
ers and educate care-givers when a recall occurs. For years, the CPSC has been a tre-
mendous asset in getting potentially unsafe products off the store shelves. The award
winning voluntary recalls program’ has saved manufacturers countless hours of negotia-
ns and ensured that recalled products are voluntarily removed from the shelves as
quickly as possible. Additionally, this program affords the CPSC the opportunity to save
staff time and resources by not having to investigate defective product claims. From our
perspective, the proposed changes to the voluntary recalls rule are significantly problem-
atic, As the oft used adage asks, “If it isn’t broke, why are we looking to find ways to fix
it”? The proposed changes will not change the way “bad actors” are currently engaging
with the CPSC, but could reduce the efficacy such recalls by responsible actors and lead
to conflict in the efficient implementation ot voluntary recalls as bureaucratic require-
ments are imposed and required to be extensively reviewed and negotiated.- Many of our

Th  /www.cpsc.gov/en/Business--Manufacturing/Recall-Guidance/Innovations-in-American-
Government-Award-Fast-Track-Recall-Program/



manufacturers are small “mom and pop” entities who might not have resources to engage
in extensive negotiations of formal voluntary recalls as prescribed in the proposed 1 .2

As you know, recall effectiveness is a top priority for our industry as well as the Com-
mission. We were encouraged by the Chairman’s remarks at ICPHSO regarding a work-
shop on this very topic. JPMA believes that all stakeholders play an important role in
improving recall effectiveness. We would encourage the Commission to allocate the nec-
essary funds to conduct this workshop with stakeholders. Additionally, JPMA would en-
courage the Commission to set forth its expectations of what is considered an “effective
rall”

By properly measuring results with quantifiable metrics such as consumer understanding
of a recall and what it means to their product, customer choice in reacting to that recall,
and price point recalls; rather than measuring results based solely on return rates, we can
more effectively understand consumer behavior and better target messaging to ensure that
. parties are notified of a recall and feel empowered to take the appropriate steps based
upon their personal choice.

IV. Third Party Testing Reduction and Manufacturer Resources

Testing is a critical component to product safety assurance. However, small companies
are I struggling with crippling costs associated with unnecessary and redundant third
party tests, an unintended consequence of the requirements under the Consumer Product
Safety Improvement Act of 2008. As mandated by P.L. 112-28, the amendment to the
CP{ \, the agency has spent significant time identifying opportunities to reduce unnec-
essary testing burdens. However, to date, with limited exceptions these funds have gone
to efforts that have resulted in very little relief for the manufacturing community. We
urge the CPSC to continue to look for meaningful ways to reduce costs while still ensur-
ing compliance.

A. Continue to Fund Ombudsman Office

The CPSC created an Office of the Small Business Ombudsman in 2010 which has
proved to be an invaluable resource for small businesses who have CPSC compliance
questions. The Ombudsman also spoke to businesses around the world educating compa-
nies about how to comply with product safety regulations. Most recently, the Office re-
cently created a tool, the Regulatory Robot which is helpful for small companies to better
determine what CPSC regulations would apply to their products. We urge the CPSC to

8 In November 2013, the CPSC issued a proposed rule (78 Fed. Reg. 69793) that could negatively impact
the Commission’s voluntary recall process and would place significant burdens on manufacturers and re-
tailers. Despite extensive opposition to the proposed rule, and Statements that it was not a priority it re-
mains in the Commission operating plan.



inue to invest resources to this position so that small businesses can continue to have
ect line into the CPSC.

Conclusion

Regulations and legislation play an important and vital role in ensuring that only the saf-
est products make it to market, and JPMA will continue to support and advocate for regu-

tion that is meaningful and beneficial to consumers. The CPSC leadership and staff
continue to state that there is an open door policy at the agency for all stakeholders.
JPMA and its members take advantage of the opportunity and engage on a regular basis
to ensure all information and positions are considered in any decisional matters by e
Commission. It is paramount that this policy be maintained and respected for all issues
that affect the regulated community and that considerations of thoughtful, insightful and
expert industry information is considered during each stage of any process. Without this
process, consumers will not be well served.

Finally, as you and your fellow Commissioners look at your individual staff plans for the
upcoming year, we would like to encourage and invite you to JPMA’s inaugural industry
event in the spring of 2017 to be held in Anaheim, CA. This event will bring manufactur-
ers, consumers, retailers, and industry stakeholders together to view new products, dis-
cuss safety improvements, and educate consumers about our industry. The event will in-
corporate and expand upon the programming traditionally offered at the JPMA Washing-
ton Summit, to enable a wider industry audience to benefit from direct access to infor-
mation about the most current regulatory updates and priorities. We believe this is a great
opportunity for you to speak to, and meet with, the regulated community and view the
new products and innovations in the marketplace. As always, we look forward to our con-
tinuing engagement with CPSC and the ability to provide feedback and help in a mean-
ingful way.

Thank you Chairman Kaye and Commissioners for the opportunity to provide JPMA’s
suggestions as you evaluate your priorities. I look forward to your questions.



Randall Hertzler

euroSource LLC
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Todd A. Stevenson

Secretary
“onsumer Product Safety Commission
East West Highway
asda, MD 20814

United States of America

CPSC Agenda and Priorities FY 2017-2018 — Concerns for Small Businesses

Thank you for the opportunity to comment on the issue of the Consumer Product Safety Commission
(CPSC) agenda and budget priorities for fiscal years 2017 — 2018, I’d like to take the opportunity  make
clear the concerns of small businesses of which euroSource is one. This community continues to strug.
against the economic burden created by the Consumer Product Safety Improvement Act (CPSIA.) The
unintended consequences linger and negatively affect small business and stifle the efforts of
entrepreneurs. This is especially true for businesses which import or sell products from Europe and
those that are not helped by the small batch rule.

Small businesses bring unique and diverse perspectives regarding compliance with CPSC regulations as
we work with significantly constrained budgets, low production volumes, and an immense assortment of
items.

Congress passed Public Law 112-28 in August of 2011 which provided a small batch exemption to third
party testing for micro businesses and a pathway for the CPSC to provide burden reduction from third
party tests. But it wasn’t until January of 2016 that we began to see some results and an actual burden
re iction ruling. This delay is largely due to the previous Commission’s policy of placing a low priority on
burden reduction.

The initial burden reduction covers solid trunk wood and is an expansion of the lead determination to
include eight additional heavy metals regulated through the adoption of ASTM F963-11 as a mandatory
standard. Even though there is some debate over the usefulness of a determination that specifies where
on a tree the wood must come from, it is at least a step in the right direction — albeit a small one.

Burden reduction plays a crucial role in the viability of a small business producing children’s products.
Therefore, it is imperative to turn that first step into one of many. Meaningful burden reduction for the
small business community truly centers around determinations used in combination with t

component part rule.

The opportunity is before the Commission to set a course responsive to small business by ensuring that
burden reduction receives a much higher priority and that the forward progress continues. To this end,
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CPSC Agenda and Priorities FY 2017-2018 L

it is necessary that burden reduction be included in the fiscal year 2017 Operating Plan and in the fiscal
year 2018 Congressional Budget Request.

For small businesses, the priorities for test burden reduction are as follows:

1) Continue to expand the lead determination for natural materials to include the eight heavy
« 'ments listed in ASTM F963-11 beyond untreated solid trunk wood.

The research that brought us the trunk wood determination was unable to find sufficient 2"
party data on the following materials: bamboo, beeswax, undyed and untreated fibers and
textiles (cotton, wool, linen, and silk), and uncoated or coated paper and paperboard (wood or
other cellulosic fiber). | encourage the CPSC to allocate funds for 1* party research on these
materials that are unlikely to include any heavy metals. This effort should mirror the efforts used
to create the original lead determination in 2009, which was issued within one year of the CPSIA
becoming law. This should provide confidence among the Commission that CPSC staff have the
knowledge and ability to perform and complete the analysis in an efficient manner.

2) Investigate adding manufactured woods to the lead determinations list — and also to a
determinations list for ASTM F963-11 heavy metals.

Manufactured woods are a very common raw material for toys. Therefore, first party research to
place manufactured wood on a heavy metal determination list has potential to significantly
reduce the testing burden for small businesses.

3) Examination of international toy safety standards to determine areas where commonality exists
and which standard is most rigorous. Testing cost can be reduced by testing once to the most
rigorous standard.

Small toy makers in Europe, many who formerly sold to the US market, continue to be excluded
from entry because of the cost of meeting multiple and unaligned safety standards.
Unfortunately, testing laboratories, for various reasons, are reluctant to perform a single,
combination test certification to multiple standards. A compilation of requirements that
identifies a single test, significantly reduces testing costs for all children’s products businesses
that must meet requirements from more than one jurisdiction.

Resolution of these issues reduces the testing burden on children’s product manufactures while
ensuring compliance with existing standards — exactly what was directed by Congress in 2011. Safety is
not compromised. A productive journey down this path:

1} reopens the US market to a wide variety of safe toys and children’s products,
2) sustains small businesses that provide jobs and economic activity,
3) and, levels the playing field for businesses with low product volumes.

Small b’ 1esses are hindered by excessive costs in their efforts to comply with the Consumer Product
Safety Improvement Act. There often is not an economically viable route to compliance. Remedies were
identified years ago, Congress provided the directive, CPSC staff demonstrated they are up to the task,
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but CPSC policy has de-emphasized burden reduction and there has been little progress towards
accol nodating small businesses.

Jask atthe Commission allocate sufficient funds and resources to the fiscal year 2017 Operating Plan
and the fiscal year 2018 Congressional Budget Request to continue burden reduction research and
rulings in the areas identified:

1) determinations for heavy metals in natural materials,
2) a determination for manufactured woods,
3} and international standards equivalence and comparison.

Together, these efforts help to keep children’s product businesses viable and healthy.

pectfully,

Randall Hertzler,
President, euroSource LLC - - Lancaster, PA
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202-434-7300
202-434-7400 fax

Www.mintz.com

Charles A. Samuels | 202 434 7311 | casamuels@mintz.com

June 7, 2016

SUMMARY OF COMMENTS BY CHARLES SAMUELS, MINTZ LEVIN, AT JUNE 15 HEARING ON
AGENDA AND PRIORITIES

Critical to effective operation of our federal product safety regulatory regime and to consumer
protection is a robust system of Section 15 reporting by regulated entities and appropriate pen ies for
late or no reporting. The system is under stress in an era of both heightened penalties and increasing
scrutiny of less obviously and more minor hazardous patterns of product failures. The situation is
exacerbated by an unclear law and regulations, thin guidance, and staff reluctance to communicate
regarding the basis for the amount of a civil penalty.

This situation creates an environment of distrust and concerns about arbitrary and inconsistent
government action. Fortunately, actions can be taken to improve the CPSC’s transparency and ability of
the regulated community to understand the reporting and civil penalty regimes without constraining the
CPSC from carrying out its critical mission. Use of standard government and stakeholder communication
techniques should be explored (e.g., workshops, advisory committees, hearings, outside neutral expert
input). This would possibly lead to enhanced guidance and/or new methods consistent with the law |
more  ective promoting compliance with the law.

Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.

BOSTON | LONDON | LOS ANGELES | NEW YORK | SAN DIEGO | SAN FRANCISCO | STAMFORD | WASHINGTON
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John Kuppens
Nelson Mullins Riley & Scarborough LLP
Outline of Presentation

1. Manufacturers of consumer products are entitled to predictability
regarding the manner in which the CPSC interprets the CPSA in regulating
the conduct of manufacturers.

2. There is currently insufficient transparency about the way the CPSC
determines if a Section 15 report has been timely made, and the way the
CPSC calculates its recommendations as to civil penalties. As a result, there
is insufficient guidance to manufacturers about how to comply with these
laws and accompanying regulations.

3. The CPSC’s efforts to protect the public and effectively regulate the
manufacturing community will be improved if the CPSC is more transparent
about:

a. the criteria it considers and the weight it gives them in determining
whether to initiate a timeliness investigation; and

b. the manner in which it applies the subjective factors in the CPSA to
arrive at its determination of an appropriate civil penalty.

4. If there is greater transparency and resulting guidance, manufacturers who
strive to maintain regulatory compliance will be better able to do so,
allowing the CPSC to focus its regulatory efforts on other issues. This will
allow the CPSC to better protect the public, and it will improve
communication and cooperation between the CPSC and the manufacturing
community.

5. To achieve these positive changes, the CPSC should study the way the CPSC
currently handles these issues, compare them to other statutory schemes
(and their application by other agencies), and assess the pros and cons of
possible changes.

6. The CPSC’s goals should include providing clear guidance on the issues
noted above. Even if the agency were to decide not to issue formal public
guidance, more fulsome penalty discussions would at a minimum help add
some clarity to the understanding of these issues.



Kerrie Campbell
Chadbourne & Parke LLP



Comments by Kerrie L. Campbell’

“The Need for Transparency Regarding Civil Penalty Determinations”

For Presentation at June 15, 2016 Public Hearing re:
Commission’s Agenda and Priorities for Fiscal Year 2017

1. Important Principles Underpinning The Rule of Law in Our Democracy

¢ Democracy is a system of rule by laws, not individuals.

* The rule of law protects the rights of citizens, maintains order, and limits the power of
government.

e The government is empowered to enforce the rule of law.

e The government serves the people and has a sacred duty to exercise its enforcement
power fairly, impartially and consistently.

e No one may be punished with civil or criminal penalties arbitrarily and without due
process.

e Enforcing the law fairly, impartially and consistently rises above partisan politics,
personal agendas and media attention.

e Enforcing the law fairly, impartially and consistently serves the agency’s mission,
stakeholders and sound public policy.

2. Transparency is Essential to Good Regulatory Governance

¢ Enhanced discretion to demand more severe civil penalties calls for greater transparency
in decision-making.

e Ti sparency fosters investment and competition by providing a regulatory framework
that clearly and predictably defines the regulated community’s rights, obligations and
risks.

e Transparency reassures the regulated community and consumers that sensitive civil
penalty decisions are fair, impartial and consistent.

o Transparency reduces arbitrariness by requiring regulators to publish and justify their
decisions.

¢ Transparency fosters well-reasoned decisions.

e Transparency reduces suspicion of any improper governmental, political or individual
motives.

e Transparency fosters credibility and trust.

' Comments have not yet been finalized. Upon request, final comments will be provided to the
Secretariat via email prior to the June 15, 2016 Public Hearing.



3. Key Elements of Regulatory Transparency

e (Clarity.

e Predictability.

¢ Autonomy and Accountability.
e Participation.

e Open Access to Information.

4. Positive Steps To Achieve Regulatory Transparency Regarding the Commission’s
Determination of Civil Penalties

» Make transparency regarding the Commission’s determination of civil penalties a priority
for Fiscal Year 2017.

e Make a public commitment to exercise the Commission’s power to pursue civil penalties
fairly, impartially and consistently.

e Study informative data and authorities.’

e Identify a framework to evaluate the current level of transparency regarding the
Commission’s determination of civil penalties.

e Survey Staff’s and Commissioners’ views regarding transparency in civil penalty
determinations.’

e Identify existing barriers to improving regulatory transparency.

o Isthere any legitimate argument with the need for transparency?

* Invite seasoned CPSC practitioners in the private sector to meet and openly discuss the
need for a transparent framework regarding the determination of civil penalties.

¢ In collaboration with stakeholders, develop an institutional model of transparency
regarding the Commission’s determination of civil penalties.

2 This outline is drawn from research and concepts discussed in several publications, with
particular attribution to PPIAF’s [Public-Private Infrastructure Advisory Facility] June 2006
Gridlines article, “How to Improve Regulatory Transparency: Emerging lessons from an
International Assessment,” by L. Bertolini.

~ .uere are innovative tools readily available to collect and analyze such data and narratives.
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portable bed rails. The CPSC also reported 155 portable bed rail deaths for that same time period.
These statistics represent only a fraction of the actual number of alleged bed rail related deaths.
According to the CPSC’s 2012 report, these deaths and injuries most commonly occur when the victim
is “cau; t, stuck, wedged, or trapped between the mattress/bed and the bed rail, between bed rail bars,
between a commode and rail, between the floor and rail, or between the headboard and rail.”

While we are engaged in the voluntary standard effort to address this issue, we urge that this process
move more quickly and continue to urge the CPSC to move forward with a ban, an effective man
standard, and a recall of and refund for dangerous bed rails as well as a meaningful and effective
voluntary standard.

H. Baby Bumpers

We urge the CPSC to take strong action to ban baby bumpers. In 2013, the state of Maryland took strong
action to ban baby bumpers as has the city of Chicago in 2009 and the state of New York is considering
the issue now. In 2013, the CPSC voted unanimously to grant the petition of the Juvenile Products
Manufacturers Association (JPMA) to begin rulemaking to address hazards that may be posed by
bumpers. While JPMA had requested codification of an ineffective voluntary standard that simply
supports the safety of one type of bumper, the CPSC indicated that it will not merely codify the existing
voluntary standard but will go much further. The CPSC will review the science, evaluate testing
procedures and performance standards that might lead to safe bumpers, and then make a decisior «
what a mandatory standard or ban should include. We are encouraged that the CPSC will evaluate the
role that bumper pads have played in at least 48 bumper related infant deaths.

We urge the CPSC to take action, consistent with the action taken by Maryland and Chicago to protect
infants from hazards posed by bumper pads.

I. Infant Suffocation- Sleep Environment

The Center for Disease Control and Prevention (CDC) analyzed 2000-2009 mortality data from the
National Vital Statistics System. CDC found that from 2000 to 2009, the overall annual unintentional
injury death rate decreased among all age groups except for newborns and infants younger than 1 year;
in this age group, rates increased from 23.1 to 27.7 per 100,000 primarily as a result of an increase in
reported suffocations.?® Suffocations were the second highest cause of death (motor vehicle deaths
ranked first). As part of the CPSC’s work on safe sleep environments, the CPSC must continue to
prioritize this issue, educate consumers about the importance of safe sleep environments and understand
why data indicates that suffocations have been increasing for infants.

In addition, CFA supports the petition filed by Keeping Babies Safe regarding supplemental mattresses
and urges the CPSC to initiate a rulemaking to ban supplemental mattresses for play yards and other
similar products with non-rigid sides.

. :& petition included an analysis of CPSC fatality data from 2000 through 2013, which documented that
at least 15 children died while sleeping on supplemental mattresses. These deaths involved a child being

20 CDC, Vital Signs: Unintentional Injury Deaths Among Persons Aged 0-19 Years — United States, 2000—2009
httprwww ede covanmwr/preview/ mnvwehtmlmm6 1eO4 L6a L htm7s cid=mm6&ie0d16.
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we red between gaps created when the supplemental mattress was added to the play yard or portable crib.
Thus, supplemental mattresses pose an unreasonable risk of injury to children.

The current standard for Non-Full-Size Baby Cribs/Play Yards (ASTM F406-13) acknowledges the
known suffocation hazard posed by additional mattresses in a non-full-size crib or play yard thi gh

icluding a warning label that warns consumers never to use a supplemental mattress. However, the fact
that stores sell supplemental mattresses for play yards even though the voluntary standard warns that
consumers shouldn’t use them confuses parents and contradicts the intent and meaning of the warning
label. Significantly, the sale of supplemental mattresses undermines the strength of the warning labels on
play yards.

A ban on supplemental mattresses is necessary and consistent with the current mandatory standard.
Further, the standard, alone, cannot address the sale of these products. While the standard acknowledges

¢ suffocation hazard posed by supplemental mattresses and warns consumers not to use them, additional
changes to the standard cannot impact the availability of these products to consumers. A ban by the CPSC
is 2 only effective mechanism to protect children from this known hazard.

We urge the CPSC to act as quickly as possible to ban these products as their availability in the market
place undermines the intent of the warning on the voluntary standard, confusing consumers and putting
children at risk every day.

J. Upholstered Furniture

PSC should continue to prioritize the completion of the Upholstered Furniture rulemaking. In May of
2008, CFA filed comments in support of the rulemaking along with other consumer and environmental
public interest organizations. In that letter, we stated that:

“We strongly support a smoldering ignition performance standard for fabrics and other upholstery
cover materials and urge you to move forward with implementation of this standard. The adoption of
this standard will not only result in superior fire safety for consumers, but will also discourage the
use of fire retardant chemicals (FRs) in furniture filling materials, which have been associated with
serious health impacts to humans, wildlife, and the environment.”

In that letter, we also raised concerns about the continued use of halogenated fire retardants even after
this rule is promulgated and urged the CPSC to require labels indicating such use. We reaffirm the
statements made in our 2008 letter and urge the CPSC to promulgate the final rule which will improve
fire safety standards and will not lead to the use of potentially toxic fire retardant chemicals.

K. Low Income Child Safety

In 2013, CFA released a report demonstrating that children from low-income families are at greater ri
for unintentional injuries and foodborne illnesses than children from higher-income families. Over two-
fifths of children (44%) in the United States, according to the National Center for Children in Poverty,
live in low-income families.

The report, Child Poverty, Unintentional Injuries and Foodborne lllness: Are Low-Income Children at
Greater Risk?, which was based on dozens of academic studies as well as the available, but incomplete,
statistical data, also concluded that, to more fully understand these risks, it is essential to begin
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Orange County, District 9 Long-Term Care Ombudsman , San Francisco Long-Term Care Ombudsman Program, The
Alliance for Better Long Term Care, Maryland Oftfice of the State Long-Term Care Ombudsman, Center for Advocacy for
ghts and Interests of the Elderly (CARIE), Rainbow Connection Community, Michigan Campaign for Quality Care,
George County Social Services, Catherine Hunt Foundation, Inc., ABLE Ombudsman Program, Kansas Advocates for

Better Care, Family Council of Ellicott City Health and Rehabilitation Center, NICHE (Nurses Improving Care for
Healthsystem Elders), Detroit Area Agency on Aging, Indiana Association of Adult Day Services, Massachusetts Advocates
for Nursing Home Reform, Our Mother's Voice, New York City Long Term Care Ombudsman Program, Kentuckians for

sing  ome Reform, Areawide Aging Agency, Ohio Office of the State LTC Ombudsman, Ombudsman Program, Alamo

a Asency on Aging, California Office of the State Long-Term Care Ombudsman, Terence Cardinal Cooke *h Care
Center >ng Term Care Community Coalition, Nursing Home Victim Coalition, Inc, PA State LTC Ombudsman Office, NY
Office of the State Long Term Care Ombudsman, New Hampshire Office of the Long Term Care Ombudsman, Levin &
Perconti, Chicago, Bethany Village Senior Action, Snohomish County Long Term Care Ombudsman Program, DC Coalition
on Long Term Care, Legal Assistance Foundation (LAF), Friends of Residents in Long Term Care, Our Mother’s Voice (NC
Chapter), Advocacy, Inc., California Long-Term Care Ombudsman Association, Montgomery County Long-Term Care
Ombudsman Program, Long-Term Care Ombudsman Program, Central Ohio Area Agency on Aging, OWL — The Voice of
Olc  and Midlife Women (national), PHI — Quality Care through Quality Jobs (national), National Association of States

nited for Aging and Disabilities (national), National Association of State Long-Term Care Ombudsman Programs

(national), National Senior Citizens Law Center (national),Service Employees International Union (SEIU) (national), Direct
Care Alliance (national), United Spinal Association (national), Center for Medicare Advocacy (national), National Research
Center for Women and Families (national)
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Furniture and Television Tip-Overs

We appreciate the agency’s work to improve public awareness of the hazard from
furniture and television tip-overs. This includes the agency’s excellent “Anchor It!” campaign to
3¢ age parents and caregivers to securely anchor furniture and TVs. However, we remain

very concerned about the continued risk of injury or death to young children.> With a child
injured every 24 minutes, on average, as a result of a TV or furniture tip-over incident, we
continue to urge the Commission to use every tool at its disposal to ensure hazardous products
are addressed in a manner that eliminates known risks. We also look forward to working w'
the CPSC, our non-profit and public health partners, and all stakeholders to improve the
inadequate voluntary industry standards covering some of these products.

Corded Window Coverings

We believe that hazardous, accessible window covering cords present an unreasonable
k of injury to young children. In May 2013, we and eight other groups petitioned the CPSC to
promulgate a mandatory safety standard for window coverings.® We are glad the Commission
has advanced the petition since that time, and appreciate the work commissioners have done to
raise awareness about the hazard, engage retailers, and push manufacturers toward constructive
acti

We urge the Commission to keep moving forward as expeditiously as possible. To
prevent future tragedies, we continue to support the development by the CPSC of a mandatory
standard to eliminate the risk of strangulation.” We urge the CPSC to propose such a rule
without delay.

Liqu’ ™ Deterge—* Packets

In light of the unique risks posed to children by liquid laundry detergent pa  sts—which
are much more appealing and toxic to children than regular detergent, and which have generated
more than 45,000 calls to U.S. poison control centers since 2012—Consumer Reports no longer
recommends these products, and will not do so until safety standards lead to a meaningful drop
in injuries. We: o strongly urge households where children younger than 6 are ever present to
skip these laundry pods altogether.®

* See “Letter to CPSC regarding IKEA furniture tipping from Kids in Danger, Consumer Federation of
America. Consumers [Ininn and the Natinnal Cantar frr Haolih Dacnnens L N T o PO, ers Union (Apr. 26, 2016)
(online a

¢ Parents for Window Blind Safety et al., Petition for Rulemakino: FEliminatino dcrocsible Cords on
Window Covering Products (N 2013) (docketed by CPSC as CP13-2 a

7 See “Safetv standards for window hlinde and chadac naad ta ha tnisahar 2 Mo~ ~5orts (June 5,
2015) (online a
8 See *The nrohlem with lanndr dataraant nadc ? Mamaasaw T mcmmin £T-1ee 17 AN L;) (online at



We applaud CPSC for its education and outreach work on the hazard posed by lic id
laundry packets, and its influential participation in the ASTM International process to establish a
volu ry safety standard for them. We are hopeful that this standard will lead to a meaningi
drop in injuries, and are currently working closely with all stakeholders to ensure tha 1ere is

equate data to measure the standard’s effectiveness. However, given the demc¢ tr. d
ongoing 1reat to young children, we continue to urge CPSC to consider promulgating
¢ orceable standards if the voluntary standard is not effective.

Safe Sleep

We remain very concerned by the continued risk to infants from padded crib bumpers.

s we wrote in joint comments to the CPSC in April, the current voluntary standard
requirements for padded bumpers have not decreased the risk to babies, and the only way to trulgf
prevent bumper-related injuries and deaths is to completely remove them from the marketplace.
We urge the Commission to promulgate rules that would ban padded crib bumpers from sale.

We also are concerned by the availability in the marketplace of supplemental mattresses
specifically designed for use in play yards.'’ The continued sale of these products enhances
children’s risk of suffocation and plainly undermines the current mandatory safety standard for
1 1y yards, adopted by the CPSC in 2012. We support the pending petition by the organization
Keeping Babies Safe to ban supplemental mattresses for play yards, and urge the Commission to
initiate a rulemaking to do so. It should start this rulemaking without delay, rather than

ostponing action until 2017 as proposed by the FY 2016 Midyear Review.

Phthalates

We remain concerned about the serious health risks posed by certain phthalates and were
:ased to see the agency publish a proposed rule last year. We strongly support the majority of
1 s provisions, though in crafting a final rule, we continue to urge CPSC to revise the
proposed rule to make permanent the interim bans on DIDP and DNOP, and to permanently ban
DIOP.

Other Areas of Concern
Surveillance and Enforcement

We commend the CPSC for its commitment to monitor imports of children’s products as
rigorously as possible, and at as many ports of entry as possible, to prevent, to the fullest extent

possible, entry of dangerous children’s products into the U.S. marketplace. CPSC should also
continue to more broadly monitor the marketplace to ensure that older unsafe products, including

? Kids In Danger, Consumer Federation of America. and Cancimers TTninn Manesmess s in e OGO
renuoct nn ~rib bumper pads (Apr. 18, 2016) (online a

10 ¢pe “Plav Yard Safatv Tine for Travalina Bamilian 3 o ~3r Reports (Dec. 9, 2015) (online at



drop-side cribs, are removed from the second-hand market and childcare facilities.

Effective implementation of product recalls remains a challenge. We urge the CPSC )
continue to make this a priority, working with manufacturers to increase public awareness of the
importance of product registration and to better ensure effective public notice of recalls.

SaferProducts.gov

We have long supported, and continue to strongly support, the SaferProducts.govp Hlic
database. Thanks to this tool, consumers, medical providers, and safety professionals are better
informed about potential safety hazards in the marketplace. Industry also receives valuable
feer ack regarding hazards associated with their products.

In FY 2017 and 2018, we encourage the agency to continue its efforts to make
SaferProducts.gov as up-to-date and consumer-friendly as possible, to increase public awareness
and use of this tool, and to use consumer postings to help track trends and identify emerging
hazards. We also encourage the agency to conduct frequent follow-up investigations of recurring
types of consumer con laints.

Flame-Retardant Chemicals

As a co-petitioner, Consumers Union strongly supports the request by Earthjustice, the
Consumer Federation of America, and nine other groups for CPSC to promulgate rules on certain
fla - retardant chemicals.'! Consumers rightly expect products in their homes to meet
flammability standards—but not at the expense of being exposed to potentially toxic: emicals.
CPSC should ban the use of non-polymeric, additive organohalogen flame retardants in
children’s products and the other specified product categories under the Federal Hazardous
Substances Act (FHSA), and encourage manufacturers to instead use barriers and inherently non-

mmable n erials. This authority under FHSA is not altered by the recent passage of
chemical safety reform by Congress. We urge you to grant the petition to protect consumers
from the documented health risks of the specified flame retardants in household products.

Liquid Nicotine

We support the expeditious implementation of the Child Nicotine Poisoning Prevention
Act, which directs CPSC to require child-resistant packaging for the most accessible kinds of
liquid nicotine containers.'> We urge the agency to use all its available tools to reduce the risk to
children of poisoning from highly toxic liquid nicotine.

"' Earthjustice et al., Petition HP 15-1 Reauesting Rulomnkine am Pundsnin Cawenicicom D= yohalogen
Flame Retardants (July 1, 2015) (online a

12 Spe “New Packaging Law Aims to Protect Kids Fram FoClio 1 immid Nicntina Doanneen P e



Bike Helmets

Consumer Reports will soon release its newest story and updated ratings on bike

5.3 We will stress that biking presents a greater risk of head injury than many consi iers

ink. We thank the CPSC for speaking with us during the development of this story, and

rward to working with the agency and all stakeholders to ensure that the CPSC bicycle
helmet standard continues to drive the market toward helmets that provide greater protection
from impact.

Out  or Equipment

We remain concerned about injuries resulting from outdoor equipment, including
pressure washers, which we scrutinized in a story published this March. An analysis of CPSC
data showed that pressure washers sent several thousand consumers to the emergency room last
year. Due to an extreme potential risk of laceration, we are no longer recommending pressure
washers that come with nozzles that produce sprays of less than 15 degrees, and are asking
manufacturers to stop including tips and settings that produce streams finer than 15 degrees. '

We are also concerned about carbon monoxide poisoning caused by portable generators
v indoors and in partially-enclosed spaces, such as garages. We are pleased that CPSC m. s
generator safety a priority, and we urge the agency to consider a briefing package before the end
of this fiscal year that includes solutions for reducing and eliminating generator-related hazards.

Conclusion

In conclusion, we greatly appreciate CPSC’s important efforts to address hazards
associated with consumer products, and applaud the Commission for its leadership and
achievements over the past year. We look forward to continuing to work with the agency to
fulfill its mission in FY 2017 and 2018.

Respectfully submitted,

William C. Wallace
Policy Analyst
Consumers Union

1 “A Head Start on Safety,” Consumer Reports, Vol. 81, No. 8 (Aug. 2016).

'* “Preccire Wachar Qafans Alart » Sonsumer Reports (Mar. 8, 2016) (online a
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DRAFT Testimony

Good morning. My name is Joyce Davis and I am a founder of Keeping Babies Safe, a
non-profit, national organization that is committed to ensuring every baby in America
sleeps safely, with the safest products on the market.

It s been 16 painful years since my four-month-old son, Garret, was killed when we
added a supplemental mattress to his play yard. He rolled over and suffocated. This
mattress was advertised as suitable and safe.

Many of you already know my story. That terrible day changed my life, and the lives of
my family and friends. This tragedy was the reason I founded “Keeping Babies Safe,”
with the hopes and prayers that other families won’t face the same tragedy.

Over the past year, I felt some of my prayers were to be answered. The U.S. Consumer
Products Safety Commission unanimously agreed to docket our petition to ban the sale of
is awful product, as it has been so misused across America.

I am disheartened to learn that the CPSC may not consider this ban in its 2016 fiscal year
— even after the public comment you received was 99 percent in favor of a ban.

Today, and on every other day in America, there is one painful reality: the same
supy :mental mattress that killed my baby is still regularly sold in stores and online.

While the CPSC still considers this petition, and may push off a decision until the 2017
fiscal year, the rest of us can’t wait for another baby to die.

We continually reach out to retailers to show how this product has proven fatal for
babies. We send links to a short KBS video that demonstrates what can happen to a baby
when he or she is wedged between the side of a supplemental mattress and the mesh of a
soft-sided play yard and how easy it is for this to happen. We send certified letters to

ese retailers; we rally the local media to recognize this paramount issue. We have made
some headway.

Such superb companies as Toys R Us, Sears, Kmart, buy buy Baby and Wayfair are
working closely with us to ensure these products are never sold in their stores or online.

Yet it is amazing to me that other major retailers, such as Walmart, Target and Amazon
continue to sell deadly supplemental mattress. They tell us that they are waiting for you
to make a decision - even though so many organizations and individuals tell them the
product they are selling is causing babies to suffocate.

They don’t argue or even hint to us that they believe supplemental mattresses are safe.
They provided no evidence to the contrary.



We have repeatedly attempted to remind these retailers that there are mandatory hazard
b printed on all play yards - in accordance with ASTM F406-13 disclosing the risks
of using supplemental mattresses. Parents are told not to use these mattresses, and are
instructed to only use the original mattress pad contained in the play yard package. Still,
these major retailers and others — in direct contravention of their own warning labels -
continue to sell these dangerous mattresses creating confusion in the marketplace. In
2( 4, KBS was asked to present our findings at the ASTM play yard mattress meeting.
We showed the warning labels, various supplemental mattresses, photos of an entrapped
baby and then asked all the retailers and manufacturers in the room if they would allow
any of their family members to use these products. The answer was unanimously “NO.”

onfusion remains. Because this risk is not readily apparent when shopping for products
separately or together, many young families innocently buy products that are so
dangerous to little ones — they mistakenly rely on the idea that a major retailer wouldn’t
sell something unsafe. That is why we have filed this petition with the Consumer Product
Safety Commission. The warning labels have failed.

Without your action, these supplemental mattresses will remain available to consumers.
Putting off a decision until 2017, sends the wrong message about the severity of this issue
and rewards manufacturers and retailers which are violating their own standard. That is
why we so desperately need you to finally act. Please. In fiscal 16 to ban these
mattresses.

As you wait, retailers and manufacturers are acting with reckless disregard to these
hazard labels by intentionally ignoring these warnings and choosing to manufacture and
market these supplemental mattresses. Such retailers and manufacturers are profiting on
families who trust the brands; it has been very distressing to watch.

1 December, we were not surprised to learn that the American Academy of Pediatrics
(AAP) has joined in our effort to urge this commission to ban the sale of supplemental
baby mattresses. According to AAP, supplemental mattresses for play yards do not have
a place in a safe sleep environment. These products pose a suffocation hazard to infants.

We hope this support from the AAP and many health care experts nationwide will help
encourage you to vote on this ban. In April, the CPSC released its latest fatality reports of
babies suffocating in soft-sided play yards; it proves, yet again, that we continue to lose
infants while our petition is debated and discussed. The causes of infant death that occur
during sleep have increased in incidence, including suffocation, asphyxia and entrapment.

The updated data from 2014-16 shows the number of infants who lost their lives. I can
read you the 1mbers. But I think we all agree that any number is unacceptable when it
comes to easily preventing these deaths. We seek a ban on a product - supplemental
mattresses — that fulfils no greater good; but instead, is a product that industry has already
determined to be unsafe as set forth in warning labels that they have adopted themselves
years ago.



We simply seek to remedy a loophole in commerce that allows manufacturers and
retailers to put into commerce a product that they themselves know to be unsafe.
Warning labels are important, but in this case the warnings are being circumvented by
certain manufacturers and retailers for pure profit. For all of these reasons, a total ban on
the sale of supplemental mattresses is necessary.

‘o other mother should have to suffer the way I have, as there is a clear and obvious way
to prevent further tragedy. I urge and implore you to approve our petition that calls for
the banning of the sale of supplemental mattresses in retail establishments and online in
the United States.

:ase, please, please. Make this ban a priority in fiscal 2016. There is absolutely no
reason to wait.

Thank you.

end
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Good mon1 g Chairman Kaye, and Commissioners Adler, Buerkle, Mohorovic, and Robinson:

My name is Dr. Sarah Denny, and [ am here today on behalf of the American Academy
of Pediatrics (AAP). The AAP is a non-profit professional organization of 64,000 primary care
pediatricians, pediatric medical sub-specialists, and pediatric surgical specialists dedicated to the
health, safety, and well-being of infants, children, adolescents, and young adults.

I am a pediatrician and currently serve on the AAP’s Council on Injury, Violence, and
Poison Prevention Executive Committee. I am an Associate Professor of Pediatrics at The Ohio
State University College of Medicine, and an attending physician in the Division of Emergency
Me cine at Nationwide Children’s Hospital in Columbus, Ohio.

The AAP appreciates the opportunity to make recommendations to the U.S. Consumer
Product Safety Commission (CPSC) on its agenda and priorities for the 2017 fiscal year.
U ntentional injuries are still the number one cause of death in children 1-19, and the fifth
leading cause of death for newborns and infants under 1.' The AAP strongly supports a 0
to reduce the incidence of child unintentional injury and related morbidity and mortality.
Pediatricians look to the guidance of CPSC in communicating to parents the safety of durable
infant and toddler products and toys, environmental hazards, and household dangers. Parents and
caregivers trust that the products they provide for their children are safe because CPSC monitors
hazards to proactively prevents harm to children. The AAP appreciates the large jurisdiction that
the CPSC has, and the many different hazards it must address. All children deserve a safe

environment in which to live, grow, and play, and the agency’s work is vital to ensuring that.
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Below are the areas that the AAP believes the CPSC should prioritize in the coming

cal year in order to protect children’s health and safety.

Safe Sleep Messaging
The AAP appreciates CPSC’s ongoing work to promote safe sleep, but much work

remains to reduce the high incidence of sudden unexplained infant death (SUID). While much
progress was made on SUID early in the government efforts, we have seen very little progress in
reducing SUID in a decade or more, and in some high-risk groups the rates are going in the
wrong rection. The U.S. Centers for Disease Control and Prevention (CDC) estimate thar 1ere
are nearly 3,500 SUID cases in the U.S. each year." The CPSC is in a unique position to help

ess the pi  lic health problem of SUID through its jurisdiction over infant products and
opportunities to communicate with families, caregivers, and health care providers. We call on
CPSC to use its position to promote improved understanding of how best to promote safe sleep
among high-risk families, and to reduce the hazard posed by certain infant sleep products.

CPSC should strengthen its safe sleep messaging by banning crib bumpers. The CPSC’s
awareness campaign has been a useful tool for pediatricians seeking to help parents understand
what constitutes a safe sleep environment for babies, and we are glad to see that the information
is available in Spanish as well as English. The Commission should continue its work promoting
safe sleep behaviors and removing unsafe sleep products from the marketplace including work
with other federal agencies and stakeholder groups, including the AAP. Crib bumpers 1ve »

place in a safe sleep environment, and we urge the CPSC to ban them. There is no evidence that
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bumper pads prevent injuries, and there is a potential risk of suffocation, strangulation or
entrapment.

In addition, the AAP supports a ban on supplemental mattresses in play yards with -
rigid sides. Supplemental mattresses for play yards with non-rigid sides do not have a place in
a safe sleep environment. These products pose a suffocation hazard to infants. The availability of
supplemental mattresses is contradictory to the safety standard for cribs and play yards and
undermines efforts to promote a safe sleep environment. These regulatory actions, investigation
of optimal safe sleep messaging, and sustained public health communication will be central to

CPSC efforts to address SUID.

Laundry Detergent Packets

Research carried out by Dr. Gary Smith and colleagues at Nationwide Children’s Hospital

t Columbus was published in the journal Pediatrics in April of 2016 and found that laundry
detergent packets pose a uniquely dangerous threat to children when compared to non-packet
laundry detergent and both packet and non-packet dishwasher detergent. This national study
| ed at data from the National Poison Data System, and found that child exposures to laundry
detergent packets rose 17 percent from 2013 to 2014, and child exposures to these products
totaled 22,064 over that period. In addition, children exposed to laundry detergent packets were 5
to 23 times more likely to be hospitalized and 8 to 23 times more likely to have a serious medical

outcome tl  children exposed to other detergent types or forms. Laundry packetsy ¢
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associated with two deaths and were the only detergent products tied to coma, cessation of
breathing, and excess fluid in the lungs.

- April 2016 study followed an article from November 2014, also published in
Pediatrics, which found that children younger than 3 years accounted for 73.5% of cases
examined.!' As a pediatrician, I am keenly aware that the developmentally appropriate behaviors
of 1- and 2-year olds can put them in danger of poisoning; they can walk, climb, are good with
their hands, and put everything into their mouths. To a young child, these products look delicious.
From the published research, we know that most of time, children ingest these colorful products
or otherwise burst them open, and expose their mouths, stomachs, skin, and eyes to the
detergent’s powerful chemicals.

These products are uniquely hazardous to children and exposures to them are rising,
necessitating strong standards to prevent child poisonings. The AAP has participated in the
ASTM process, but we have concerns about the ASTM F3159-15 voluntary standard published
last fa as it does not include a number of elements urged by pediatricians. For example, the
ASTM voluntary standard does not require the laundry packets to be individually wrapped to
ke children from easily accessing them if a caregiver drops one or if a container is left open
momentarily. This is important for ensuring that children are not exposed to these dangerous
products when their parents or caregivers are transporting their laundry within the house orto a

laundromat.
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We urge CPSC to stay engaged in the ASTM process, and to ensure that follow-up of the
implementation of the standards entails public health surveillance tracking of the numb  of child
exposures to laundry detergent packets to assess the stan’  1’s effectiveness. If the ASTM
standai  does not do enough to protect children from laundry packet hazards, the AAP supports
passage of the “Detergent PACS Act,” which would require the CPSC to create a mandatory
standard to make these packets child-resistant, like many other hazardous cleaning materials. The
bill would also require CPSC to ensure that the packets are less attractive and less likely to cause

harm to children if children ingest them or are otherwise exposed to them.

T *guid Nicotine

Liquid nicotine poses a serious child poisoning hazard. This product comes in a variety of
strengths, with some varieties containing up to 36 mg of nicotine per milliliter of liquid. A
standard-sized bottle of liquid nicotine at this strength would be enough to kill four toddlers.
Even when absorbed through the skin, it can cause serious harm. It is also attractive to children,
with bright colors and candy flavors that appeal to children such as cotton candy and gummy
bear. These products are also easily accessible, as there is no current federal requirement for

ild-resistant packaging. With the rising popularity of e-cigarettes, liquid nicotine refills are
becoming increasingly common in households across the country.

Given the hazard this product poses, its easy accessibility, and ubiquity, it is not

prising that liquid nicotine poisonings are increasing at a rapid rate. The AAP strongly

supported the enactment of the Child Nicotine Poisoning Prevention Act of 2015, which requires
5
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CPSC to enforce a mandatory child resistant packaging standard starting in July. We urge the

imission to thoroughly examine this issue and prepare for prompt enforcement. Pediat :ians
stand ready to work with CPSC compliance staff to support your critical enforcement efforts.
Window Coverings

Window covering safety is another area that we believe should be a priority for the
CPSC. Window covering cords present an avoidable home hazard. Infants placed in cribs near a
window may reach out, grab the dangling pull cord, pull it into the crib and become entangled.
Tod ers playing on a bed near a window cord are also at risk of becoming entangled.

The AAP strongly supports CPSC’s efforts to advance a proposed rule to protect children
from this avoidable threat. Voluntary standards have failed to effectively address this issue for
nearly 20 years. We applaud the steps that the CPSC has taken to recall corded window
coverings, but believe that a mandatory standard prohibiting accessible window covering cords is
the only way to ensure that children are protected from this avoidable hazard in all homes going
forward. We understand that action on this issue is on the Commission’s Regulatory Agenda for
this fall. We are eager to hear what progress the Commission has made on window covering
injury prevention since the comment period closed on the Advanced Notice of Proposed
Rulemaking (ANPRM) last summer. We urge CPSC to expeditiously promulgate a mandatory
rulemaking on window coverings, in concert with a robust public education campaign to

eliminate these products from homes in which they are already installed.

" and Fu—**1re Tip-Overs






S h
American Aca
Comments before the U.S. Consumer Product Safety Commission

June 15, 2016

th furnitu  and TV tip-overs are entirely preventable events. Restraints securing these
items to the wall can make all the difference, but strengthening the stability performance
requirements in the relevant safety standards would be the most effective solution. This may
require a mandatory standard from CPSC to ensure that all manufacturers comply and that all
consumers have an opportunity to keep their children safe from this hazard.
Button Cell Batteries

Since 2003, there has been a significant rise in the incidence of severe injuries involving
children who ingest button batteries. Injury can occur rapidly with few or non-specific symptoms
until seric  injuries develop over a period of hours. To mitigate these life-threatening injuries,
AAP has participated in a national Button Battery Task Force, including experts from medicine,
public health, industry, poison control, and government.

More than 3,500 incidents of button battery ingestion are reported to U.S. poison control
centers each year, and these incidents may be vastly under-reported. The number of children wi
serious injury or death more than quadrupled in the five years between 2006 and 2010, compared
to the five years prior. A study published in the May 2012 issue of Pediatrics found that between
1990 and 2009, an estimated 65,788 patients under eighteen years of age presented to U.S.
emergency departments (EDs) due to a battery-related exposure.”

The most serious injuries are usually associated with 20 mm diameter 3-volt lithium

batteries, about the size of a nickel, because they are more powerful than button batteries used in
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years past. I[f a lithium battery becomes lodged in the esophagus, it can cause tissue injury and
necrosis within hours, leading to perforation or death if not removed urgently.
Unfortunately, these batteries are easily accessible to children via common household

pt icts, such as sm:  remote controls, garage door openers, bathroom scales, cell phones,
flameless candles, watches, cameras, greeting cards, and digital thermometers. We therefore urge
CPSC to continue its work to strengthen the relevant voluntary standards to include a provision
to securely enclose all button cell batteries, and also to work in support of design changes that
would eliminate this serious health hazard, even if ingested.
Flame Retardants

AAP is a party to the petition led by Earthjustice and Consumer Federation of America
urging CPSC to use its Federal Hazardous Substances Act authority to ban organohalogen flame
retardants in four product categories: durable infant or toddler products, children’s toys, child
care articles, and other articles intended for use by children; furniture sold for use in residences;
mattresses and mattress pads; and the plastic casing of electronic articles. Organohalogen flame
retardants are widely present in the environment and human exposure is extensive. These
chemicals pose serious public health concerns, particularly for children. They are associated with
adverse effects including: reproductive impairment; neurological effects, including decreased 1Q
in children, learning deficits, and hyperactivity; endocrine disruption and interference with

thyroid hormone action; genotoxicity; cancer; and immune disorders. The AAP urges CPSC to
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advance a rulemaking to ban these chemicals in all four product classes to protect children from

their harmful effects.

Microwave Safety

We would also like to h  tlight an emerging or lesser-known hazard for the Commission:
child burns related to easy access to microwaves. Microwave doors can be easy for children to
open, placing the child at unnecessary risk of burns from liquids as they are removed from the
microwave. In fact, recent research has shown that two-thirds of microwave-related scalds in 1-4
year olds occur when the young child accesses the microwaved contents themselves. Nearly 700
young children this age are treated in US emergency departments each year for burns suffered in
exactly this mechanism. There are simple microwave design changes which may help alleviate
these severe injuries to children. We urge the Commission to examine this hazard and ascertain
what steps the Commission and manufacturers can take to make microwave doors less easily
accessible to children.

Recreational Off-Highway Vehicles

ecreational Off-Highway Vehicles (ROVs) have become increasingly popular over the
past few years for both recreational and work purposes. Our pediatricians see first-hand the
tragedies and disabilities that can result from children on ROVs. The mechanism in the majority
of ROV crash events causing injury and/or death is a vehicle rollover. When this happens, an
occupant can easily be struck or pinned by the vehicle, especially if they are not usingt [._V

restraint system. According to Dr. Charles Jennissen, director of Pediatric Emergency Medicine

10
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at : University of lowa Hospitals and Clinics and the University of lowa Children’s Hospital,
of the 33 victims seen at the University of lowa Emergency Department from 2008-2013, two-
th Is had been in a rollover and nearly half had been struck or pinned by the ROV. Of course,
many patients that die at the scene never make it to an Emergency Department. Of the victims
he and his colleagues identified in a nine state newspaper report study from 2009-2011, 42%
were documented as being struck or pinned by the vehicle, and those that had been pinned were
much more likely to have been killed in the crash. Pediatric victims are frequently ejected fri

ROVs because they are too small to reach the pedals and use a seatbelt.

It is clear that children are not developmentally capable of operating these heavy,
complex machines. CPSC’s own data show that from 2003 to 2011, children under 16
represented one-quarter of all injured ROV operators and more than one-third of passengers. Seat
belt use among youth operators was 12 percent, and eighty percent of youth-operated crashes
were rollovers. The AAP always has and will continue to advocate for the safety of all children.
No child under the age of 16 should operate an ROV, and we must do all we can to ensure
children do not operate these vehicles. Children should not even be passengers in ROVs, as safe
methods of securing children in these vehicles have not been established.

However, despite our best efforts to prevent child use of these machines, children
continue to suffer injuries and deaths while driving or riding on them. We urge CPSC to cc  inue
prioritizing this issue through ongoing monitoring of morbidity and mortality associated with

ROVs to assess the effectiveness of the current voluntary safety standard. If that standard is not

11
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To: Todd A. Stevenson, Secretary. U.S. Consumer Product Safety Commission
Email cusc-os@epsc oy

Fr: Al Silverberg, CEO. SelectBlinds.com
Email asilverb@selactshops.com

Re: Text of presentation
ate: May 31, 2016

SelectBlinds.com is an on-line retailer of window coverings, and we have made the trip from Phoenix
make a request for 2017 priorities to include, and emphasize the need for cord free legislation in the
window covering industry.

The reason is very simple. Window blinds with cords have killed or seriously injured, on average, twenty
children a year. This is not new. This has been going on, and has been documented since 1983. Thirty-
three years. There is no magic associated with that date. It just happens to be when this preventable

h d began being tracked.

It's amazing to me that there are so many people that have no idea about these risks. | didn’t know
about it for years. A mandate to go cordless is only part of what we are requesting. We urge you to
allocate sufficient funds to create, launch, and maintain a public awareness campaign.

SelectBlinds is a small business, and because of that, it might be easier for us to make the move to ol
cori ss. But it doesn’t take decades. We made the decision known to our suppliers in November of
2015. At that time, we had targeted January 2017 as the transition timing. As soon as we announced, |
knew there was no way we could wait that long.

As | mentioned earlier, we cut the cords on March 31% of this year. Five months from notice to
i ole antation. ere are now three cordless only retailers. SelectBlinds.com, Target, and IKEA.

SelectBlinds is the only retailer that is 100% cordless, including custom product. Target and IKEA have
limited their offering to stock, or what is referred to as cut-down product. Either way, there is one
simple reason why the three of us were able to make the change. Commitment.

SelectBlinds made the decision because we believe it to be the right decision. While we cannot force
another retailer, or the manufacturing community to follow suit, we feel that with the right coordination
of efforts, this issue can be resolved to the satisfaction of all concerned parties.

Three more retailers will join the cord free commitment. Home Depot, Lowes, and Wal-Mart. The date
that heard was Jan 2018. That’s 19 months from now. Although this is a significant move, it leaves all
custom products out of the equation.

Upgrading to cordless is not a cost prohibitive move. First of all, there are three categories that have
$0.00 cost impact. Shutters, Vertical Blinds, and Roller/Solar shades. These three categories account for
~ 30% of on-line sales. It’s probably higher with in-home design consultants. Beyond those three
categories, every blind or shade category can readily be made with a cordless lift, or cord inaccessible



lift. The big guys already have the technology. There are also products, like the Fashion Wand from Safe-
T-Shade, that transforms a corded shade to a cord inaccessible shade.

Our most popular product is the cell shade or honeycomb shade. It can’t be that expensive to make

1 1 cordless. We buy a stock cordless cell shade for well under $40 on the most used sizes. The vendor
from whom we source this product is making money. So the real cost of an entire cordless shade,
including freight, to get it anywhere in the lower 48, is less than $30. That is the finished product,
delivered. So it can be done by every custom manufacturer.

SelectBlinds has made the move. We are optimizing our product assortment daily. We would be in a
more competitive landscape, if we had every product on our site that our competition can offer. Even
50, we are succeeding as a business entity with a 100% cordless self-imposed mandate.

I've been in the window covering business for almost eleven years. Prior to that, t ran a company ce d
{ iden. We were the #1 market share brand in the cordless phone business. | bring this up for a few
reasons.
1. lunderstand the way to develop products. | know how to communicate with the engineers,
whether electrical, mechanical, or other.
2. | have been able to get products that product development teams don’t believe can be brought
to market, from concept to mass production, scores of times.
3. New products are the life blood of any organization. They give the consuming public a reason to
buy. This is a beautiful thing. It adds jobs in the industry.

The time for discussion is over. The hope for industry self-regulation has come and gone. A mandate is
needed, and that it what we are here to ask for. The industry is capable of doing this. Perhaps they just
need to approach it in a new way.

I'd like to suggest a mandate for all product to be cord free by Jan 1, 2018.

¥'d like to suggest that the mandate includes corroboration between retailers and manufacturers, and a
committee is formed by Sep 1% 2016 to oversee the progress. This is needed in order to get the focus
ereits uld be. Put my name in the mix.

Let’s quit playing Russian roulette with the lives of our kids. Issue a mandate. Do it now. Do it before this
tragedy touches one of you, one of our congressional members, or one of the key executives at the helm
of a window covering company. Because that eventuality is very real, and then it will be too late for you
to say that the reason you are issuing a mandate is because it’s the right thing to do.

Thank you for allowing me this opportunity to speak.
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Good morning, Chairman Kaye, and thank you for the opportunity to present my testimony
this momning. My name is Ted Alcorn, and 1 am the research director for Everytown for
Gun Safety. Everytown is the largest gun violence prevention organization in the country
with more than three million supporters and more than 100,000 donors including moms,
mayors, survivors, and everyday Americans who are fighting for public safety measures
that respect the Second Amendment and help save lives.

T am here today to address the burden of injuries inflicted by children who gain access to
and unintentionally discharge firearms — an area of great concern to the public and one
that the Commission has authority to address — and to urge the Commission to use its
authority to enhance the surveillance of unintentional shootings of children.

In 2013, consistent with the Commission’s authority to regulate safe storage devices such
as trigger locks and gun safes, the President of the United States asked the Commission to
review and enhance the standards for those devices, a process 1 understand is now
underway.'

We know that effective, evidence-based interventions rely on a comprehensive and detailed
understanding of the problem they are addressing. Unfortunately, current surveillance of
unintentional shootings by children is woefully inadequate. In 2013, employing press
reports, Everytown identified 100 children 14 and under who died due to unintentional
firearm injuries — nearly fifty percent more than reflected by national data from the
Centers for Disease Control and Prevention.” Furthermore, even our count was limited
since it did not capture incidents in which a child fired a gun but harmed someone older,
nor incidents in which the victim was injured but did not die.

So last year, again using press reports, Everytown created and has since maintained an
open-source index of all incidents in which a child 17 or under unintentionally fired a gun
and harmed or killed someone. We consult with local law enforcement to confirm details as
necessary. The data we collect are publicly available on our website,
EverytownResearch.org. And the patterns they illustrate could inform further approaches to
reduce these injuries:

In 2015, Everytown identified 278 unintentional child shootings, which resulted in 88
deaths and 194 injuries. As of June 1 this year, we had already identified 100 more such



shootings.™

Three-year—olds pull the trigger more than children of any other age. And unlike shootings
involving older children, who typically harm another child, the vast majority of toddlers
shoot themselves,

We observed enormous variation across states in the rates of unintentional child shootings.
Controlling for population, Alaska experienced these tragedies 30 times more frequently
than did California.

Most important from the standpoint of prevention was the apparent role played by the
responsible storage of firearms. Whereas fewer than 15 percent of gun-owning households
with children report storing their firearms unlocked and loaded or with ammunition, these
households accounted for more than two-thirds of the unintentional child shootings we
observed.

Though the public sometimes refers to shootings like this as “accidents™ — a word that
suggests they occur by chance, unforeseen, without reason — Everytown is deliberate in
describing these as “not an accident.” Because these tragedies are eminently preventable, if
our society increasingly adopts norms of storing guns responsibly, and evaluates our
success at doing so.

To promote that change in behavior, Everytown developed the public education campaign
Be SMART, which gives gun owners and non-gun owners alike a way to share information
about responsible storage of firearms in their communities.” Organizations across the
political spectrum run similar programs, from the ...ady Center's ASK campaign to the
firearm trade industry's Project ChildSafe.

But to measure the effectiveness of any individual law or campaign, it is essential to have
an accurate measure of the outcome of intcrest. The Commission plays an important role
estimating rates of non-fatal injuries of all types through the National Electronic Injury
Surveillance System (NEISS)". But more accurate information about unintentional child
shootings will be critical for assessing the effect of current public health approaches. The
Commission should adopt measures to improve surveillance of unintentional shootings of
children through the NEISS system. The Commission might also consider establishing an
open-source measure of these shootings. Everytown’s index demonstrates the reach of
online media for supporting these efforts, and the Bureau of Justice Statistics recently
adopted similar tools for tracking law-enforcement-involved shootings.”

To be sure, one agency alone cannot solve this complex problem, and other agencies must
also play a role. It is essential to measure how gun storage behavior has changed over time
state by state, and the CDC ceased measuring this in 2004, when questions relating to
firearm storage were dropped from their national Behavioral Risk Factor Surveillance
System (BRFSS). The BRFSS coordinators should reintroducc these questions.

Unintentional child shootings account for just a fraction of the tens of thousands of firearm-
related injuries that occur in the United States each year, but few cry out so strongly for
prevention. Even one preventable firearm injury or death of a child is one too many, and I
believe the Commission has an opportunity to make a meaningful contribution to
addressing this problem — and save lives.



' The White House, “Progress Report on the President’s Executive Actions to Reduce Gun Violence,” available at:
http://1.usa.gov/1r2LvNh

 Everytown for Gun Safety, “Innocents Lost: A Year of Unintentional Child Gun Deaths,” June 24, 2014,
available at: http://every.tw/1Uhg35a

i Everytown for Gun Safety, “Not An Accident Index,” available at http://everytownresearch.org/notanaccident

“ Be Smart for Kids, available at: http://besmartforkids.org/

¥ Consumer Product Safcty Commission, National Elcctronic Injury Surveillance System, available at:
http://1.usa.gov/1TY48xk

¥ U.S. Department of Justice, “Attorney General Lynch: Use-Qf-Force Data is Vital for Transparency and
Accountability,” October 5, 2015, available at: http://1.usa.gov/1UeF15F
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4330 East West Highway

Bethesda, MD 20814

RE: Testimony regarding CPSC agenda and priorities for FY 2017 & 2018
Dear Chairman Kaye and Commissioners Adler, Buerkle, Mohorovic and Robinson:

Thank you for the opportunity to share our views on the Consumer Product Safety Commission’s
(“the Commission’s™) agenda and priorities for fiscal years (FY) 2017 and 2018, T would like to
provide testimony on behalf of both organizations touching on the following concerns when the
Commission meets on June 135.

Over the remainder of FY 2017 and 2018, we urge the Commission to expand its oversight and
regulation of consumer products containing harmful and potentially harmful chemicals, making
full use of its authority under the Federal Hazardous Substances Act, the Consumer Product
Safety Act and the other statutes enforced by the agency. In addition, we urge the Commission to

ike it a priority to move forward with the rulemaking banning consumer products containing a
class of toxic flame retardant chemicals as requested in the Petition submitted in June 2015
(Docket No. CPSC-2015-0022).

Safer Chemicals Healthy Families is a nationwide coalition representing more than 450
organizations and businesses, including parents, health professionals, advocates for people with
learning and developmental disabilities, reproductive health advocates, environmentalists,
organized labor and businesses from across the nation. Safer States is a network of diverse
environmental health coalitions and organizations in states across the country that believe
families, communities and the environment should be protected from the devastating impacts of
our society’s heavy use of chemicals.

Our diverse coalitions are united by our common concern about toxic chemicals in our homes and
work] ces, and in products we use every day. We work for reform of our outdated toxic
chemical laws, work with retailers to phase out hazardous chemicals from the marketplace, and
edu ‘he public about ways to protect our families from toxic chemicals.

While we appreciate the Commission’s work over the past several years to implement the
Consumer Product Safety Improvement Act’s regulation of toxic lead and phthalates in children’s
products (though we urge the Commission to finalize its proposed phthalates rule as soon as



possible), the American public is more aware than ever that toxic chemicals are found in products
in our children’s playrooms, in our living rooms and kitchens, in hospitals and health care
facilities and in our workplaces, with ongoing and irreparable harm to our families’ health.

The presence of toxic chemicals in child care products and children’s products is one of many
exposures to hazardous chemicals as a result of contact with consumer products. The Consumer
Product Safety Commission should broaden the scope of consumer products it reviews for the
presence of and risk from hazardous chemicals and then take necessary action to protect public
he h, accounting for the vulnerability of certain populations such as children and pregna
women.

Thanks to state chemical reporting requirements in Maine, Oregon, Vermont and Washington
State, our state partners have and will continue to produce reports identifying toxics in consumer
products that we urge the Commission to take note of and begin to use its authority under the
Federal Hazardous Substances Act, the Consumer Product Safety Act and the other statutes
enforced by the agency to protect the public from these dangerous chemicals.

In 2008, the Maine legislature passed one of the first and strongest state-based chemical
policy reform known as the Kid Safe Products Act. Under Maine’s law, manufacturers
must disclose their use of high-priority chemicals of concern in consumer products sold
in the state. In 2014, the law was expanded to reanire the rennrtino nf nhthalatac ho cama
manufacturers. The report linked here -

-- prepared by our partners at the Envirowuucinar ricai suaiegy wenier, analyzes mne
results of that public reporting, including data on the use of phthalates, showing that
hormone-disrupting chemicals are uscd in a broader range of household products than
previously known.

In 2008, Washington State passed the Children’s Safe Products Act (CSPA), setting
requirements for makers of children’s products being sold in Washington to report to the
state if these products contain chemicals on a list of 66 Chemicals of High Concern to
Children. Manufacturer reporting began phasing in in 2012. In 2014 an analvsic nf that
renorting hv anr nartnarc at tha Wachinatay Toxics Coalition -

- summarized the chemmcais ana proaucts
LupuIeu UYEL a SIA (unNL pertod n zuts. Overall there were 4,605 reports of Chemicals
of High Concern to Children reported in children’s products such as toys, clothing, baby
safety products, and bedding during this time period. A total of 78 companies such as
Walmart, Target, Safeway, Walgreens, Nike, and Toys “R” Us reported products
containing harmful chemicals. A total of 49 chemicals such as formaldehyde, bisphenol
A (BPA), parabens, phthalates, heavy metals, and industrial solvents were reported. The
health effects of reported chemicals include carcinogenicity, endocrine disruption, and
developmental or reproductive toxicity.

We anticipate that manufacturer reported data required by the 2014 Vermont law will
become available later this year. Manufacturers of products for children under 12 are
required to report on the presence of 66 chemicals of concern (same as the Washington
list) down to the individual product levcl. This new level of data will provide valuable
in tion that can help prioritize products and categories of products for review.

The Commission should use the data generated by these state programs as a roadmap to
additional products that require further evaluation and potential action to protect the health of
children from these dangerous chemicals.



In addition, we urge the Commission to exercise its authority under the Federal Hazardous
Substances Act to ban products containing toxic chemical flame retardants. In spite of the fact
that these chemicals have been associated with serious human health problems, including cancer,
reduced sperm count, increased time to pregnancy, decreased IQ in children, impaired memory,
learning deficits, hyperactivity, hormone disruption and lowered immunity, they continue to be
used at high levels in consumer products. The comments and testimony submitted to the
Commission provide a strong basis for moving forward with the requested rulemaking.

These chemicals migrate continuously out from everyday household products into the air and
dust, when we sit on a sofa or put a baby to sleep on a crib’s mattress. As a result, more than 97
percent of U.S. residents have measurable quantities of toxic organohalogen flame retardants in
their blood. Children are especially at risk because they come into greater contact with household
dust than adults. Studies show that children, whose developing brains and reproductive organs
are most vulnerable, have three to five times higher levels than their parents.

In conclusion, we urge you to act on the petition to regulate products containing toxic flame
retardant chemicals and to consider dangerous chemical exposures from other consumer products.

We again thank the Commission for this opportunity to comment on your future activities and
priorit  and look forward to continuing to work with you on your important mission.

Sincerely,

Elizabeth Hitchcock, Legislative Director Sarah Doll, Director
Safer Chemicals Healthy Families SAFER States






Statement of Dr. Diana Zuckerman, President
National Center for Health Research

The National Center for Health Research is a nonprofit research center staffed by scientists,
medical professionals, and health experts who analyze and review research on a range of health
issues. Thank you for the opportunity to share our views concerning the Consumer Product
Safety Commission’s priorities for fiscal year 2017 and 2018. We respect the essential role of e
CPSC, as well as the challenges you face in selecting the most important priorities

Phthalates and flame retardants need to be among your top priorities because they are in all our
homes and they migrate from products into the our daily environment. Multiple phthalate
metabolites and flame retardants are detectable in nearly all people in the U.S. (1) and scientists
agree that their impact on health can be dangerous and long-lasting.

A dditional bans on phthalates in children’s toys and care products

We applaud the current permanent and temporary bans on six phthalates in children’s toys and
child care articles(2). However, these bans need to be expanded. The rule “Prohibition of
Children’s Toys and Child Care Articles Containing Specified Phthalates” proposed in spring
2( 5 fc owing the Chronic Hazard Advisory Panel (CHAP) would provide essential additional
protections for children.(3,4)

We support the permanent bans on four additional phthalates (DIBP, DPENP, DHEXP, and
DCHP) and making permanent the interim ban on DINP. (3) However, the CHAP report also
recommended an intern ban on diisooctyl phthalate (DIOP), which should also be included in the
rule. We strongly disagree with the proposal to lift the interim bans on DNOP and DIDP. While
they may not be associated with antiandrogenicity, they are associated with organ toxicity and
altered development.

The CHAP report also recommended additional studies on three other phthalates (DMP, DPHP,
and DEP) and six phthalate alternatives.(4) The final rule should include a timeline for the
completion of these studies.

In summary, we strongly urge the CPSC to finalize the proposed rule on phthalates in children’s
toys and child care articles, including consideration of our safety concerns.

It is also important for CPSC to expand its work on phthalates to include safeguards for ¢
children. There is increasing evidence of the impact of these chemicals on early puberty, which

itself is associated with drug abuse, sexual exploitation, and suicide.

P~=-~or “~ne retardants
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May 25,2016 Denning and :nnissen

1. Identify and assess CP{ _ educational and public awareness materials and efforts related to

children and ROV,

2. Develop additional strategies, including partnerships, to increase these efforts based on best
evidence.

3. Report the number of ROV-related deaths based on age (children and adults) as part of an annual
ROV report.

TOF °2: STANDARDIZING ATV SEAT DESIGN TO ™" DUCE PEDIATRIC DEATHS / )
INJURIES

There is significant variability in ATV seat design in terms of both seat length and distance o
ndle grips.® Longer seats with seat fronts closer to the handle grips permit and may even encourage
carrying of passengers and operation by children. Studies show that 25% of all ATV -related deaths
involved vehicles with multiple riders, that children are more likely than adults to be passengers in both
fatal and non-fatal ATV crashes, and that 95% of children killed on ATVs (operators and passengers)
were on adult-size vehicles.>> No evidence suggests that ATVs with the shortest seats starting farthest
om the handle grips are less safe.

Recommended Actions (2017-2018): Because “engineering out” a hazard is the most effective w  to
reduce deaths and injuries, we urge the CPSC to:
1. Facilitate identifying an ATV seat design that reduces the likelihood of carrying passengers ar

of operation by children.
2. Pursue standards based on this design.

TOPIC 3: NEED FOR SAFETY RESEARCH TO INFORM INJURY PREVENTION EFFORTS
A ) RECOMMENDATIONS RELATED TO YOUTH OHV

As previously stated, almost all pediatric ATV-related deaths and injuries occur in crashes of an
adult-size vehicle. Thus, it is critical that we use education, research and advocacy to get chi’ ™ en off of
adult ATVs. However, we know little or nothing about the safety of youth ATVs and ROVs and cannot

take recommendations to parents that are grounded in evidence.

Problem: There is little evidence to guide parents or other care providers in decisions related to you
ATVs and ROVs or to create evidence-based standardized design:

a) Preliminary studies by our group comparing Y6+ and Y14+ models show that the differences in
key measurements of fit, including distance from the center of the seat to the handlebars and
from the footrest to the top of the seat, between these models are in some cases as little as 1 inch.

b) Since the size of children from 6 to 14 years old increases much more dramatically than that, it
is highly likely that youth models on one end of the spectrum or the other are poorly designed to
fit the children in the recommended age range. Additional research is underway to test this
hypothesis.

c¢) Poor fit could contribute to the likelihood of an ATV crash, as could children operating vehicles
that fit their size but are beyond their physical and mental maturity to operate safely.



Wi 2 .6 Denning and Jennissen
d) 1 addition, seat lengths on youth £.. / models are not much different from some adult models
and so the design permits or even encourages carrying passengers, a highly common and
dangerous practice among youth.”®

injuries.
a) For: ages, the increasing ATV size and weight over time has been associated with an
increasing proportion of deaths due to being pinned under the vehicle.
b) Current youth models weigh from 200 to 400 pounds. If the heavy vehicle landing on top of
him/her does not immediately kill a child, no child is capable of pushing these vehicles off if
they are trapped underneath.

Prol :m: Current recommendations based on speed have no basis in evidence. In fact, they are
ict sistent with the limited physical, cognitive and emotional maturity of children and adolesce s,

a) Recommendations based on unregulated and regulated speeds have no grounding in safety
research and make little sense relative to how we think about and treat other motorized v icles.
Name another motorized vehicle that can go up to 30 mph that we allow 12 year olds to operate.

b) Although speed limiters are present on youth models, there is no research determining the
relative risk of regulated and maximum speeds for different ages to guide parental decision-
making or safety-based recommendations.

c) Similarly, little or nothing is known about the safety of youth ROVs, which can weigh well over
400 pounds and can travel at 30 mph or more. National data show that almost two-thirds of ROV
crashes (63%) occur at estimated speeds of 20 mph or less with both adult and youth operators.

Recommended Actions (2017-2018): Because we have little or no evidence addressing youth ATV and
OV safety, we urge the CPSC to:
1. Facilitate research on the safety of youth OHV.
2. Until data are available, provide parents with warning information that youth ATV and ROV

children of any age.

Thank you for this opportunity to provide our comments about the CPSC agenda and priorities. As
you know, ATVs remain among the most deadly products regulated by the CPSC, including to children.
Also, we have seen that as ROV sales rapidly increase, so too do deaths and injuries. Currently, little or
no safety culture surrounds these vehicles, either from the manufacturer or user perspective. This creates
significant challenges for preventing deaths and injuries, challenges that require a robust, coordinated
national response.

Sincerely Yours,

Gerene M. Denning, PhD

Charles A. Jennissen, MD

Iowa Injury . .evention Task For
https://www.uichildrens.org/atv-safety/

CFA OHYV Safety Coalition
http://consumerfed.org/off-highway-vehicle-safety/







Eve Gartner, Staff Attorney
Earthjustice

and a Coalition of Organizations



June 8, 2016

Via email: cpsc-os@cpsc.gov

airman Elliot F. Kaye
Commissioner Robert S. Adler
Commissioner Ann Marie Buerkle
Commissioner Joseph Mohorovic
Commissioner Marietta S. Robinson
Consumer Product Safety Commission
4330 East West Highway
Bethesda, MD 20814

RE: Agenda and Priorities FY 2017 and/or 2018
ear Chairman Kaye, and Commissioners Adler, Buerkle, Mohorovic and Robinson:

Thank you for the opportunity to share our views on the Consumer Product Safety Commission’s

(“CPSC” or “Commission”) agenda and priorities for fiscal year 2017 and 2018. The undersigned
o1 1izations urge the Commission to prioritize its efforts to protect consumers from toxic flame

tardants in a wide range of household products. The Commission has two opportunities to dramatically
reduce consumers’ exposure to flame retardants and maintain fire safety, and we ask it to move forward
with both actions in fiscal years 2017 and 2018. First, we urge the CPSC to propose and finalize
regulations under the Federal Hazardous Substances Act (‘FHSA™), in accord with Petition No. HP 15-1,
to ban household products in four categories that contain any additive, non-polymeric organchalogen
flame retardant. Second, we urge the CPSC to adopt the State of California Department of Consumer
Affairs® Technical Bulletin 117-2013 (*TB 117-2013") as a mandatory national flammability standard
under the Flammable Fabrics Act (“FFA™).

4

Banning products containing additive, non-polymeric organohalogen flame 1~ lants should be a

priority for Commission action

Protecting consumers, and especially children, from products containing additive flame retardant
chemicals is fully consistent with the CPSC’s “Policy on establishing priorities for Commission action.”’
Under that policy, the Commission must prioritize action on:

e products where the probability of exposure to the hazard is high due to “the number of units
of the product that are being used by consumers, the frequency with which such use occurs,
and the likelihood that in the course of typical use the consumer would be exposed to the
identified risk of injury”;’

'16 C.F.R. § 1009.8.
216 C.F.R. § 1009.8 (c)(7).



e preventing product-related injury to children, the handicapped, and senior citizens;* and

* “products, although not presently associated with large numbers of frequent or severe
injuries, [where] ... there is reason to believe that the products will in the future be associated
with many such injuries.*

Household products containing additive, non-polymeric organohalogen flame retardants fall squarely
w  nthe Commission’s prioritization criteria: 1) the affected products are ones that most people use
daily, such as chairs, sofas, mattress pads, computers and other electronics; 2) children are at particular
risk for several reasons: they tend to spend more time on or near the floor (crawling, playing, and so on)
where they are exposed to hazardous dust; they have hand-to-mouth behaviors that result in their
ingestion of this material; they may be exposed during critical developmental windows of rapid growth

| brain development during which they are particularly vulnerable to these toxins; and children’s
products in particular are known to contain flame retardants; and 3) there is strong reason to believe that
continued use of additive organohalogen flame retardants will result in future illness and injury, just like
the now-banned or discontinued polybrominated diphenyl ether (“PBDE”) flame retardants.’

An additional reason that the CPSC should prioritize protecting consumers, and especially
children, from products containing additive organohalogen flame retardants is the disproportionately high
exposure levels of these chemicals in communities of color and low-income communities.® Pursuant to

16 C.F.R. § 1009.8 (c)(6).
*16 C.F.R. § 1009.8 (c)(3).

* Organohalogen PBDEs have been shown to present a range of very serious human health risks,
including immune and endocrine disruption, and adverse reproductive and neurodevelopmental effects.
Stapleton, H.M.; Eagle, S.; Anthopolos, R.; Wolkin, A.; & Miranda, M.L. (2011). Associations between
polybrominated diphenyl ether (PBDE) flame retardants, phenolic metabolites, and thyroid hormones

¢ ngpregnancy. Environmental Health Perspectives, 119(10), 1454-59. doi: 10.1289/ehp.1003235;
Betts, K.S. (2010). Endocrine damper? Flame retardants linked to male hormone, sperm count changes.
Environmental Health Perspectives, 118(3), A130. doi: 10.1289/ehp.118-a130b; Chevrier, J.; Harley,
K.G.; Bradman, A.; Gharbi, M.; Sjédin, A.; & Eskenazi, B. (2010). Polybrominated diphenyl ether
(PBDE) flame retardants and thyroid hormone during pregnancy. Environmental Health Perspectives,
118(10), 1444-49. doi: 10.1289/ehp.1001905; Gascon, M.; Vrijheid, M.; Martinez, D.; Forns, J.; Grimalt,
J.O.; Torrent, M.; & Sunyer, J. (2011). Effects of pre and postnatal exposure to low levels of
polybromodiphenyl ethers on neurodevelopment and thyroid hormone levels at 4 years of age.
Environment International, 37(3), 605-11. doi: 10.1016/j.envint.2010.12.005; Herbstman, J.B.; Sj&din,
A.; Kurzon, M.; Lederman, S.A.; Jones, R.S.; Raugh, V.; Needham, L.L.; Tang, D.; Niedzwiecki, M.;
Wang, R.Y.; & Perera, F. (2010). Prenatal exposure to PBDEs and neurodevelopment. Environmental
Health Perspectives, 118(5), 712-19. doi: 10.1289/ehp.0901340; Eskenazi, B.; Chevrier, J.; Rauch, S.A.;
Kogut, K.; Harley, K.G.; Johnson, C.; Trujillo, C.; Sjédin, A.; & Bradman, A. (2013). In utero and
childhood polybrominated diphenyl ether (PBDE) exposures and neurodevelopment in the CHAMACOS
study. Environmental Health Perspectives, 121(2), 257-62. doi: 10.1289/ehp.1205597; Costa, L.G., &
Gior 0, G.(2007).  :velopmental neurotoxicity of polybrominated diphenyl ether (PBDE) flar
retardants. Neurotoxicology, 28(6), 1047-67. doi: 10.1016/j.neuro.2007.08.007.

6 Quirds-Alcald, L.; Bradman, A; Nishioka, M.; Harnly, M.E.; Hubbard, A.; McKone, T.E.; & Eskenazi,
B. (2011). Concentrations and loadings of polybrominated diphenyl ethers in dust from low-income
households in California. Environment International, 37(3):592-96. doi: 10.1016/j.envint.2010.12.003.
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Executive Order 12898, the CPSC must act to “achiev([e] environmental justice . . . by . . . addressing . . .
[the] disproportionately high and adverse human health or environmental effects of its programs [and]
policies . . . on minority populations and low-income populations.™”’

Given the known toxicity of all studied organohalogen flame retardants, the chemical
characteristics of this class, and the abundant evidence that these chemicals are pervasive in the homes
and bodies of people across the country, especially in people of color and of lower incomes, the continued
use of household products containing organohalogen flame retardants is a serious public health concern.

Petition No. HP 15-1, and the administrative record developed for that Petition, establish th he
criteria for regulation under the FHSA have been met. We urge CPSC to take action to protect the public

from the hazards of additive, non-polymeric organohalogen flame retardants as soon as possible.

Adopting a smoldering source flammability standard should be a CPSC priority

We also urge the CPSC to take action in fiscal years 2017 and 2018 under the FFA to adopt a
mandatory smoldering source flammability standard for residential furniture, such as TB 117-2013 —a
flammability standard that would add meaningful fire safety benefits without the use of flame retardant
chemicals. Under the FFA, the CPSC is “authorized and directed™ to prescribe rules and regulations,
including regulations “needed to protect the public against unreasonable risk of the occurrence of fire
leading to death or personal injury, or significant property damage.”® However, no federal standa

‘otects the public from smoldering ignition sources like cigarettes, which are the leading cause of
upholstered furniture fires.” As shown by the CPSC’s data and confirmed elsewhere, smoldering sources
are the predominant source of upholstered furniture fire deaths and inj uries.'® The economic and social
costs of furniture fires started by smoldering materials are significant. The CPSC’s own data shows that

7 Exec. Order No. 12,898 (Feb. 11, 1994), at 1.
815 U.S.C. § 1194(c); id. § 1193(a).

? According to CPSC’s own analysis, between 2010 and 2012, when upholstered furniture was the first
item ignited in a fire, smoking material was responsible for the ignition approximately twice as often as
an open flame. U.S. Consumer Product Safety Commission, 2010-2012 Residential Fire Loss Estimates
(2015) (2015 CPSC Report™), at 10 (Table 2a).

192015 CPSC Report, at 11 (Table 2b) (on average, between 2010 and 2012, residential fires starting
from upholstered furniture that were caused by smoking materials resulted in 170 annual deaths compared
to 50 annual deaths from fires that were caused by open flame sources); id. at 12 (Table 2c) (on average,
I 2010 and 2012, residential fires starting from upholstered furniture that w 1sed by sm«  ng
materials resulted in 220 annual injuries compared to 120 annual injuries from fires that were caused by
open flame sources); Nat’l Fire Data Center, U.S. Dep’t of Homeland Sec., Smoking-Related Fires in
Residential Buildings (2008-2010) (*“the fatality rate...was more than seven times greater in smoking-
related fires™).



the cost of property losses due to furniture fires started by cigarettes is approximately twice as much as
the losses from small open flames."'

We urge CPSC to move forward expeditiously to adopt a flammability standard that would
protect against smoldering sources of furniture fires. The blueprint for how to do so without increasing
use of flame retardant chemicals has already been drafted and the feasibility of this approach is
established. California TB 117-2013 was developed through an open and transparent rule making ocess
involving a broad and diverse group of stakeholders including consumers, public health groups, consumer
groups, firefighters, environmental NGOs, labor advocates, social justice NGOs, upholstered furniture
manufacturers, and component suppliers. California developed the TB 117-2013 standard because the
original TB 117 was not effective and led to the use of harmful and potentially harmful flame retardant
chemicals in various components of upholstered furniture, i.e., foam, fabric, and decking materials. 12

The new TB 117-2013 standard significantly improves on its predecessor. It protects the public
against unreasonable risk of the occurrence of fire leading to death or personal injury, or significant
property damage by:

1. Focusing on, and providing protection from, the major cause of upholstered furniture
fires: smolder ignition.

2. Facilitating compliance options that do not require the use of flame retardant chemicals.
3. Providing a cost effective solution that will benefit households at all income levels.

4. Using composite test methods to recognize the pivotal role of fabrics and the interactions
of all covered components.

The CPSC has an opportunity to fulfill its legal obligations under the FFA and bring closure to
the longstanding issue of upholstered furniture flammability by adopting the revised TB-117-2013 as a
mandatory national standard. By taking this step, the CPSC will adequately protect consumers from the

12015 CPSC Report, at 13 (Table 2d) (on average, between 2010 and 2012, residential fires where
upholstered furniture was the first item ignited that were caused by smoking material ignition resulted in
$64.4 million in annual property loss, while fires caused by open flame ignition resulted in $32.2 million
in annual property loss).

2 The U.S. Department of Commerce, National Bureau of Standards (now NIST), the CPSC, and
independent fire engineers and scientists have found that TB 117 foam treated with flame retardant
chemicals was not effective in reducing fire hazard, and CPSC reported that foam treated with flame
retardant chemicals rendered upholstered furniture more prone to cigarette smolder ignition, which, as
discussed, is the leading cause of upholstered furniture fires. See, e.g., Vytenis Babrauskas, Upholstered
F  iture Heat Release Rates: Measurements and Estimation, 1 J. Fire Sciences 9 (1983); Memorandum
from Weiying Tao, Textile Technologist, CPSC, to Dale Ray, Project Mgr., CPSC (May 12, 2005)
(“Evaluation of Test Method and Performance Criteria for Cigarette Ignition (Smoldering) Resistance of
Upholstered Furniture Materials™) CPSC, Upholstered Furniture Flammability: Regulatory Options for
Small Open Flame & Smoking Material Ignited Fires (1997), available at
https://www.cpsc.gov/PageFiles/80986/3458ca2d.pdf; T.H. Talley, Phases 1&2, UFAC Small Open
Flame Tests and Cigarette Ignition Tests, Annual AFMA Flammability Conf. (1995).
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dangers associated with upholstered furniture flammability and eliminate the need for flame retardant
chemicals. We urge CPSC to make this a priority in fiscal years 2017 and 2018.

Sincerely,

Pamela Miller, Executive Director
Alaska Community Action on Toxics

Jeanne izzo, R.N., President and CEO
Breast Cancer Fund

Nathan Donley, PhD, Staff Scientist
Center for Biological Diversity

Judy Levin, MSW, Pollution Prevention Director
Center for Environmental Health

Louis W. Burch
Citizens Campaign for the Environment

Mark S. Rossi, PhD, Executive Director
Clean Production Action

Judy Robinson and Elizabeth Crowe, Co-Directors
Coming Clean

Sharyle Patton, Health and Environment Program Director
Commonweal

Sharon Lewis, Executive Director
Connecticut Coalition for Environmental Justice

Anne Hulick
Connecticut Clean Water Action/Clean Water Fund (Director)
Coalition for a Safe and Healthy CT (Coordinator)

Jose Perez, BSN, RN, Secretary/Treasurer
C ecticut Health Care Associates

Michael C. Fitts, Executive Director
ConnectiCOSH

Kimberly Sandor
Connecticut Nurses Association

Colleen O'Connor, MPH, Board of Directors and Chair of Legislative Advocacy
Connecticut Public Health Association

Richard Holober, Executive Director
Consumer Federation of California



Eve Gartner, Staff Attorney
Earthjustice

Jeff Gearhart, Research Director
Ecology Center

Sonya Lunder, MPH, Senior Analyst
Environmental Working Group

rich Pica, President
Friends of the Earth

Arlene Blum, PhD, Executive Director
Green Science Policy Institute

Rachel L. Gibson, JD, MPP, Director, Safer Chemicals
Health Care Without Harm

Tom Lent, Policy Director
Healthy Building Network

Pat Morrison, Assistant General President for Health, Safety and Medicine
International Association of Fire Fighters

Patricia Lillie, President
Learning Disabilities Association of America

Tracy Gregoire, Healthy Children's Project Coordinator
Learning Disabilities Association of Maine

Bev Johns, President
Learning Disabilities Association of Illinois

Martha Moriarty, Executive Director
LDA Minnesota

Colin Price, Director of Market Innovation
Oregon Environmental Council

Susan Lloyd Yolen, Vice President, Policy & Advocacy
Planned Parenthood of Southern New England

Sarah Doll, National Director
Safer States

Ted Schettler, Science Director
Science and Environmental Health Network

Russell Long, Founder and President
Sustainable San Francisco



aurie Valeriano, Executive Director
Washington Toxics Coalition



Sonia Gill

Public Citizen









Window Coverings — The CPSC has documented the strangulation and asphyxiation hazard to children
caused by window covering cords for decades. Industry attempts at voluntary standards failed to
eliminate or even reduce the risk of strangulation, despite 20 years and 6 attempts. The CPSC
should act as swiftly as possible to adopt the strongest possible mandatory standard to protect
children from continued injury and death caused by window covering cords, fully incorporating the
information and recommendations submitted by consumer groups in their petition to the CPSC on

this life-or-death issue.”

Furniture and TV Tip-overs — The CPSC must commit itself to act aggressively to address the hazards
to children caused by furniture and TV tip-overs. Though educational efforts are helpful, they are
not nearly enough. Most immediately, the CPSC must issue a formal recall and stop sale demar  of
the IKEA Malm Dresser without further delay. As the CPSC is aware, the Malm Dresser does not
meet the ASTM voluntary standard and the product has resulted in the death of at least 3 children,
one of which occurred after a non-recall corrective action plan was issued by the CPSC on the

dresser.

This is unacceptable. Furniture and TV tip-overs are a long-standing, well-documented, and
completely avoidable hazard. We call on the CPSC to move toward mandatory standards that all
manufacturers must comply with to protect and prevent the thousands of child injuries and deaths

that continue to occur from furniture and TV tip-overs.

Flame Retardants — Toxic flame retardants pose a grave health risk to the public. Children are
particularly susceptible to the health hazards posed by retardants given their widespread presence in
infant and children’s products, and exposure to these chemicals is associated with serious health,
developmental, neurological, and genetic disorders. Public Citizen strongly supports, and urges the
Commission to act on, the petition submitted by Consumer Federation of American, Earth Justice
and other advocacy organizations to ban organohalogen flame retardants pursuant to the CPSC’s

Federal Hazardous Substances Act authority. We were encouraged by the CPSC’s public hearing

216 CFR § 1051 Petition for Rulemaking Eliminating Accessible Cords on Window Covering Products, available at

/ v.cpsc.gov/Global/Regulations-Laws-and-Standards/Petitions/ WindowCoveringPetition.pdf. See also Staff
Brieting Package In Response to the Petition CP 13-2, Requesting Mandatory Safety Standards for Window Coverings,
available at
http:/ /www.cpsc.gov/Global/Newsroom/FOIA/CommissionBriefingPackages/2015/ PetitionRequestingMandatorySt
andardforCordedWindowCoverings.pdf.




held on December 9, 2015, which plainly demonstrated that the great weight of medical and
scientific opinion associates exposure to flame retardants with negative health outcomes and

supports strong regulation.

Lizguid aundry Packets — Since a new voluntary standard for liquid laundry packets was published in
October 2015, we have learned even more about the dangers posed by the packets. A study
published in April this year in Pedzatrics concluded that laundry detergent packets are far more
dangerous to children than non-packet detergents.” Analyzing data from the National Poison Data
System, the study found that, for children exposed to detergent products, laundry detergent packets
were the only detergent product tied to serious clinical health risks of coma, respiratory and cardiac
arrest, and death. The upward trend of child exposure to this toxic substance is equally alarming.
The same study found that the number of child exposures to detergent packets exceeded the
number of traditional detergent exposures. The National Poison Data System has also reported an
explosive increase in child exposure to laundry packets every year since 2012, doubling from 6,300
exposures in 2012 to 12,500 in 2015." As of May 31st, almost 5,000 laundry detergent packet
exposures have been reported this year alone. In April of this year, it was also reported that poison
control centers receive a call about a child who has ingested or been exposed to a laundry detergent

packet every 45 minutes.”

The continued health risks of laundry detergent packets to children require the CPSC to closely
monitor the implementation of the voluntary standard and to continue consideration of a more
protective rule to shield children from this enduring hazard, including consideration of a2 mandatory

standard.

> Mallory G. Davis et al., Pediatric Exqposures to Laundry and Dishwasher Detergents in the United States: 2013-2014, PEDIATRICS
(2016), http://pediatrics.aappublications.org/content/pediatrics/ early /2016 /04 /21/peds.2015-4529. full. pdf.

+ American Association of Poison Control Centers, Laundry Detergent Packets, http://www.aapcc.org/alerts/laundry-
ergent-packets/.

5 Tara Haelle, Pretty Poison' Laundry Detergent Pods Cause Increase in Poisonings, Serious Effects, FORBES (Apr. 25, 2016, 03:56
PM, http:/ /www.forbes.com/sites/ tarahaelle /2016/04/25 /pretty-poison-laundry-detergent-pods-cause-increase-in-
poisonings—serious—effects/#2b4afbdf5da7.



CPSC Procedural Improvements

As the result of the CPSTA, the Commission has been able to issue motre rules than ever before to
safeguard consumers from dangerous products. We believe there are several key areas the
Commission should continue to prioritize in order to sustain its al "'y to quickly address consumer
product hazards. Chief among these procedural improvements are enhancing recall effectiveness

and a greater commitment to developing mandatory standards.

Additionally, we place particular significance on strengthening information disclosures issued
pursuant to section 6(b) of the Consumer Product Safety Act (CPSA). Since the Commission issued
an NPRM in February 2014 to amend the 30-year old rule implementing section 6(b), the
rulemaking has seen little traction. We urge the Commission to continue with the proposed

rulemaking without further delay.

As currently written, section 6(b) restricts the CPSC from publicly disclosing any information from
which the public can readily ascertain the identity of a manufacturer or private labeler of a consumer
product, unless the Commission takes reasonable steps to ensure the information is accurate, that
disclosure is fair in the circumstances, and the disclosure is reasonably related to effectuating the

purposes of the CPSA and other laws administered by the Commission.’

Section 6(b) has unfortunately meant that the CPSC is uniquely restrained in its ability to proactively
disclose safety hazards to the public. To our knowledge, no other federal agency that deals with
public health and safety is subject to similar public disclosure restrictions. 6(b) negatively affects
consumers by unnecessarily shielding critical product safety information from public view. Section
6(b) is outdated, anti-consumer, and intended solely to protect the reputation of businesses that put
harmful products on the market. Landmark right-to-know laws like the Freedom of Information Act
do not have a similar, overbroad restriction for information disclosures and instead have tightly-
focused exemptions focused on real business interests such as protected trade secrets. There is no
legitimate justification for this law, and Congress should eliminate it. We encourage the CPSC to

make the case to Congress. Pu" 7 'C  :nintendstodo * :same.

¢ Information Disclosure Under Section 6(b) of the Consumer Product Safety Act, 79 Fed. Reg. 10712 (proposed Feb.
26, 2014)(to be codified at 16 C.F.R. pt. 1101).

715 US.C. §2055(h).









Jonathan Stewart

National Electrical Manufacturers Association



U.S. Consumer Product Safety Commission June 1, 2016
4330 East West Highway
Bethesda, MD 20814

Re: Agenda and Priorities FY 2017 and/or 2018
Via email:
Dear Commissioners,

The National Electrical Manufacturers Association (NEMA) respectfully submits these
comments regarding recommendations for the Commission’s agenda and priorities for
fiscal years 2017 and 2018.

NEMA is the association of electrical equipment and medical imaging manufacturers,
founded in 1926 and headquartered in Arlington, Virginia. Its member companies
manufacture a diverse set of products including smoke and carbon monoxide detection
devices, arc fault and ground fault interrupters and household batteries. Worldwide annual
¢ 25 of NEMA-scope products exceed $120 billion. NEMA Dry Battery Section members
manufacture and market primary dry cell batteries of various sizes and chemistries, which
are available for consumer use in the United States.

On May 9, 2016 the CPSC posted a Notice of Public Hearing in the Federal Register
inviting responses to four questions regarding the 2017 and 2018 agenda and priorities.
One question posited was:

Should the Commission consider making any changes or adjustments to the
agency's proposed or ongoing education, safety standards activities, regulation, and
enforcement efforts in fiscal years 2017 and/or 2018, keeping in mind the CPSC's
existing policy on establishing priorities for Commission action (16 CFR 1009.8)?

In response to this inquiry, NEMA recommends that the Commission include as part of its
fiscal year 2017 Operating Plan or fiscal year 2018 Congressional Budget Request
resources allocated toward promulgation of a rule under Section 15(j) of the Consumer
Product Safety Act (CPSA). Such a rule would specify/require consumer lithium coin

ce . with a diameter greater than 16 mm sold in the U.S. to comply with the “American
National Standard for Portable Lithium Primary Cells and Batteries — Safety Standard”
(‘ANSI Standard’ or ‘standard’) section entitled: Lithium Coin Packaging and Marking
(details below).

Background

For nearly four decades, U.S. battery manufacturers have worked through NEMA to fund a
telephone hotline with the National Capital Poison Center (NCPC) to provide information

]



and education addressing the ingestion of small batteries. With the increase in use of 3
volt  hium coin batteries of larger diameter (i.e. 20 mm), a hazard surfaced where the
ingested cell could lodge itself in the consumer’s esophagus. Prolonged contact between
the battery and saliva can result in a chemical reaction known as hydrolysis where the pH
of the saliva solution increases. This reaction can lead to serious tissue injury in only a
few hours and, unless mitigated through surgery or other means, even death.

Since 2007, the U.S. has seen a steady decrease in the number of reported battery
ingestions (including button and coin cells). During this same time, the number of major
to fatal cases has fluctuated without depicting a trend in either direction with 20 mm
lithium cells involved in the majority of these situations as reported by the NPCC. When
considering current trends in reported ingestion cases, it is important to note that over the
s 1ep od oftime (since 2007) the number of lithium coin cells in the U.S. marketplace
has increased dramatically.

NEMA member company efforts to minimize this hazard form a five-part approach:
proactive education and outreach to the medical and other communities, promoting child
resistant battery compartment designs in devices that use these batteries, clear and logical
warning copy, improved and compartmentalized packaging, and a more robust battery
design. Over the last 18 months, NEMA has made substantial efforts towards warning
copy and packaging. The goal — and likely outcome — of these efforts is a series of
revisions to the ANSI Standard that establishes a baseline for warning text on lithium coin
cell packages that clarifies the ingestion hazard and compliance with the Poison Prevention
Pa 1ging Actat 16 C.F.R §§ 1700.15(b) and 1700.20. The revisions to the standard are
scheduled for approval by December 2016, at which point NEMA members including
Energizer, Duracell, Panasonic and Rayovac are prepared to initiate compliance. We: 0
expect other major worldwide manufacturers and marketers who sell into the U.S. to begin
to comply, including Japanese companies such as Maxell, Toshiba and Sony.

Because an ANSI Standard is voluntary, there is no guarantee that all battery
manufacturers, including importers of foreign-made batteries, will comply without a

regulation by the CPSC as recommended by NEMA in these comments.

About the ANSI Standard

Though not finalized, the current draft of the ANSI Standard contains the following
elements regarding packaging and marking:

e Icon: NEMA members have developed an icon (similar to what is used in other
consumer industries) that connotes the importance of keeping the batteries out of
reach of children, specifically toddlers. (The icon was tested for comprehension
according to American National Standards Institute Z535.3 procedures for the
evaluation of safety symbols and received a very high score for symbol
comprehension.)

e Text: the phrase “Serious Harm if Swallowed” will be placed on the front of the
blister card with additional, more explanatory text on the back which indicates the
potential for death.

[3S]



e Packaging: the standards under the Poison Prevention Packaging Act at 16 C.F.R
§§ 1700.15(b) and 1700.20 will be applicable.

® Scope: with the exception of the requirement that the icon be engraved on the cell
(which applies to consumer and non-consumer lithium coin cells) the above
requirements will apply only to products available for retail. The packaging
standards will be applicable to consumer lithium coin cells with a diameter of 16
mm or greater; the icon and text requirements will apply only to consumer lithium
coin cells with a diameter of 20 mm.

CPSC ™licy ¢+ "stablishing Priorities

16 CFR 1009.8 contains the policy guidance the Commission is to use in establishing
priorities. Subsection (c) contains a list of § criteria the Commission is to take into account
throughout the process. NEMA addresses each of these as follows:

Frequency and severity of injuries

In 2014, the most recent year for which data is available, there were 3,272 reported battery
ingestions of all types, chemistries and sizes with 23 major cases and 2 deaths. For
statistics from prior years, NEMA refers the Commission to the National Capitol Poison
Center . Most ingestion cases fortunately do not result in any injury and
past ana current medical protocol for ingested batteries is to allow batteries to pass if they
pass the esophagus.

Causality of injuries

While the direct causation of the injury is the chemical reaction between the battery and
the saliva after prolonged contact, there are indirect causes that, if addressed, would
prevent or greatly reduce incidents of battery ingestion. One of these is a lack of public
awareness of the risk. NEMA believes that the warning label requirements in the ANSI
Standard will lead to greater public awareness.

Another indirect cause of the ingestion hazard is the packaging (i.e. blister card) in which
the batteries are sold to consumers. For example, many blister cards contain two or four
coin cells but, when opened, not all coin cells are removed by the consumer and placed
into service. This leaves the remaining batteries easily accessible. Compliance with the
Poison Prevention Packaging Act would largely resolve this as counter-measures such as
compartmentalization (where each cell is self-contained in its own “compartment”) would
be present.

Chronic illness and future injuries

In 2016, products that rely on lithium coin cells for power are ubiquitous across almost
every subsector of the U.S. consumer market. Wearable devices, key fobs, remote

3
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June 1, 2016

Todd A. Stevenson

Office of the Secretary

Consumer Product Safety Commission
330 East West Highway

Be =sda, N 120814

Re: Commission Agenda and Priorities; Notice of Hearing (Docket No. CPSC-2C 3-
0010)

Dear Mr. Stevenson:

On May 13, 2016 the ANSI Board of Standards Review approved the development
process for the ANSI/OPEI B71.9-2018 American National Standard for Multi-Purpose
Off-Highway Utility Vehicles. The approved standard is now with ANS| staff being
prepared for final publication. OPEI expects the standard will be published in June.
With the pending publication of the B71.9-2016 standard, OPEI requests CPSC
terminate the Recreational Off-Highway ("“ROV”) rulemaking activity for CPSC fisc:
year 2017.

ANSI/OPEI B71.9-2016 Development Review

The B71.9-2016 standard was developed in close cooperation with CPSC staff.

In stry worked side-by-side with CPSC staff throughout the revision process, including
several “engineering meetings” to discuss proposals from both sides’. The resulting
B71.9-2016 standard was unanimously approved? for revision this year.

The B71.9-2016 standard includes several key revisions. Most importantly, the

it seeks to improve seat-belt use by Hmiting the maximum vehicle speed to

1 when the operator’s seat belt is unbuckled®. OPEI and CPSC analysis showed
that lack of seat belt use was the most common factor in ROV related injuries and
fatalities. Therefore addressing seat belt use was a top priority for the B71.9-2016
revision. The B71.9-2016 standard will also include new vehicle handling requirements,
revisions to the “J-turn” and “tilt table” stability requirements, and a new point-of-sale

1 requirement.

Ne it with OPE! and/or the Recreational Off-Highway Vehicle Association on October 23, 2014; May 5,
2015; May 19, 2015; July 8, 2015; October 5, 2015

% The recirculation ballot resulted in 14 affirmative votes, zero negative votes and one abstention.

3 For gasoline-powered fuel-injected models. This technology is common in most ROVs.

o e — s azsiasvein UL ~ ALCAAINUKIA, VA 22314 - PH: 703.549.7600 - FAX: 703.549.7604 ~
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The B71.9 Committee and CPSC staff alike both believe these changes will increase
ROV safety with minimum impact on vehicle perforn 1ce. In fact, in their canvass
ballot responses CPSC staff noted “(they) supports the proposed changes to the

ve intary standard contained in the recirculation ballot and believes the aggregate effect
of improved vehicle stability, handling, and occupant protection will reduce injuries and
deaths associated with ROV rollovers”.

Request to Terminate ROV Rulemaking Activity in 2017
:spite a high level of industry and CPSC cooperation, the Commission continued to

include ROV rulemaking activities on the 2015 and 2016 agendas, priorities and
operating plans while the two sides continued to discuss requirements. Now,v h a
mutually agreeable standard set to be published, OPEI requests CPSC terminate the
ROV rulemaking activity for CPSC fit ' 1r 2017,

As | ed above, the B71.9-2016 standard will include several significant changes
versus the 2012 revision. Once published manufacturers will need to focus resources
on testing and design changes needed to assure compliance with new industry
standards. However, the potential that the CSPC ROV rulemaking may still move

ward, despite robust, mutually agreeable industry standards, threatens adoption of

ase standards. Unfortunately, if the CPSC ROV Rulemaking is not terminated,
manufacturers will need to assess the cost and risks of moving forward with testing and
design changes to comply with new industry standards versus a “wait and see”
approach due to the uncertainty of CPSC ROV rulemaking activity and requirements
there-in. For this reason it is critical that CPSC terminate the ROV rulemaking activity in
2017.

Fedekokk

Thank you for your consideration of this request. Please feel free to contact me if you
have any questions regarding the development, content or status of the B71.9-2016
¢« indard.

Kind regards,

Greg Knott

Vice President, Regulatory Affairs
B71.9 Committee Executive

_ stdoor Power Equipment Institute
- ' -7600

4 Canvass ballot response letters from CSPC staff (Caroleene Paul) to OPEI (Greg Knott) dated December 1, 2015
and March 11, 2016.
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Outdoor Industry Association
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June 1, 2016

Todd A. Stevenson

Office of the Secretary

U.S. Consumer Product Safety Commission
4330 East West Highway

Bethesda, MD 20814

Re: Agenda and Priorities FY 2017 and/or 2018
Dear Mr. Stevenson:

Outdoor industry Association (OlA) is the national trade association for suppliers,
manufacturers and retailers in the $646 billion outdoor recreation industry. Our
members, including W.L. Gore, Columbia, The North Face and REI, produce a wide
range of products including performance apparel, safety gear, camping tents and
various other outdoor products.

We appreciate the opportunity to submit comments on the Consumer Product Safety
Commission’'s (CPSC) agenda and priorities for fiscal years 2017 and 2018 and your
willingness to work with industry and other interested parties to budget for your goal
of protecting consumers. Your work is critical to ensuring the quality, safety and
integrity of outdoor industry products being sold across the United States and used
by tens of millions of Americans.

Qutdoor industry products must he reliable, durable and resistant to the elements,
whether being used by a family spending a day on the beach cr professional athlete
testing their limits in some of the most extreme conditions. Individuals rely on our
products for their safety, protection and comfort, which is why, for decades, the
industry has worked to develop the highest quality and safest products that meet or
exceed these expectations.

In addition. the outdoor industry is a global leader in responsible business practices.
We are continually working to exarine our supply chains to ensure the products we
make are manufactured in a socially and environmentally responsit manr . We
also look for opportunities to continue to improve and innovate our products.

When examining your FY2017 priorities, there are multiple opportunities where the
outdoor industry can support the work of the commission to make sure our products
are safe and reliable for consumers. Our unigue position at the crossroads of

' 4909 PEARL EAST CIRCLE, SUITE 300. BOULDER, CO 8030
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David French, Senior Vice President

National Retail Federation



June 1, 2016

Todd Stevenson

Secretary

U.S. Consumer Product Safety Commission
4330 East West Highway

Bethesda, MD 20814

RE: NRF Comments on “Public Hearing on Fiscal Years 2017 and 2018 Commission
Agenda and Priorities”

Dear Mr. Stevenson:

The National Retail Federation (NRF) appreciates the opportunity to provide written
comments and suggestions regarding the current and future agenda and priorities of the U.S.
Consumer Product Safety Commission (CPSC).

NRF is the world’s largest retail trade association, representing discount and department
stores, home goods and specialty stores, Main Street merchants, grocers, wholesalers, chain
restaurants and Internet retailers from the United States and more than 45 countries. Retail is the
nation’s largest private sector employer, supporting one in four U.S. jobs — 42 million working
A1 ricans. Contributing $2.6 trillion to annual GDP, retail is a daily barometer for the nation’s
economy. NRF’« ~ampaign highlights the industry’s opportunities for life-long
careers, how retauers sirengthen communities, and the critical role that retail plays in driving
innovation.

Last year, NRF made several concrete suggestions to the Commission with regard to
ways the agency might better engage its stakeholders and allocate its very limited resources to
carry-out its mission. Although NRF appreciates some actions the CPSC has taken with regard
to these recommendations, unfortunately the agency has taken no or very limited action on other
key recommendations. Therefore, we would like to reiterate and expand upon several of those in
these comments regarding the Commission’s priorities for Fiscal Years 2017 and 2018.

1. What are the priorities the Commission should consider emphasizing and dedicating
resources toward in the fiscal year 2017 Operating Plan and/or the fiscal year 2018
Congressional Budget Request?

e Establish a Formal Trade Advisor— “iroup. For several years now, NRF and other groups
have advocated for the creation of a permanent, trade advisory group, to . zularly,
including with senior CPSC officials, and make recommendations on key issues affecting
CSPC stakeholders, especially regarding the complex and technical issues surrounding
the importation of consumer products into the U.S. NRF again requests that the
Commission emphasize and dedicate resources toward this effort and, generally, toward

© _ :RATION
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more systematized stakeholder engagement. The CPSC is specifically empowered to
create such a permanent advisory group under the Federal Advisory Committee Act
(FACA) and, in fact, has created and maintained such advisory groups in the past.

NRF also recommends that the Commission revisit its Open Meetings Policy to ensure
that, where appropriate, non-public meetings of such an advisory group could be hel
facilitate more useful discussion, especially  rarding sensitive business confidential
information and practices that are likely to be discussed, e.g., regarding import business
practices. The recent experience of the CPSC/Product Safety Working Group of COAC
was a prime example of how the existing CPSC meetings policy fails to facilitate the kind
of direct discussion that is often necessary and appropriate for such groups.

Establish a Trus*- * Trader -~ yram. NRF recognizes the initial steps the CPSC has taken
to establish a Trusted Trader Program, whereby U.S. importers of consumer products
would be given “green lane status” in exchange for undertaking a number of efforts to
ensure the CPSC compliance of their imports. However, despite the allocation of some
resources to this effort by the CPSC, there has not been any demonstrable progress on
this front, including the type of stakeholder engagement referred to in the previous point.
Establishment of a robust Trusted Trader program would, in NRF’s view, serve as an
agency/trade/consumer win-win, by enabling both the free flow of trade and freeing
limited agency resources to focus on higher risk imports.

Revive CPSC Ret~'~~ ™ 2po~~~ Program (RRP). Despite repeated indications by senior
CPSC officials over the last several years, NRF understands that the agency’s apparently
ongoing “review” of the important RRP continues, with no end in sight. This is
unacceptable. The program should be forn ~zed, codified if necessary, and reopened to
new entrants, under the same parameters and understanding as the program began with,
i.e., that information provided to the CPSC under the program can and generally will be
considered to safisfy the reporting company’s 15(b) CPSC reporting obligation. The
Retailer Reporting Program has provided significant benefits to the CPSC and to the
cause of product safety by providing participating companies with the structured
opportunity to report to the agency consumer complaints and other information that may
indicate a product safety issue but that do not necessarily rise to the level of required
reporting. And by all accounts, the program has resulted in the removal from the market
of many products that might have otherwise posed a safety concern to consumers. The
time for internal review of the RRP is over, and the time for formal endorsement and re-
opening by the Commission is now.

Continue Third Party Testing P-~"en Reductio~ * ct*-"="~-. It has been approximately
five years since Congress mandated, via H.R. 2715 (rL 112-28), that the CPSC undertake
significant efforts to reduce the third party testing and certification burdens and costs
mandated under the Consumer Product Safety Improvement Act of 2008 (CPSIA).

While there has been some progress in this regard, notably the recent Commission
enforcement policy clarifying that general certificates of conformity (GCCs) are not
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address highly complex and often speculative chronic health or safety concerns of this
type. With the potential enactment of the revised Toxic Substances Control Act (TSC
and considering the existing size, resources and authorities of the EPA, FDA, CDC and
other federal agencies, NRF believes that engaging in often years-long analysis of su
hazards by the relatively much smaller CPSC represents a much lower and more tenuous
return for consumers in terms of product safety. NRF would rather see the agency focus
on its traditional areas of strength and authority, i.e., known, addressable and acute
physical/mechanical or thermal hazards posed by consumer products. As the now nearly
8-year-long-and-counting CPSC/CHAP review of phthalates has clearly demonstrated,
pursuit of other hazards generally presents a regulatory quagmire and enormous resource
drain for the agency.

Should the Commission consider making any changes or adjustments to the agency’s

proposed or ongoing education, safety standards activities, regulations, and enforcement efforts
in fiscal years 2017 and/or 2018, keeping in mind the CPSC existing policy on establishing
priorities for Commission action (16 CFR 1009.8)?

Unnecessary and Unfair Compliance ™ ui* ~* ™ -tailers. NRF is increasingly aware of a
growing trend of the CPSC to single-out retaiers tor a variety of agency enforcement
activities, notably including pursuing product recalls and civil penalties for failure to
report under Section 15(b) of the CPSA. NRF supports CPSC action on appropriate
enforcement activity. However, we are concerned if the agency is either consciously or
by default unfairly pursuing retailers due to their size or purported ability to pay for either
recalls and/or civil penalties. NRF therefore strongly urges the Commission to inquire as
to agency staff policies and practices in this regard and to ensure full compliance of staff
with those established statutory enforcement criteria.

Relatedly, NRF continues to be concerned about extra-regulatory “requests” by the CPSC
(whether commissioners themselves or staff at the apparent behest of commissioners/the
Commission) that retailers undertake voluntary recalls of entire categories of products,
whether or not there has been the statutorily required, factual basis of specific product
hazard established by the agency to do so. The recent examples of most concern to NRF
have been those regarding self-balancing scooters (“hoverboards™) and corded window
coverings. In each case, heavy-handed tactics have been used to get retailers to
“vyoluntarily” remove all such products from sale, despite the absence in many cases of
any consumer incidents regarding those specific products for which a stop sale/recall is
being sought, and often without regard to contrary evidence that some such products are
in fact safe for consumer use. Moreover, the tactic utilized by the agency of going first
and in some cases exclusively to the retailers of these products, rather than to more
appropriately first approach the manufacturers of these products, 2 fly directly in the
face of the agency’s decades-old and established statutory and regulatory procedures, not
to mention good government and rule-of-law.
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Continue to Expand Education and Advisory Activities. While NRF acknowledges and
appreciates the CPSC’s expansion of both U.S. and international education activities
aimed at ensuring that all levels of the consumer products supply chain understand and
comply with the growing number of complex CPSC safety standards and procedural
requirements, much more needs to be done in this regard. In addition, not only is it

iportant for the agency to generally educate companies on its requirements, but it is
critical that the agency have a commitment to provide retailers, importers and
manufacturers with specific guidance when it is needed. NRF notes in this regard  at it
is frequently difficult or impossible to get “the answer” from CPSC staff on such
essential questions as which products may be covered by a standard, what the actual
requirements of standards may be for a particular product or issue, or, indeed, who at the
agency is the appropriate person from whom to obtain such guidance and determinations.
Such opaqueness does not further the agency’s mission and creates an environment of
forcing companies to frequently guess at how the CPSC will interp  or enforce its
requirements. The Commission should therefore create a clear and repeatable process for
companies to understand what is required of them, starting with a top-down expectation
that all appropriate CPSC staff should be responsive to stakeholder requests for
information or guidance.

Relatedly, NRF notes that the agency’s current and unnecessarily expansive
interpretation of its Meetings Policy (16 CFR part 1012) frequently makes it difficult for
stakeholders to have discussions with CPSC staff without making those open to reporters
and other members of the public. While NRF fully supports an open and transparent
CPSC, there are of course many times when companies or groups of companies will, for
legitimate reasons, want to have frank discussions with agency staff but not have those
discussions scrutinized by the media or other third parties. Unfortunately, the Office of
General Counsel has apparently taken such an overly expansive view of the Meetings
Policy as to ignore regulatory exceptions to the Policy, including that the Policy does not
apply to non-substantial interest matters, i.e., those that are not “likely to be the subject of
a regulatory or policy decision by the Commission,” including “interpretations of existing
laws, rules and regulations,” as well as “routine speeches given by CPSC personnel
before outside parties.” (16 CFR 1012.2 (d) and 1012.3(d)(4)).

End or Publicly Vet the Continued “Missic= “reep” ~“ Compliance and other Agency
Offices. NRF continues to be very concerned over ongoing, extra-regulatory and
typically unannounced new Compliance, Import Surveillance, Office of General Counsel
and other agency policies, requirements and “expectations” in the context of corrective
action plans, port procedures and civil penalty demands, among others. These
continually evolving agency policies, interpretations and demands of general applicability
are more properly proposes via the traditional, fairer and more  1sp. 1t mode of
regulatory proposals, especially where such new policies relate directly to existing
agency regulations, e.g., the agency’s informal and ever-expanding list of information
required to be submitted as part of a “full report” under 15(b), despite the existence of a
current agency regulation setting-forth in fact what constitutes a “full report.” Such
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actions by the agency, while perhaps expedient, create an atmosphere among agency
stakeholders of a lack of understanding and mistrust that what is acceptable today may or
may not be acceptable tomorrow, which clearly undermines the agency’s long term
effectiveness in identifying and removing unsafe products from the market. And with
respect to civil penalties, while the agency has made clear that it is seeking ever-higher
civil fines for failure to report under 15(b) and other violations of law, it has provided
pre: Hus little guidance about whether and how the factors may have evolved that guide
agency demands for : penalties. It is NRF’s strongly held view that, with due respect
to compliance discretion, new policies of general applicability should be publicly vetted,
preferably via regulation, prior to their surprise implementation on retailers and other
companies, the vast majority of which strive daily to do the right and legally required
thing with regard to product safety and CPSC law.

Which candidates should the Commission consider for retrospective review of existing

rules for fiscal year 2017 and/or 2018 agendas?

NRF has no immediate recommendations in this regard, but generally applauds the
agency’s efforts in this area and looks forward to continuing to engage with the CPSC to
identify and address those standards and regulations in need of updating or repeal.

Thank you for the opportunity to provide these comments and suggestions with regard to

the priorities and activities of the CPSC going forward. NRF looks forward to continuing to
work closely with the CPSC to promote our mutual goal of making products safe for all
American consumers.

Sincerely,
Aot
David French

Senior Vice President
Government Relations
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June 1, 2016

Office of the Secretary

Attn: Todd Stevenson

US Consumer Product Safety Commission
4330 East West Highway

Bethesda, MD 20814

RE: Comments from U.S. toy industry and Toy Industry Association, Inc. on CPSC Budget
Priorities for FY 2017 and 2018

The Toy Industry Association™, Inc. (TIA) represents more than 900 businesses — toy
manufacturers, importers and retailers, as well as toy inventors, designers and testing labs —
who are all involved in bringing safe and fun toys and games for children to

market. Approximately 3 billion toys are sold in the U.S. each year, totaling $25 billion at ret |;
TIA members account for approximately 90% of this market.

Toy safety is the top priority for the industry and TIA and its members have long beeri leaders in
toy safety, dating back to 1930s. Our efforts include leading the development of the first
comprehensive toy safety standard (later adopted as ASTM F963, which in 2008 became a
mandatory consumer product safety rule under CPSIA); and the industry continues to provide
technical input and actively participate in the ongoing review of this "living" standard today, in
order to keep pace with innovation and potential emerging issues. TIA and its members work
with government officials, consumer groups, and industry leaders on ongoing programs to
ensure safe play.

We appreciate the Consumer Product Safety Commission’s (CPSC) continued engagement and
outreach to the regulated community and thank the Commission for soliciting input from
interested st: zholders on the CPSC’s priorities for Fiscal Years 2017 and 2018.

Below is an outline of the toy industry priorities we request the Commission take into
consideration:

Increase Stakeholder Engagement

TIA has always appreciated the open door policy that the agency has had with industry and
other product safety stakeholders. We believe this continued dialogue is imperative to
developing good public policy. Unfortunately, regulations have often been developed behind
closed doors and without much (or any) input from the impacted and regulated community



before the drafting process begins. The best way to develop good public policy often involves
preliminary, exploratory conversations. As was seen with the proposed 16 CFR 1110 rule,
beginning the regulatory process in an information vacuum is inefficient and results in

ant time and resources spent backtracking to develop regulations that work. Through
engagement with the U.S. Customs and Border Protection (CBP) COAC Advisory Committee,
importers were able to discuss supply chain complexities and business processing issues on a
granul level and develop a solution that would more appropriately reflect current certific n
and importation filing procedures. We appreciate the Commission’s willingness toinco >
this feedback into the e-filing pilot program. We urge the Commission to consider using these
types of organized dialogs as an integral part of the rulemaking process. This process will result
in a more effective rulemaking process and better regulations that achieve the regulatory
objectives without undue burdens on businesses.

Import Surveiliance Efforts

We wholeheartedly support the CPSC’s efforts to detain violative products at U.S. ports of
entry. It is clearly the most effective way to screen and prevent potentially dangerous products
from entering the market. The agency has done a laudable job of increasing its presence at the
ports and making a huge impact with very few resources. We urge continued improvement in
the implementation of the Risk Assessment Methodology (RAM) to better target violative

pra icts at ports of entry while still ensuring that compliant goods are not held up
unnecessarily or for extended periods of time.

Because toys are highly regulated, and most are imported under Chapter 95 in the Harmonized
Tariff Schedule and therefore easily identified, our industry is often the target of product
surveillance, by both CPSC and CBP. For compliant importers, these stoppages can cause delays,
impact retailer relationships and result in significant costs like demurrage and warehousing
fees. Not only is our industry highly seasonal in nature, magnifying the financial effects of
delays, but it may be jeopardizing se ; and relations with retailers, given increasing just-in-time
supply chain pressures. In some cases, inspections result in delays that last days or weeks
prompting retailers to levy financial penalties or cancel the order due to a missed delivery
window — even though the products are ultimately determined compliant. You can imagine that
a toy intended to be sold along with a movie release or a Valentine’s Day teddy-bear have
limited shelf lives and need to be at retail during a specific time frame otherwise the product is
consi red unsalable. We would urge that the agency continue to improve RAM targeting to
better focus only on the riskiest cargo and ensure that any held targeted shipments are
examined in a timely manner, ideally less than 10 calendar days.

Aside from delays, we often hear from industry members that they do not receive information
on why shipments are stopped or updates on the inspection timing. Our members spend
significant ¢ »unt of time and resources to ensure that products imported into the country are
safe, yet are often left uninformed of questions raised regarding their imports or of potential
risks in their supply chain that CPSC or CBP may be aware of so that they can address these
risks. We therefore request that CPSC expend resources on ensuring that field investigators

()






We urge the agency to continue its diligence, working even more closely with other
government agencies to help combat these counterfeit goods.

Projects that Shouid Not be Funded

We think there are a few places where CPSC should not be spending extra time and resources
that could be dedicated to other safety efforts. Both the proposed voluntary recall and Sec n
6(b) information sharing rules are fraught with problems — with minimal benefit to the agency

| consumers. If these rules are made final, they could have a chilling effect on the way
industry interacts with CPSC. This would be an untenable result that will potentially urt e
consumer by discouraging companies from sharing information with CPSC in “borderline” cases
where it is not clear whether a noncompliance exists. We urge CPSC to publicly abandon
rulemaking on the voluntary recall and section 6(b) information sharing rules.

We also feel that the agency should not be spending scarce resources working to develop rules
around very complex chemical issues. Congress is set to pass an updated Toxic Substances
Control Act (TSCA) that gives the Environmental Protection Agency (EPA) new authorities to
regulate chemicals in commerce, including chemicals in products. This updated statute gives
EPA new enforcement authorities so that consumers can have renewed confidence in the U.S.
system to regulate chemicals. Because of this it is our opinion that CPSC should work in concert
with EPA to support their efforts as needed to regulate groups of chemicals, like organohalogen
flame retardants, rather than duplicate efforts. The EPA has maore resources to take on such
Jong-term research endeavors.

Conclusion

Toy safety is the top priority for the toy industry and TIA is supportive of CPSC efforts to keep
consumers safe from the unreasonable risk of injury or death associated with consumer
products. We appreciate this opportunity to provide feedback to the agency and we wish to
continue to be a resource for the staff and commissioners.

If you have anv auestions remments or concerns, please contact Autumn Moore at
n our Washington, DC office.

Sincerely,

N
S sl vl ierb
President & CEO

)
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Daniel Rosenberg, Senior Attorney
Jennifer Sass, Ph.D, Senior Scientist
Veena Singla, Ph.., Staff Scientist

(Natural Resources Defense Council)
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June 8, 2016

Chairman Elliot F. Kaye

Commissioner Robert S. Adler
Commissioner Ann Marie Buerkle
Commissioner Joseph Mohorovic
Commissioner Marietta S. Robinson
Consumer Product Safety Commission
4330 East West Highway

Bethesda, MD 20814

Sent via e-mail: cpsc-os@cpsc.gov

RE: Written comments on CPSC agenda and priorities for fiscal years 2017 & 2018
Dear Chairman Kaye, and Commissioners Adler, Buerkle, Mohorovic and Robinson:

Thank you for the opportunity to share our views on the Consumer Product Safety Commission’s
{CPSC’s) agenda and priorities. The top priority for action, which has been pending for a year and half
an is past the statutory deadline is:

1. Tofinalize the proposed rule on phthalates in children’s toys and childcare articles, making the
interim ban on DINP permanent and prohibiting DIBP, DPENP, DHEXP, and DCHP.

For fiscal years 2017 and 2018, we urge the CPSC to prioritize its efforts to protect consumers, especially
children, from toxic chemicals in a wide range of household products by moving forward with two
actions:

2. To propose and finalize regulations under the Federal Hazardous Substances Act (FHSA}, in
accord with Petition No. HP 15-1, to ban household products in four categories that contain
any additive, non-polymeric organohalogen flame retardant.

3. To adopt the State of California Department of Consumer Affairs’ Technical Bulletin 117-2013
(TB 117-2013) as a mandatory national flammability standard under the Flammable Fabrics
Act (FFA).

These priorities are fully consistent with the CPSC’s “Policy on establishing priorities for Commission
action.”* Under that policy, the Commission must prioritize action on:

¢ | lucts where the probability of exposure to the hazard is high due to “the number of
units of the product that are being used by consumers, the frequency with which such use

16 C.F.R. § 1009.8.



occurs, and the likelihood that in the course of typical use the consumer would be exposed
to the identified risk of injury”;?
* preventing product-related injury to children, the handicapped, and senior citizens;® and
» “products, although not presently associated with large numbers of frequent or severe
injuries, [where] ... there is reason to believe that the products will in the future be

associated with many such injuries.*

1. Finalizing the proposed rule banning certain phthalates in children’s products should be a priority
for Commission action

In 2014, the Chronic Hazard Advisory Panel (CHAP) completed a comprehensive risk assessment of
phthalates and made recommendations for which phthalates should be prohibited in order to protect
children’s health. CPSC proposed the rule making the interim ban on DINP permanent and banning four
additional phthalates (DIBP, DPENP, DHEXP, and DCHP) from children’s products on December 30,
2014°, It has now been over a year since the public comment period closed on April 15, 2015. Since that
time, studies continue to be published finding troubling associations between phthalate exposure and
toxicity to the developing reproductive, respiratory, immune and nervous systems, heightening the
concern for children’s health.®

iis rule is needed because phthalates are present in children’s products, according to data reported by
manufacturers to the states of Washington and Maine.” The Commission is now far past the deadline
established by Congress to finalize a rule based upon the recommendations of the CHAP. We urge the
Commission to move immediately to finalize the proposed rule.

2. Banning products containing additive, non-polymeric organohalogen flame retardants should be a
priority for Commission action

Household products containing additive, non-polymeric organohalogen flame retardants fall squarely
within the Commission’s prioritization criteria:

1. The affected products are ones that most people use daily, such as chairs, sofas, mattress
pads, computers and other electronics;

2. Children are at particular risk for several reasons: they tend to spend more time on or near
the floor (crawling, playing, and so on) where they contact flame retardant contaminated
dust; they have hand-to-mouth behaviors that result in their ingestion of this material; and

%16 C.F.R. § 1009.8 (c)(7).

*16 C.F.R. § 1009.8 (c)(6).

*16 C.F.R. §1009.8 (c)(3).

® Prohibition of Children’s Toys and Child Care Articles Containing Specified Phthalates; available
https://www.regulations.gov/#!docketDetail;D=CPSC-2014-0033

®Gore A, Chappel V, et al. EDC-2: The Endocrine Society's Second Scientific Statement on Endocrine-Disrupting
Chemicals. Endocrine Reviews 36(6):E1-E150. doi: 10.1210/er.2015-1010.

Robinson L and Miller R. The Impact of Bisphenol A and Phthalates on Aliergy, Asthma, and Immune Function
Review of Latest Findings. Current Environmental Health Reports. 2015 Dec;2(4):379-87. doi: 10.1007/s40572-
015-0066-8

7 See https://fortress.wa.gov/ecy/cspareporting/ and Environmental Health Strategy Center (2016). What Stinks?
Toxic Phthalates in Your Home. Available
http://www.ourhealthyfuture.org/sites/default/files/pdfs/ehsc_tech_report_2016_rev_single_page_web_2.pdf

2







The new TB 117-2013 standard significantly improves on its predecessor. It protects the public against
unreasonable risk of the occurrence of fire leading to death or personal injury, or significant property
damage by:

1. Focusing on, and providing protection from, the major cause of upholstered furniture

fires: smolder ignition.

2. Providing compliance options that do not require the use of flame retardant chemicals.
Providing a cost effective solution that will benefit households at all income levels.
4. Using composite test methods to recognize the pivotal role of fabrics and the

interactions of all covered components.

w

The CPSC has an opportunity to bring closure to the longstanding issue of an upholstered furniture
flammability standard by adopting the revised TB-117-2013 as a mandatory national standard. By taking
this step, the CPSC will adequately protect consumers from the dangers associated with upholstered
furniture flammability and eliminate the need for flame retardant chemicals. We urge CPSC to make
this a priority in fiscal years 2017 and 2018.

We would be happy to discuss any of these recommendations at your convenience. Please do not
hesitate to contact us with any questions.

Sincerely,
' br B P

Daniel Rosenberg
Senior Attorney

e

Jennifer Sass, Ph.D.
Senior Scientist

R .

t/ /(i{f AN /,.7 -
[

Veena Singla, Ph.D

Staff Scientist

Project Mgr., CPSC (May 12, 2005) (“Evaluation of Test metnhod and Performance Criteria for Cigarette ignition
(Smoldering) Resistance of Upholstered Furniture Materials”) CPSC, Uphoistered Furniture Flammability:
Regulatory Options for Smali Open Flame & Smoking Material Ignited Fires (1997), available at
https://www.cpsc.gov/PageFiles/80986/3458ca2d.pdf; T.H. Talley, Phases 1&2, UFAC Small Open Flame Tests
and Cigarette Ignition Tests, Annual AFMA Flammability Conf. (1995).
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