














schools throughout the country. Since there is nowhere for a school teacher to bring the product in question to
be scanned, then what benefit does the optical data serve? This is not the same as buying a product at a retail
score that has its UPC scanned at the register with an optical reader. Furthermore, the cost associated with such
labeling technology would not be scalable to the size of the business purchasing such technology. Therefore, a
large mass producer could more readily implement such a process with incremental expense and the small
business owner would be put out of business.

6. In cases where the product is privately labeled, by what means the manufacturer information should be
made available by the seller to a consumer upon request, e.g.: Electronically via Internet, or toll-free
number, or at point of sale.

Referring back to the peanut recall in my answer to question #4, the name of the peanut manufacturer or
processing plant had no relevance to the consumer. The consumer only needed to know what product (by brand
name or retail outlet) was being recalled. Again, in the example of the recalled Cliff Bars, the peanut processing
plant was never mentioned in the recall

notice nor had any relevance to the recall process at the consumer level. If for policy reasons having nothing to
do with identification of products in recalls the CPSC wishes to institute such a labeling scheme, this
information potentially impacts on confidential commercial information. Many private labelers and importers as
well consider their manufacturers to be proprietary information. Absent some real benefit to consumers, there is
no reason to make this information public.

7. The amount of lead time needed to comply with marking requirements if the format is prescribed.

Whether Section 103 is implemented on August 14, 2009 as presently constituted or with practical revisions,
NO inventory that is in U.S. warehouses as of that date should be retroactively subjected to these marking
requirements. Furthermore, since one size does not fit all and there are businesses of all shapes and sizes, there
needs to be some consideration for the size of the market and the size of the businesses that serve that market
when the timeline for compliance is constructed. A phased approach with no less than August 14, 2010 for the
first phase should be strongly considered.

8. Whether successful models for adequate tracking labels already exist in other jurisdictions.

Using the food example as previously stated in question #4 and #6, the answer to question #8 is “keep it
simple”. Given the severity of the events that lead to the recall of peanut-based food product (salmonella-
related deaths), the mere fact that the recall was effectively handled by simply telling the public the brand
names affected and the date range in which the purchases were made (NOT the date of manufacturing) was
sufficient for both the public health and the FDA’s approval of such a recall. Simplicity is the most efficient
and effective means to ensure a successful model.

Comments:

To summarize the impact to ETA/Cuisenaire (ETA) if the current version of the CPSIA, Section 103 takes
effect August 14, 2009, please consider the following:

1. Most product sold by ETA goes through a “value-add” kitting process in our U.S. facility prior to
distribution to our customers. We manage over 25,000 active parts in our warehouse. This includes
finished goods and components that are manufactured by OEM/private label factories overseas, as well
as, product available in the open U.S. market from other “third-party” companies who either
manufacture in the U.S. or import and wholesale product made overseas.
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2. The product that is procured on the open market from third-party suppliers in the U.S. may or may not
have been originally intended for children under the age of 12, however, because these items are re-
merchandized into “kits” or “bundles” that are sold to schools for use in the classroom by children 12
and under, then these component materials now are subject to Section 103 of the CPSIA. Because these
third-party sources do not have to comply with any CPSIA regulations, ETA (being a value-add
distributor) cannot provide the labeling data specified in Section 103 and, therefore, must cease to
distribute such product. This result will put ETA out of business unless such third-party product is
excluded from Section 103 requirements for value-add distributors.

3. Of the thousands of items ETA imports from overseas, the expense to meet the requirements specified
in Section 103 will have an initial $3.5 million minimum capital investment to achieve compliance with
a minimum recurring, annual expense of $1.35 million as follows:

a. $250,000 in annual legal counsel expenses to ensure consistent and accurate administration of
operating procedures and eliminate risk of punitive penalties from the CPSC for failure to
comply with all regulations

b. $1.1 million in increased personnel headcount for two Quality Engineers, two Compliance
Specialists, two additional Sourcing Agents (required to find new suppliers who have the ability
to comply), assembly/production labor, and two inventory control analysts.

¢. $3 million in revising or scrapping and rebuilding molds and dies to accommodate new
marking/labeling/tracking requirements directly on the product.

d. $300,000 in computer software modifications to accommodate systematic tracking in order to
manage the data

e. $250,000+ in new labeling and tracking hardware

As COO of ETA/Cuisenaire, I work closely with our CEO and ownership to make and execute the difficult
decisions required to keep our employees gainfully employed. These are loyal employees who have served us
for many years and are great contributors to enhancing the education of our nation’s children. After the CPSIA
had gone into effect, we have had to remove personnel from our product development, sales and marketing
teams in an effort to absorb the enormous expense of the CPSIA. This expense cannot all be simply passed to
consumers through higher prices. If Section 103 is enacted August 14, 2009 as presently written, I do not know
how we will be able to financially cover the expense burden without further headcount reductions with the real
possibility of closing our doors. I respectfully request that great consideration is taken to accommodate
companies like our self to abolish the requirements in Section 103 of the CPSIA or, at a minimum, to make
significant changes to address all the challenges that I have set forth in this letter --- not only for the good of
ETA/Cuisenaire and fellow business owners, but for the tens of thousands of employees and their families that
our businesses employ.

Sincerely,
Bill Chiasson

Executive Vice President, COO
ETA/Cuisenaire
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April 27, 2009

Office of the Secretary

Consutner Product Safety Commission
4330 East West Highway

Bethesda, MD 20814

Re:  Implementation of Section 103 of the CPSIA, Tracking Labels for Children’s Products

Dear Sit:

These comments are being submitted by The Art and Creative Materials Institute, Inc. (ACMI). We
have reviewed the Consumer Product Safety Commission’s (CPSC) Request for Comments and
Information on Section 103 of the Consumer Product Safety Improvement Act (CPSIA) regarding the
implementation of Section 103 of the CPSIA on Tracking Labels for Children’s Products. These comments
necessarily focus on the application of Section 103 to art materials, since art materials are the issue of
expertise by ACMI and its member manufacturers. ACMTI’s certification program ensutres the products of
its member companies comply with ASTM D 4236, the Labeling of Hazardous Art Materials Act LHAMA)
and other portions of the Federal Hazardous Substances Act (FHSA) for both acute and chronic hazards
and FHSA’s labeling requirements.

Scope of the Proposal

ACMI urges CPSC, in its consideration of this subject matter, to better define the scope of products
to be covered under this rule or to include exemptions for products intended for childten that would
address the following issues:

1) Products, such as most art and craft materials meant for children, that are not expensive should be
exempted from this requirement or manufacturers should be allowed to continue to use their
current product identification method for recalls or develop a new method based on simple coding.
Costs of implementation could very well double the price of these inexpensive items. One ACMI
member has estimated they would need to spend $100,000 to purchase just the machinery needed to
institute simple lot coding, which would not include set-up, training and personnel to operate this
system.

LOOK FOR THESE SEALS.........
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2)

3)

Products, such as chalk, finger paints and other art and craft materials, that have a very short
expected usage, i.e. that are consumed over a limited time span, such as one year or less, should be
exempted from this requirement or manufacturers be allowed to continue to use current or develop
new simple coding methods for the same reasons as stated above.

Products, such as children’s art materials that conform to LHAMA and ASTM D 4236 and other
sections of CPSIA, should be exempted from this requirement or manufacturers be allowed to
continue to use cuttent ot develop new simple coding methods, since they have been evaluated pre-
matket for non-toxicity and ate unlikely to be involved in recalls. Art and craft materials in the
certification program of ACMI are thoroughly evaluated and tested for any acute or chronic hazards
under FHSA, including LHAMA. These evaluations are based on conservative risk and exposure
assessments, which were developed by ACMI's consulting toxicologist at Duke University Medical
Center and which meet or exceed requirements of LHAMA and FHSA.

Practicability

The following conditions and circumstances should be consideted in determining whether it is

“practicable” to have tracking labels on children’s art materials:

1)

2)

The term ‘permanent labels’ needs to be better defined. For all practical purposes, no labels are
“permanent’ on either writing instruments (barrels) or other art materials (wrap labels on stick
mediums and tube type packaging). Most writing instruments are in the ‘disposable’ category, i.e.,
meant to be thrown away after the ink runs out. The “imprint” on the barrel is applied most
commonly by “screening” and/or “decal.” Neither “paper labeling” or “hot-stamping” are cost-
effective and do not allow sufficient space for text. Hand oils and acids can remove any of these
methods of imprinting, so any markings ate easily removed with use. Permanent labeling on writing
instruments and most art materials is unrealistic in the real world usage.

The term “placement of labels” also needs to be better defined. Disposable writing instruments are
produced on an automated “mass” level to keep individual costs low. Production lot tracking is
currently or can be “documented,” but only to the “retailer shelf box unit,” not the “consumer
consumption unit.” There is not enough surface area on the barrel to imprint the numerous labeling
requirements currently being imposed upon the industry, i.e., barcodes, basic instructions, multiple
languages, country of origin, product stock codes, point size, ink color(s), manufacturer name, seals
and logos. Type size of the fonts would have to be so small on the limited surface area, rendering
the message unreadable and thus the message would not be conveyed. For some art materials, there
is barely enough room for all this information on the box that contains individual markers, crayons,
chalks and other materials sold in sets. Certainly, thete cannot be a tequirement that all the
information suggested in Section 103 be on the art material ot its package ot that the code must be a
date code. A system must be developed that allows a small code on the art material or package that
allows the manufacturer to determine what products need to be recalled from the marketplace and
consumers to know whether the art material in their possession is involved in the recall.
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Manufacturers should be allowed the flexibility of determining the specific location of the tracking
label on the art material or packaging based on the art material itself. For some art materials in sets
ot those that have varnishes ot other finishes applied, the best location for the tracking code may be
the inner box surface, since it would not be varnished and would allow the tracking code to be
absorbed and dry more readily on paperboard, rather than use of volatile, solvent-based inks that
would adhere to varnishes or other such finishes.

3) Both writing instruments and other art materials can have a “long shelf life” in the distribution
chain. It is not uncommon for disposable writing instruments to be in a retailet’s inventory for over
12 months, or longer for other types of art materials. Having labels or imprints with date codes may
only cause more inventory problems for the retailers, distributors and manufacturers, as consumers
will only purchase products with more recent date codes, when the date of manufacture is irrelevant
for the purpose of improving recalls. Art materials would not need to be recalled because they had
passed a safe, expiration date, such as with food products.

4) For many art materials sold in sets, i.e., a crayon set of 64 colors, there can be 64 different
manufacturing dates (one for each color). Placing a tracking label of the “assembly date” of the set
doesn’t communicate any real production date of the individual color items within the set. If there
were going to be a problem with the product, it most likely would be because of an individual color,
not the entite set. For some art materials sold in sets, i.e., chalk, the art material itself cannot
support a tracking label or code or there is not technology to accurately mark them, so the package
would have to bear the tracking label.

Flexibility in Providing Information

Flexibility in providing information is mote critical than standardized nomenclature, appearance and
arrangement of information. Since there are so many different art materials sold for use by children in so
many different sizes and types of packaging, flexibility must be allowed the manufacturer to use the most
apptropriate method of communicating the relevant information to all those that need it. It seems logical
that one method does not fit all, even just in our industry, never mind in other industries. An art material
itself or the package of a set of art materials needs to bear a simple code that allows consumets to know
whether they have a recalled product or a recalled product within the set and for the manufacturer to be able
to determine which products have to be recalled and to communicate that information directly to
consumers by various methods, including through CPSC, by the media, or on the manufacturer’s website,
where more and better information can be communicated.

Certainly, requiring such information in multiple languages on a product label is impractical if not
impossible, given the small size of many art materials that can bately contain all the information already
requited by various laws and regulations. A simple, numeric code can lead consumers to sources of
information in various languages, such as CPSC, the media and manufacturers’ websites.
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Benefit to Consumers from Electronic Format

" It seems inconceivable that consumers would be asked to have and use supplemental technology to
obtain information from a tracking label on a package of crayons, on markers, packages/bottles of paint,
especially if the tracking label is a simple, numerical code.

Private-Labeled Products

Obviously, the manufacturer or private labeler needs information such as that required by Section
103 of CPSIA to be able to identify those products that might be involved in a recall situation. Current
packaging laws already require country of origin and manufacturer/private labeler information on the
product. We do not believe there is any benefit to consumers to provide them with excessive information,
no matter the vehicle, i.c., the Internet, toll-free telephone number, or at the point of sale. The customer
needs to know from the tracking label whether the have a recalled product. Other than country of origin,
why woulda customer need to know where and when an art material was manufactured for the private
labeler? Ot, worse yet, where and when individual items in a set were manufactured? The consumer needs
to know the manufacturer or private labeler whose name is on the product and is responsible for
conducting any recall. The consumer certainly does not need to know both the manufacturer and the
private labeler. Such information in the art material industry is extremely confidential and proprietary and is
rarely revealed.

Lead Time for Compliance

Since significant resources and capital have already been provided to comply with the requirements
of CPSIA, a change in nomenclature, technology or to a different prescribed format for tracking labels
would impose an impossible burden on small manufacturers who are already reeling from the problems
facing the U.S. economy. Many of our manufacturers require 2-3 years lead time to change their packaging,
especially for products for which packaging is purchased for use for numerous years, in order to make
packaging purchases affordable. In order to avoid disposal of children’s art matetials in inventory or on
retailers’ shelves, tracking labels requirements must be limited to art materials produced after the effective
date required by CPSIA or when a manufacturer’s current packaging inventory is used, whichever is later.
Also, since art material manufacturers purchase packaging in large quantities for use for numerous years,
whatever regulations adopted by CPSC to implement Section 103 should be adopted for use long-term.

| hmeverptons adopted By CISC 1o mplement Secton [ hodd beadoped e longem.
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In conclusion, we appreciate the opportunity to submit these comments on this very important
Issue.

Respectfully yours,

W),aw;é

Deborah M. Fanning, CAE
Executive Vice President
The Art and Creative Matenials Institute, Inc.

Of Counsel
Martin J. Neville, Esq.
Mary Martha McNamara, Esq.
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Attached are the Comments of ACMI on Section 103 of CPSIA on Tracking Labels. We appreciate the
opportunity of sending you information on the effect of tracking labels on members of the art material

industry.
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A AVERY
April 27, 2009 DENNISON

Via E-mail and UPS Overnight Delivery Office of General Counsel
50 Pointe Drive

Mr. John G. Mullan Prone 714 6748185

Director, Office of Compliance and Ficld Operations FAX 714 674-6992

U.S. Consumer Product Safety Commission

4330 East West Highway

Bethesda, MD 20814
Re: Tracking Labels for Children’s Products
Dear Mr. Mullan:

Since the Consumer Products Safety Improvement Act was introduced, Avery Dennison
has monitored its progress to ensure that we have a clear understanding of the
requirements as they are defined, implemented and enforced. As a recognized industry
leader in labeling and tagging products, we are also interested in helping our wide array
of customers understand the labeling requirements set forth in the Act.

Enclosed please find Avery Dennison’s response to the Consumer Product Safety
Commission’s call for comments on Section 103, Tracking Labels for Children’s
Products. In addition to responding to your eight areas of interest, we have included
some additional comments and suggestions you may find useful.

We have also asked our consultant, Joan Mattson, to assist us in coordinating a date to
meet with you for an interactive discussion about our comments.

As counsel to the Sustainability team at Avery Dennison, I will be happy to answer any
questions you may have. I hope you find our input helpful, and we look forward to
meeting with you.

Best regards,

Judith L. Young

Vice President and Assistant General Counsel
Office Products and Sustainability

Enclosure
cc: Josh Dunn

Dale Harder
Joan Mattson




Comments: CPSIA Section 103 Tracking Labels for Children’s Products Comments

Background

Avery Dennison is a recognized industry leader that develops innovative identification and
decorative solutions for businesses and consumers worldwide. The Company’s products include
pressure-sensitive labeling materials; graphics imaging media; retail apparel ticketing and branding
systems; RFID inlays and tags; office products; specialty tapes; and a variety of specialized labels
for automotive, industrial and durable goods applications. A FORTUNE 500 Company with sales of

$6.7 billion in 2008, Avery Dennison is based in Pasadena, California and employs more than
36,000 employees in over 60 countries. For more information, visit www.averydennison.com

Avery Dennison is a global company, currently in over 60 countries. The corporation is comprised of

four main divisions:
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As a manufacturer and seller of both labeling / tagging products and finished consumer products,
Avery Dennison has a broad range of experience with labeling and tracking methods and
technology, and offers the following comments regarding the CPSIA Section 103 pertaining to
tracking labels.

Comments
1. Conditions and circumstances that should be considered in determining whether it is

“practicable” to have tracking labels on children’s products, and the extent to which different
factors apply to including labels on packaging.

Avery Dennison produces various sized labels and tags for all forms of apparel and footwear,
according to brand strategy and product design. Logical criteria to be considered include size,
material, shape and attachability to product.

2. How permitting manufacturers and private labelers to comply with labeling requirements with
or without standardized nomenclature, appearance, and arrangement of information would
affect:

a. Manufacturers’ ability to ascertain the location and date of production of the product

in some industries, guidance is needed to establish a clear compliance baseline, Note that general
labeling standards (for durability, readability, placement} have been established for Apparel and
Footwear in a number of other areas, such as care & content, country of origin, UPC code (through
the FTC, DHS and industry conventions) ‘

b. Other business considerations relevant to tracking label policy

Consider product risk when implementing product tracking labels. Products comprised of GRAS
(generally regarded as safe) materials should have fewer requirements than those products posing
greater risk. For example, a paper divider presents a much lower risk (or likelihood of recall) than a
children’s toy. Adding a date code to dividers would provide the ability to recall a product that has a
very low likelihood of being recalled. A date code on the package or polybag would likely be
adequate and much less costly than requiring tracking label information on individual dividers or
similar multi-pack products.
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Date and lot codes may span over a multi-day range. Products manufactured with large lots of
raw materials (e.g., injection molded parts where the base material is purchased in rail car
quantities) or continuous flow manufacturing should have larger windows of date code
information than those of discrete processes or where raw material batch size is small.
Highlighters, for example, utilize polypropylene as the base material for the marker body, and it is
purchased in rail car quantities. Adding date codes to these products would require no finer date
code window than one week, as all products manufactured at that location within that week will be
composed of the same raw material lots. This may also hold true for other types of products, as
long as the individual components and raw materials are purchased using a similar batch purchase
approach

in order for apparel manufacturers to work on a level playing field some form of prescribed
labeling guidance is needed. There are literally thousands of apparel and footwear manufacturers
and retailers operating in many countries, many of them small and/or in remote locations. A readily
available general guidance document will assist them in becoming compliant and communicating
effectively across this complex supply chain.

Other more sophisticated manufacturing businesses have already established quality
management systems with inherent tracking mechanisms. Avery Dennison Office Products’
division has already taken several preparatory steps toward implementing the date code
requirement on product manufactured or sold by the division. Requiring standardized
nomenclature would force a redesign to the date codes in question, and in many instances force
purchase of equipment designed to apply a standardized date code. This would add cost and
complexity to our manufacturing process, depending on how narrowly the date code is defined.

Requiring a standard location on a product poses a challenge due to the broad array of shapes and
sizes of products affected by this act. Products already using a date and lot code would potentially
need to be changed, requiring time and cost to comply.

3. How consumers’ ability to identify recalled items would be affected by permitting
manufacturers and private labelers to comply with labellng requirements with or without
standardized nomenciature, appearance, and arrangement of information.

Consumers will benefit most from consistent formatting and delivery of this information.

Standard placement, nomenclature and durability are important criteria to establish to make sure
consumers can ascertain this information.
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There are several instances in recent product recall history where the manufacturer identified the
product label location, code information and recall code range for products being recalled.
Standardizing the date code information and location would only minimally improve these
processes by simplifying the identification of the recalled lots.

4. How, and to what extent, the tracking information should be presented with some information
in English or other languages, or whether presentation should be without the use of language
(e.g., by alpha-numeric code with a reference key available to the public).

On many products, space exists only for alphanumeric information. A coded system is the most
efficient way of conveying the tracking information to consumers and regulators throughout the
supply chain. Additionally, a coded system could better protect the confidentiality of a retailer or
brand owner’s sourcing strategy from its competitors, while giving the individual consumer the
needed information.

5. Whether there would be a substantial benefit to consumers if products were to contain tracking
information in electronically readable form (to include optical data and other forms requiring
supplemental technology), and If so, in which cases this would be most beneficial and in which
electronic form.

Electronic readable information (via bar coding or RFID labels) would provide the opportunity to
provide more information than an alphanumeric system. RFID labeling could conceivably include
store-relevant certification document, but Is much more expensive than standard barcode base
tracking system.

A consumer, however, would have difficulty reading electronic data without returning the product
in question to a location possessing an electronic reader. Though almost all retail cutlets in the US
today have electronic code readers, it would pose a significant burden on retailers (and consumers)
in the instance of a large recall, when thousands of customers would request date codes be read.

6. In cases where the product is privately labeled, by what means should the manufacturer
information be made available by the seller to a consumer upon request, e.g., electronically via
Internet, toll free number, or at point of sale?

The identity of third-party manufacturers is often a trade secret; supplying that information could
comprise a competitive risk to free commerce and invite industrial espionage.
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One recommendation is to identify country of manufacture (already required) and appropriate date
code information without directly identifying the actual manufacturer {(which in most cases would
be of no use to the requestor), as long as the private labeler has the means of providing the
manufacturer name to the CPSC upon demand. The private labeler would bear responsibility for
product compliance and product safety, a lower business risk than revealing third party
manufacturers to competitors.

Optimally, a third party or government managed data warehouse could be established as a
universally accessible one-stop means of interpreting consumer product codes. Data transmission
and structure standards would need to be set in order to ensure universal access.

7. The amount of lead time needed to comply with marking requirements if the format is
prescribed.

In the apparel industry, products are typically designed seasonally 1 % to 2 years ahead of planned
distribution, and label orders are generally placed 6 months ahead of consumer sale.

For Avery Dennison’s Office Products division, there is sufficient lead time to implement the
required date and lot code information, unless late changes to the requirements are made. Due to
long lead times, products imported into the United States from overseas suppliers must have date
code information on them several months in advance of the August 15 date. Changing date code
requirements would force a delay in implementation to enable equipment purchase and supply
chain replenishment,

8. Other successful labeling tracking models
Most 1ISO 9000 certified companies have implemented a date code and product tracking process

as a part of ISO certification. Should a complete tracking madel be desired, implementation of the

processes spelied out in the ISO requirements would be more than sufficient for complying with this
Act.
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QOther Comments

Prescribed precise placement of labeling is not recommended, as there are many different shapes,
sizes and types of products; rather, a general guidance such as is used for warning labels might be
considered. '

A Dual Track Compliance Model?

Both large and small manufacturers should be considered in evaluating tracking label models. One
approach is to offer two tracks to compliance:

Low-tech: For companies without electronic data coding and tracking capabilities, develop a
label example for them to model that will meet the Act’s requirements.

High-tech: For companies that wish to make use of technologies available to them, an
alternate system using a bar coding system or other technoiogy couid be developed. Regardless of
the technology used, information must be consumer-accessible .

Unique business characteristics in the Apparel Industry

High volume of units - Over 20 hillion pieces of clothing were imported into the US in 2008 (US
Trade Statistics)

Globally fragmented production — In excess of 90% of apparel is imported into the US from
thousands of factories in over 130 countries. Manufacturers can range [n size from large multi-
factory companies to very small “mom and pop” businesses.

While many other types of consumer products (including office products) that fail within the scope
of the CPSIA already have tracking system built into their manufacturing processes, and can adapt \
those systems to meet the provisions of the CPSIA, the apparel industry has been less structured, in
part due to its production fragmentation, ;

Material constraints — Attached fabric labels are commonly used, since printing directly on
garments is generally costly and difficult to apply.

Date code durability is an issue to consider, especially for the apparel and footwear industries.

Often children’s clothes are resold and reused for many years; a “permanent” date code would
become irrelevant or illegible after a certain period.
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Socks are an example of a product where a serialized identification system is more practical than
one requiring a large amount of information directly on the product. Using a “license plate”
approach with unique ID numbers is practical and allows for cross referencing with multiple sources
of information. Sacks, hosiery and similar items often rely on packaging labeling and don’t utilize
tags, sewn on labels or printed information on the item.

Care / content, country of origin and current FDA compliance mandates FTC standards for labeling,
and provisions are made for ease of accessibility by the consumer. (ref. 16 CFR 423):

¢ Labels must be fastened so they can be seen or easily found by consumers at the point of
sale;

« If labels cannot be readily seen because of packaging, additional care information must
appear on the outside of the package or on a hang tag fastened to the product;

¢ Labels must be fastened securely and be legible during the useful life of the product

There are also exemptions given to certain items where a permanently printed or attached tag or
label is not practical (for example, fully reversible apparel with no pockets).

For your reference, attached is a table for Apparel showing current industry practice related to
labeling and identifying areas where guidance is needed.
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Industry Practice - Apparel

Manufacturer Brand The brand name is normally
RN Code Number incorporated into the garment label. A
vendor identification “RN” number is
also normally included in product
labeling - it references a business entity
— not a specific factory
GUIDANCE NEEDED: What constitutes a
manufacturer?

Production Location Country of Origin There are standard conventions in
place around Country of Origin labeling.
GUIDANCE NEEDED: How specific does
this need to be — Country, Province,
City/Town ?

Date of Production Season Date coding is not normally used in
apparel manufacturing. Garments are
normally designed, manufactured and
ordered on a seasonal basis.
GUIDANCE NEEDED: Can a range of
dates be used to satisfy this

requirement?
Cohort Information PO Number Garments are normally produced
{Lot/Batch #) Style according to a purchase order that
Size /Color covers a combination of styles, sizes
and colors.

GUIDANCE NEEDED: /s it acceptable for
cohort information to be extrapolated
from style, size, and color
combinatlons?
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From: Pati.Medina-Stubbs@averydennison.com

Sent: Monday, April 27, 2009 7:33 PM

To: Tracking Labels; Mullan, John

Subject: Letter to Mr. John G. Mullan re: Tracking Labels for Children's Products dated 04/27/09
Attachments: Ltr to Mr. John G. Mullan 04-27-09.pdf

Sent in behalf of Judith L. Young

Please see attached scanned letter and enclosure. The originals to be sent via UPS overnight
delivery.

(See attached file: Ltr to Mr. John G. Mullan 04-27-09.pdf)
Thank you.

Pati Medina-Stubbs

Legal Assistant for Judith L. Young

Avery Dennison Office Products | Brea, CA

(: 714.674.8933 | 7: 714.674.6992

*: pati.medina-stubbs@averydennison.com

P Please consider the environment before printing this email

The information transmitted is intended only for the person or entity to which it is
addressed and may contain confidential and/or privileged material. Any review,
retransmission, dissemination or other use of, or taking of any action in reliance upon, this
information by persons or entities other than the intended recipient is prohibited. If you
received this in error, please contact the sender and delete the material from any computer.
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April 27, 2009

Office of the Secretary

Consumer Product Safety Commission
Room 502

4330 East West Highway

Bethesda, Maryland 20814

Dear CPSC Staff and Commissioners:

Below, you will find our company'’s responses to the CPSC Request for Comments on the
tracking label requirements of the CPSIA.

Please let me know if there is any other information | can provide that would be helpful for
your decision-making process.

Best regards,
Megan Hunt

mhunt@champrosports.com
847-229-4072

1. Conditions and circumstances of “practicability”
Two aspects to consider in whether or not it is “practicable” for a product to carry a
tracking label are: whether the product could physically accommodate a permanent label
or mark, and the cost of the labeling relative to the cost of the product.

To elaborate on the first point, our company carries two main divisions of products:
apparel and hard goods. For apparel, it is relatively easy to sew simple tracking labels
into the product, and in fact this process is already done using the registered
identification number required by the FTC. Our company also includes a label on some
of its apparel items with a code that designates the factory and the purchase order,
which could be used to identify the batch.

Labeling of hard goods, however, is more difficult to generalize because of the many
types of products involved. Some hard goods could accommodate a label that would be
sewn in (such as chest protectors, leg guards, equipment bags). Other products could
accommodate a sticker if stickers could be counted as permanent labeling (like jump
ropes, helmets, football pads, or playground or sports-oriented balls), or the information
could be printed directly on the product. However, printing either on a sticker or directly
on the product is rarely permanent, particularly in the sporting goods industry, because
of the hard use to which the products are subject. Still other products would not be
conducive to permanent labeiing because of their lack of surface area or the nature of
their surface area (helmet replacement parts, uncoated foam balls, wiffle balls).

“The Quality Advantage”
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The cost of the labeling relative to the product cost and the batch cost is also a
significant indicator of practicability. For certain inexpensive items, adding a tracking
label could exponentially increase the cost of the product. Labeling is quite expensive,
and whether it is done with a screenprinting plate, a heat transfer label, or a sticker, it
usually takes using a particular label on thousands of items to make it cost-effective.
Generally, our medium-sized business does not order quantities of thousands at a time,
but only dozens or occasionally hundreds because we can not afford to pay for and
stock more inventory than what is needed for a season. The labeling requirement could
end up hurting all but the largest businesses which could spread out the specialized
labeling costs between the large number of products that they have produced at once.

Another point to consider for clarification is whether the tracking label would be required
on each piece of a product sold as a set. For example, we sell toy versions of sporting
goods, grouped as sets. Would there need to be a tracking label on each piece of the
foam bowling set with 10 pins and 1 ball, or on each piece of the foam hockey set with
10 hockey sticks, 1 ball, and 1 puck?

2. Standardization of tracking labels
We do not believe that CPSC standardization of tracking labels would facilitate the
manufacturers’ ability to determine the location/date of production. The format of
tracking information would be a decision worked out between the manufacturer and
private labeler and it would be agreed upon such that all parties involved would know
how to interpret the labeling or marking.

However, if the CPSC were overly specific about the appearance and arrangement of
information, it could affect product aesthetics and the usefulness of the label. Specifying
the arrangement of information could dictate the size and shape of the label, which might
not be suitable for all products. The longevity of a label could be compromised by rules
dictating where it should be placed. Standardization would also limit companies’ and
manufacturers’ ability to determine the most cost-effective way to mark the product,
adding additional and unnecessary expense to the manufacturing process.

3. Consumers’ ability to identify recalled items
There are two cases to consider: determination of the information by the consumer
under ordinary circumstances, and determination in the event of a recall. It is obviously
more critical to understand the tracking information in the second instance than in the
first, though the CPSIA does not differentiate.

If the CPSC does not standardize the information format and manufacturers choose to
code that information, consumers might not be able to interpret the information without
assistance. If the manufacturer/private labeler name were required to be on the product,
the consumer could still contact the company to ask about the coding system.

“The Quality Advantage”
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In the case of a noncompliant product and subsequent recall, the manufacturer/private
labeler would need to release the product label code, which would be no less effective
than if the information were printed out in a standardized format.

4. Tracking information in English, other languages, or code
| do not see how requiring the tracking information to be in a particular language or
according to a specific code would be helpful. Any code would have to be translated,
and if there were a mandated code, the CPSC would have to concern itself with
accessibility of that information to companies and to consumers. | believe it would be
easiest and just as efficient to allow individual companies to decide how to print the
information, and that it would be sufficient to specify that it be done in alpha-numeric
format.

5. Electronically readable tracking information
This proposal sounds complicated and expensive, and we would oppose its mandatory
adoption. While some manufacturers may be prepared for this technology, we
sometimes have a difficult time getting our manufacturers to label products and
packages with the correct UPC. Not all manufacturers are prepared to implement this
technology and it would be unfair (and probably disastrous on the supply side) to require
this sort of tracking capability.

6. Provision of manufacturer information to consumers
We do not believe that the manufacturer information should be required to be provided
to consumers for the same reasons that we protested the requirement that information
be present on the Certificates of Conformity. Private labelers work very hard to find new
and inexpensive sources for their products, and consider this information highly
proprietary. Exposure of manufacturer information to the public and potentially to
competitors eliminates incentive to develop new products or to look for new, less
expensive producers, which ultimately is detrimental to consumers because of loss of
innovation and higher prices. Furthermore, | do not think that the wording of Section 103
of the CPSIA calls for manufacturer information to be revealed to the public if the private
labeler is named.

7. Lead time necessary for implementation
In order for a simple paper label to be designed, ordered, created, and ready to use for
apparel items made after August 14, 2008, the label would have to be designed and
ordered by early May in order to arrive on time for August production. This applies to
our apparel manufacturers who are already used to including such labels and whose
labels are relatively easy to incorporate into the product design. For our hard goods
manufacturers, the process would require even more time since we would have to
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determine tracking label format and placement for each item and work with them to
incorporate the label into production.

8. Other models for tracking labels
The FTC’s Registered Identification Number program is the only model | have heard of
with similar requirements. However, it covers only part of what is required by the CPSIA
— a code for the manufacturer/private labeler.

“The Quality Advantage”
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From: Megan C Hunt [mhunt@champrosports.com]

Sent: Monday, April 27, 2009 7:55 PM
To: Tracking Labels

Subject: comments - Champro Sports
Attachments: tracking label response.doc

Please see the attached document for our company’s response to the tracking labels RFC.
Thank you,

Megan

Megan Hunt
CHAMPRO Sports®
1175 Wheeling Road
Wheeling, IL 60080

P: 847.229.4072
F. 847.229.4090
E: mhunt@champrosports.com
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f canadian apparel federation
fédération canadienne du vétement

April 27, 2009

Via Email: trackinglabels@cpsc.gov
Office of the Secretary

Consumer Product Safety Commission
Room 502

4330 East West Highway

Bethesda, MD 20814

Re: Tracking Labels
Dear Sirs:

The Canadian Apparel Federation (“CAF”), is the national industry association in Canada
representing over five hundred apparel related businesses throughout the country. CAF
appreciates the opportunity to comment on the CPSIA requirement for tracking labels in
children’s products and respectfully submits these comments in response to the CPSC’s Requests
for Comments in connection with Section 103 of the CPSIA.

Summary Concerns with Section 103

Qur concerns with Section 103 of the CPSIA are as follows:

1. The tracking label provisions in Section 103 have the potential to make the
American marketplace too expensive, too impractical and, because of the lack of
trade secret protection, far too risky — without any measurable increased product

safety.

2. The CPSIA’s goal of ensuring product safety for the benefit of American
consumers is laudable and worthwhile, and CAF has proactively worked to assist
our members in complying with their obligations under the CPSIA. Section 103
of the Act, however, accomplishes nothing in the fight against unsafe consumer
goods. The regulation forces disclosure of proprietary business information in
violation of federal law protecting such confidential trade secrets. The regulation
would also require creation and application of new labels reflecting each and
every new production date, escalating the costs of doing business and imposing
new costs on American consumers.

504~124 nre O'Connor St., Otlawa ON, K1P5M3 B Te/Tél.: 613) 231-3220 8 FawTelec.: (613) 231-2305 8§ Emalcouriek inlo@apparct.ca
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3. Perhaps unintentionally, the tracking label regulations discriminate against
product importers and erect non-tariff trade barriers even between the United
States and Canada.

4, Canadian research into the practicality of requiring labeling of the factory of
origin for consumer textiles demonstrates that this is not an appropriate
mechanism for consumer disclosure. ~

For all of these reasons and others as will be further discussed below, CAF urges that both
Congress and the CPSC reconsider Section 103 of the CPSIA.

Further Discussion
1. Practical Considerations

The CPSIA has had a tremendous impact on the sourcing of apparel and related
components. Since October, 2008 CAF has hosted numerous workshops and produced
information in various forms for its membership on the CPSIA and related issues. In particular,
the potential commercial risks and liabilities for exceeding mandatory lead limits have
successfully worked to deter against sourcing from any manufacturer not guaranteeing
compliance with the CPSIA. During this year of stayed enforcement on certification and testing,
CAF members are working closely with their suppliers, testing products and components, and
putting in place procedures and best practices enabling continued distribution of children’s
products into the U.S. marketplace.

CAF and its members believe that consumers should know who to contact about a
children’s product found or thought to be unsafe. If there is a safety problem, consumers should
have access to safety reports and certifications of compliance. And, pursuant to the CPSIA,
domestic manufacturers and importers are required to comply with mandated product standards
and maintain product testing results and compliance certifications. Consumers should be able to
identify these domestic manufacturers and importers so that they are able to confirm the safety of
the products their children are using or otherwise have access to.

To be clear, tracking labels should track product back to that domestic (U.S.) entity
responsible for placing the product in the U.S marketplace. For this reason, Section 103 may
rightfully require labels on children’s products that enable tracking of the goods to the domestic
manufacturer or importer. Respectfully, however, providing American consumers with the name
and address of a component manufacturer located in an inaccessible and perhaps unknown
foreign country will not only not further any stated goals of the CPSIA, but it will also not
provide American consumers with any useful information whatsoever. It also ignores the
tremendous efforts CAF members have made to bring their supply chains into compliance with
the CPSIA and related regulations. What is the purpose of a complex certification process
maintained by the manufacturer or importer if consumers are encouraged to believe that a sub-
contractor in a country half way around the world should be in a position to address safety
concerns related to a specific product?
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Fortunately, identification of the domestic distributor or dealer is already possible and
requires no newly created, complicated and sure-to-be misunderstood tracking labels. In both
the U.S. and Canada, RN and CA numbers are placed on garment labels to identify the domestic
dealer or distributor of that good. These numbers are publicly listed in databases maintained by,
in the United States, the Federal Trade Commission and, in Canada, by the Competition Bureau.
Consumers often already access these databases to determine who markets a particular product
line. Similarly, consumers can access these databases to contact the identified dealers and
distributors for identification of domestic manufacturer and/or U.S. importer. And if a
distributor, for whatever reason, elects not to place a RN or CA number of its product label, the
full name and address of such responsible party must alternatively be published.

Very simply, there is no practical reason or basis to require new labels, additional
disclosures if the regulatory intention is to enable consumers to confirm the safety of children’s
clothing.

2. Cost Considerations

Section 103 of the CPSIA requires that the tracking label. provide, “to the extent
practicable,” marks that will enable the ultimate purchaser to ascertain the manufacturer or
private labeler, the location and date of production of the product and cohort information. In
certain countries and manufacturing facilities, however, production may not be tracked via lot
numbers or batch code. Production may instead be tracked by product type, incorporated
components or purchaser identification. As a result, requiring product suppliers to affix the
specific information required by the CPSIA but not required by any other country of intended
shipment or export, simply means that CAF members must pay to provide each supplier with
customized labels and, in addition, will be expected to reimburse factories for the necessary
additional costs. By limiting sources to those only able to track the required information in order
to produce a compliant label, product supply is necessarily contracted, leading to escalated
product prices and limited product availability.

In addition, because Section 103 requires that the labels reflect production dates, a new
label would need to be created identifying each and every date a new production run occurs; a
new label would be needed for each production run of each and every product. Because the
provision includes the same marking requirements for even mixed set product packaging,
packaging labels would similarly need to be recreated each and every time any individual
component factory has a new production run.

As a hypothetical example, a gift set consisting of perhaps a fancy dress for a little girl
together with shoes and beaded socks, could conceivably require changing product labels at least
9 times in a mere 3 month distribution period (see below). The costs of labeling and relabeling
in terms of labor, material and training, all of which would be passed along to consumers, could
be tremendous.
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Month ]
1. Production run 1 for sock final assembly — date/batch number/manufacturer contact
information
2. Production run 1 for shoes final assembly — date/batch number/manufacturer contact
information
.. 3. Production run 1 for dress final assembly — date/batch number/manufacturer contact
- information

4. Pick/Pack run for gift set — collective production dates/batch numbers and
manufacturer identifications

5. Warehouse out of socks — places another order with same manufacturer for
Production run 1, using same specs and components — new label created and affixed
6. New label created and affixed for gift set

7. Warehouse runs out of dresses — places another order with same manufacturer for
Production run 1, using same specs and components — new label created and affixed

8. Warehouse runs out of shoes — places another order with same manufacturer for
Production run 1, using same specs and components new label created and affixed

9. New label created and affixed for gift set

Within a 90 day business period, nine (9) different labels would need to be created by
different businesses located in different parts of the world, each with varying knowledge of the
English language or U.S. requirements. This is not only unreasonable in terms of cost and

expectation, it is impractical and unnecessary to accomplish any of the stated goals of the
CPSIA.

3. Risk Considerations

The Economic Espionage Act of 1996 makes the theft or misappropriation of a trade secret a
federal crime. 18 U.S.C. §1832 criminalizes the misappropriation of trade secrets related to o
included in a product that is produced for or placed in interstate (including international)
commerce, with the knowledge or intent that the misappropriation will injure the owner of the
trade secret. Penalties for violation of Section 1832 are imprisonment for up to 10 years for
individuals and fines of up to US$5 million for organizations. The Act defines a protectable
trade secret as

all forms and types of financial, business, scientific, technical, economic or engineering
information, including patterns, plans, compilations, program devices, formulas, designs,
prototypes, methods, techniques, processes, procedures, programs, or codes, whether
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tangible or intangible, and whether or how stored, compiled, or memorialized physically,
electronically, graphically, photographically, or in writing if:

» The owner thereof has taken reasonable measures to keep such information secret,
and;
» The information derives independent economic value, actual or potential, from not
* being generally known to, and not being readily ascertainable through proper means
by the public,

Domestic importers have proprietary business’ relationships with global component
manufacturers. Importers structure supply chains that include direct relationships with global
manufacturers or other component suppliers in the hopes of fostering direct relationships
with U.S. distributors and retailers. If importers disclose to these distributors and retailers
proprietary supplier information they will, simply, be cutting themselves out of the supply
chain. Retailers and distributors may contract directly with manufacturers to eliminate the
cost of the middleman. While this may sound attractive to some concemed with escalating
product pricing, it is an unacceptable consequence of legislation couched in rhetoric about
product safety. Bypassing tax-paying, law abiding, predominantly small to medium sized
U.S. importers does not make products safer, is not a reasonable objective of legislators and
agency personnel and is certain to occur if federal statute requires disclosure of confidential
supplier information in the guise of product safety concerns.

To be clear, the relationship between the U.S. importer and its non-U.S. product suppliers
constitutes proprietary business information with measurable economic value to everyone in
this supply chain. The disclosure of this information compromises existing business
structures and threatens ongoing business opportunities for U.S. importers and third party
product suppliers. Because the CPSIA holds the U.S. importer liable for certifying
compliance with such standards and regulations, thereby imposing substantial and
measurable added costs to doing business in the United States, it is incomprehensible that the
Congress would have further intended to cripple the industry by jeopardizing future business
relationships through forced disclosure of what federal law clearly defines as protectable and
valuable trade secrets.

This very real threat of cessation of ongoing business caused by imposition of U.S.
federal statutory labeling requirements is of great concem to all SMEs currently doing
business in the United States. As already discussed in these comments, the disclosure of
non-U.S. manufacturer information does not provide the consumer with any benefit
whatsoever because the CPSIA makes only domestic manufacturers and importers
responsible for maintaining such product safety information. And, the labeling regulations
found in Section 103 are certain to unreasonably increase business costs to a point where
most U.S. consumers, especially in this economy, will be unable to purchase imported
children’s products under any circumstances. Therefore, the additional risks posed to global
traders through forced disclosure of valuable proprietary trade secrets certainly gives rise to
international concerns that the CPSIA is less about product safety and more about the
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erection of additional, non-tariff trade barriers protecting only domestic industry. Domestic
industries may thrive as importers are forced to raise product prices and limit sourcing to
factories able to meet the stringent requirements of the legislation, but American consumers
will suffer measurably when consumer goods for their children become too expensive,
difficult to find in local mass retail outlets and are not any safer than they were previously.

' 4. Canadian Experience — Tracking of factory of origin

The issue of disclosing the factory of origin on garment labels is not new for the
Canadian apparel industry. In 2003, the Conference Board of Canada, on behalf of the
Competition Bureau, Industry Canada, published a report in response to calls by the Ethical
Trading Action Group (ETAG) for factory of origin information to be detailed and disclosed on
product labels for imported goods sold in the Canadian marketplace. While the information was
sought for different purposes (social accountability) the major conclusions are broadly relevant
to the tracking requirements of Section 103. Summarily, this 92 page report (found at
http://strategis.ic.gc.ca/pics/ct/ct02546e.pdf) included the following conclusions: '

the mechanics of disclosure are ill defined or impractical:
current labels lack the space needed to carry information on manufacturing location(s)

e To disclose manufacturing addresses is to disclose the wrong information, since it fails to
inform consumers about what may be of concemn to them.

Further, the report raises questions concerning supply chain disruption resulting from factory
disclosure. According to the Conference Board, factory disclosure would:

e Make it more difficult to compete, by disclosing alternative direct supply sources to clients,
and

» Discourage global participants from entering the Canadian market, by forcing them to
disclose globally for the Canadian market, and

CAF urges that the CPSC utilize its resources to do the type of study as was done in Canada
by the Conference Board in 2003, and take into account its findings for the consultation at hand.
The U.S. Congress and its federal agencies must effectively balance the need to ensure the safety
of consumer products against the purported need to force disclosure of protected trade secrets.
Section 103 of the CPSIA unjustifiably places too high of a continuing cost of doing business on
importers and SMEs without any measurable enhanced or increased benefit to the American
consumer.

Conclusion
Section 103 requires tracking labels to tlie extent practicuble to permit manufacturer

identification of production information assumedly necessary to facilitate effective product
recalls and for consumers to similarly identify manufacturers or private labeler information
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sufficient to provide purchaser access to production data. It is imperative that CPSC do
everything possible to craft regulations that are the least burdensome upon industry and which
cause the least amount of disruption to existing, legitimate distribution systems. Specifically, the
Canadian Apparel maintains that:

e It.is not practical to label products of packaging with the noted “cohort information” that may
not be readily available, or that may, in fact, consist of a variety of data that would require
labels larger than the packaging itself.

e It is not reasonable to insist that non-U.S. manufacturers affix product labels to garments in a
form and with content disclosing proprietary trade secrets and business information that is
not required to be provided in the country of manufacture or export, and, in fact, should be
protectable under U.S. trade secret laws and protections.

e [t is not practical to impose requirements upon industries that are already suffering
significantly from an incredibly troubled global economy — especially when those
requirements fail to standardize international practices and create the very real possibility that
American consumers could be deprived of cost-effective, and safe consumer goods at a time
when a competitive marketplace should be the universal objective of all trading partners.

e Given that there is no standardized nomenclature regarding so many aspects of the tracking
label requirements, and given that a broad range of manufacturing groups have raised
concerns regarding the practical means of meeting these requirements, an indefinite stay of
enforcement should be instituted to allow the CPSC to work with all parties in determining
how to meet the requirements of Section 103. Once finalized, the CPSC should provide one
year for the industry to implement these regulations.

CAF appreciates this opportunity to comment on these regulations and sincerely
appreciates the efforts made by the CPSC to reach out to industry and create productive and
meaningful dialog. It is imperative that all efforts be made to protect children in each and every
country of the world just as it is imperative to collaboratively meet those goals without
threatening the viability of an entire industry or risking product availability to the detriment of
U.S. consumers desperate to maintain a competitive domestic marketplace.

Should you wish to discuss any of the foregoing comments or learn more about the
Canadian Apparel Federation, please feel free to contact the undersigned directly at any time.

Smc

Klrke
Executwc Director
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From: Bob Kirke [bkirke@apparel.ca]
Sent: Monday, April 27, 2009 10:10 PM
To: Tracking Labels

Subject: FW: Canadian Apparel Federation
Attachments: SKMBT_C35109042711080.pdf

Tracking labels submission from the Canadian Apparel Federation.

N.B. We have moved:

Bob Kirke, Executive Director
Canadian Apparel Federation
708-151 Slater St.

Ottawa, ON K1P5H3
T(613)231-3220x 224
F(613) 231-2305

E: bkirke @apparel.ca

W: www.apparel.ca

From: info@apparel.ca [mailto:info@apparel.ca)
Sent: Monday, April 27, 2009 12:09 PM

To: bkirke@apparel.ca

Subject: Canadian Apparel Federation
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Lakeshore

LEARNING MATERIALS
7835 E. Dominguez St Cervon, CA 50895

April 27, 2009

VIA EMAIL DELIVERY
“Tracking Labels”

Office of the Secretary

U.S. Consumer Product Safety Commission
Room 502

4330 East West Highway

Bethesda, Maryland 20814

John Gibson Mullan, Esquire

Director of Compliance

Office of Compliance and Field Operations
U.S. Consumer Product Safety Commission
4330 East West Highway

Bethesda, Maryland 20814

Re: CPSIA Section 103 Tracking Labels for Children’s Products
Dear Mr. Mullan and the CPSC Tracking Labels Work Group,

I am writing to respond to the request for comments and Information regarding the new
Tracking Label requirement in Section 103 of the Consumer Product Safety Improvement
Act (CPSIA). Lakeshore Learning Materials is a privately owned company in California.
Our goal is to supply safe, durable and high quality educational materials to classrooms
across the United States. Our products are available to our customers through mail order
catalogs, the Lakeshore Learning Materials Website and Lakeshore Learning Materials
retail stores. We carry a product line of over 19,000 different products. On some of the
products we carry (high chairs, boom boxes, tricycles, changing tables, etc.) we are
already mandated to include Date of manufacture (DOM) marks on the product, guide
and final packaging. However, these represent less than 0.5 % of our product line. We
are working now to find effective ways to incorporate tracking marks on all our
children’s educational products across the board in a more consistent manner. As we do
so, we are grateful to be able to relay to you the challenges and concerns we are finding.
With 19,000 products to mark, we are finding the deadline of August 2009 extremely
unreasonable. While we are working as quickly with our 1100+ vendors, the time of
implementation given in the CPSIA is simply not attainable. The best we can do is
continue our due diligence and complete the project as quickly as possible.



Question 1A: The conditions and circumstances that should be considered in
determining whether it is “practicable” to have tracking labels ON children’s
products.

We believe that several factors need to be considered when determining what is an is not
“practical” to mark. Marking ON the product or on the packaging will be a product by
product decision.

1. Size - Items that are small (less than about 3 inches in diameter) are often
difficult to permanently mark without damaging the function or the aesthetics of
the piece. Heat stamping requires a larger area to imprint legibly. Adding this
date in ink will be difficult to do without aesthetic impact. Surface marking on
small plastic pieces is not always possible due to the stain resistant nature of many
plastics.

a. Take as an example a popular craft item — plastic “wiggly eyes.” The item
normally comes in a bag of 25, 50, 100 or more. The mark able space on
the eye is maybe '4” and finding a method to mark inside those tight
tolerances is close to impossible.

b. Take as an example a set of wooden game pieces. The only place to mark
on them is the base which may be less than 2” and in many cases not
perfectly flat.

c. Small, felt finger puppets — all current required information is marked on

the packaging due to material and size.
d.

2. Bulk pack/Qty — Educational sets often contain 30-40+ pieces of the same part
(perhaps in different colors) sold in a tub as a building or creative design set.
Molding a production date into every single piece can damage the function as
well as aesthetical appeal of the product. It can have a negative visual impact
from a consumer and user point of view. We would suggest allowing markings to
be on the packaging, labels or header cards (even the guides if necessary), rather
than the pieces themselves.

3. Design / Material Used
a. Some smaller shaped figures or products have no flat surface that would
allow marking
b. Many art & craft materials intended for children under 12 yrs would be
impossible to mark ON the product itself, due to the very nature of the
materials used. A few examples:

s Pipe stems = Fabric pom-poms

=  Colored tape » Fabric scraps

= Craft rocks «  Glitter

= Plastic buttons = Plastic tubes / straws

c. EVA foam products are extremely difficult to mark without damaging the
shape and function of the piece.



Competition with Existing markings — On smaller pieces manufacturers may
already mold in the manufacturer name and country of origin. On a medium to
very small piece, adding the date of manufacture will most certainly impact the
aesthetics of the piece. There is only so much room on some of small or
miniature figures and many existing rules are already competing for that precious
space.

Question 1B: The extent to which different factors apply to including labels on
packaging.

1.

Risk — Not all products need to be tracked. For example, a bag of plain wooden
craft sticks in an art supply category would have a very low risk factor. Marking
every craft stick is not practical for any number of reasons. We would say that
marking this type of product would do absolutely nothing to improve the safety of
the product. A few other items in this category would be: natural fabrics, natural
sea shells, natural rocks or pebbles, craft paper, newsprint paper, yarn, thread,
paper, tissue paper.

History of problems — The types of products above should be held to scrutiny of a
historical review of any safety concerns that they may have been involved in. In
my 23 in this industry, I have never seen a safety concern arise. Based on the
lack of evidence of historical safety concerns, adding tracking marks to such
products would increase cost dramatically, would not be practical to mark directly
on the product and would have not impact at all on making the product safer in
any way.

Damage to mold - Small pieces can have a mold with 10-20 different cavities,
which means changing every mold cavity on every production run. Changing the
date on the mold every time the manufacturer produces the small product will
certainly wear down the mold much sooner than it normally would. Every time
you touch the mold the possibility of damaging the mold is dramatically
increased.

Supplier — We do not manufacture all the components in our products. We
purchase components from a wide variety of industries and carefully assemble
them into sets for educational purposes. If the supplier does not necessarily
market their component for children under 12 yrs, they are reluctant to have to
mark their products for only one of their customers. In these cases we would be
forced to manufacture the product ourselves, change the design of our product and
add the DOM at that time. This is impossible to achieve in the time frame
allowed in the CPSIA.



5. Assembled in the USA — On sets that contain 20 or more different small
components assembled into an educational set here in the USA, the visual
pollution of these DOM on the individual poly bags is discouraging. We feel
strongly that a customer’s impression of the quality of our products is impacted
by the experience they have when they open the box for the first time. Since most
of these small miniature components cannot be marked on the product itself, they
are marking the poly bags. Opening a box with 30-40 DOM markings in various
fonts, sixes, colors, etc. is very off-putting and speaks immediately to the quality
of the product. As an educational materials supplier of high quality products, we
feel we should be able to mark the overall assembled set with a DOM, as long as
we continue to have an effective back-end tracking system to know when and
where each individual piece on that set assembled on that day was produced.

Question 2: How permitting manufacturers and private labelers to comply with
labeling requirements without standardized nomenclature, appearance, and
arrangement of information would affect:

2a. Manufacturers’ ability to ascertain the location and date of production of the
product:

We deal with over 1109 vendors and almost every one of those vendors has a different
method of tracking and controlling their inventory going in and out of their factory.
Setting the desired goal and allowing manufacturers to meet that goal in any number of
ways would be the least disruptive approach to requiring marking.

2b. Other business considerations:

Confidentiality of manufacturers is a serious concern with marking. As the Importer of
Record on over 85% of our products we want to maintain that confidentiality while still
allowing for the best possible tracking of the products’ production dates. On those
products we already have our name and contact information on the packaging and often
on the product itself (where practical). Allowing this information to be on the product,
but not necessarily on the tracking mark has the same final outcome.

Question 3: How consumers’ ability to identify recalled items would be affected by
permitting manufacturers and private labelers to comply with labeling
requirements without standardized nomenclature, appearance, and arrangement of
information.

As long as the manufacturer or private labeler’s specific method of marking is indicated
on the recall press release notification letters, store posters, etc — the customers should be
able to locate an identify the recalled item without difficulty.



Question 4: How, and to what extent, the tracking information should be presented
in English or other languages, or whether presentation should be without the use of
language.

In our experience, using a non-language based tracking code allows easy identification by
all. Allowing the reference key to be available to the public seems logistically
impractical. An online system would need to be established whereby each code for the
over 19,000 products we carry is posted. Who would maintain this listing, who would
have time or money or expertise to set it up, where would it be set up, etc.? This concept
may “sound good” and give the impression of transparency, but for the majority of small
businesses this would be financially impossible to maintain.

Question 5: Whether there would be a substantial benefit to consumers of products
were to contain tracking information in electronically readable form and if so, in
which cases this would be most beneficial and in which electronic form.

This is completely outside the realm of practicality for our company, and I do not think
we are alone in this position. Large, giant toy companies may have the funds to
implement such as technological scenario, but most of the bread & butter businesses
would not. I will leave this to others to comment more fully on. We would not be able to
comply with such a regulation for many years and feel that it would be completely unfair
practice to require such technical system that is currently beyond our ability. It does
nothing to increase the safety of the product, but spends money on a “nice-to-have”
system. As long as the product is properly marked the consumer should have no problem
identifying the information.

Question 6: In cases where the product is privately labeled, by what means the
manufacturer information should be made available by the seller to the consumer
upon request.

If the tracking marks are on the product, and the manufacturer and/or private labeler has
the ability to easily access the DOM information, customer should be able to be given
that information immediately via email, fax or phone. We see no reason for this
information to be available to the consumer at point-of-sale. But if the DOM code is
imprinted on the final packaging and the seller has the reference code available, the
information should also be available upon request. However, we do feel that this would
be a very cumbersome and troublesome process at the retail level. Most DOM code
reference materials are held at headquarters and not distributed on every product to every
store. Making retail personnel responsible for this is unreasonable and in our history we
have NEVER had a consumer ask for this at the point-of-sale.



Question 7: The amount of time needed to implement/comply with marking
requirements once they are prescribed.

We are working with 1109 different vendors to add marking codes in one way or another
to over 19,000 products. This is a formidable task indeed. If we are given 12 months to
comply, that still means we have to complete about 100 vendor product lines per month.
We have an extremely limited quantity of employees with the knowledge required to
conduct this negotiation with each of our suppliers / manufacturers for each different
style of product they produce. At our current capacity we feel we could fully comply by
January 2011, or 18 months after the official guidelines are provided. Some product lines
will be easy to implement and others will be much more complex.

Thank you for this opportunity to shed some light on the challenges that tracking marks
are having in our industry of educational products. We continue to work one by one with
our vendors, toward the goal of tracking marks on our products.

Sincerely,

Terra Anders

Director of Product Safety & Testing
Lakeshore Learning Materials

(310) 537-8600 X2100



Lakeshore Learning Materials
These are visual examples of products that we consider impractical to mark on every single piece:

Small, felt, finger puppet sets sold separately. Each piece is 1 to 1.5 inch:

5

k 3

] AT RS . 4% Used like this
Suggest labeling the packaging rather than
each piece. These are all small parts, and labeled as such. Overall this item has an extremely low safety risk
hazard.

Plastic letters: marking every letter with DOM would

damage molds, or at least wear them out sooner than

necessary. Damage to molds can result in plastic Bulk pack Wiggly Eyes in various sizes are
flashing,which decreases overall quality and safety. impossible to mark individually.
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Components of arts & craft kits for children
under 12 would be impossible to mark per
piece. These should be exempt from
marking, or considered impractical to mark.
Allow DOM information to be marked on
header card, box or other packaging.




These products are made with EVA foam.
Difficult in marking arises in both the material used, and the quantity used in each set.

Foam Stringing shapes Foam number stamps

¥

Sheets of EVA art foam oam art shapes ,
. % e Ry :

““““

Miniature Math Counters & Sorting Tubs:

Too small to practically mark. Plastic Dough Stampers: Here is an example of another

Too numerous to mark each figure individually. bulk item where marking each individual parts would

Suggest being able to mark the label on the packaging. be impossible. Country of Origin and vendor name
Already shares the precious little space on the handle.

Early Years Manipulative Tubs.

Changing the mold on every piece on every production run will certainly be highly expensive and damage to the
molds are likely. Aesthetics are impacted dramatically as well. In some of the cases, these designs have no more
room to mark a DOM without changing the mold and design completely. Marking these sets in the permanent

packaging label would be desirable. The tub and pieces are manufactured at different suppliers and assembled in
the USA.
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This is an ASSEMBLED IN USA example. This alphabet teaching educational product contains over 120
different components manufactured by over 30 different vendors/suppliers at various times. Marking every
miniature product is not practical. Marking every single polybag (if there is one) is visuval discouraging to the
consumer. We would ask that we be allowed to mark the DOM on the actual assembly date, as long as we

continue to have behind-the-scenes tracking methods to know when and where each individual component was
produced.

i




Stevenson, Todd

S
From: Terra Anders [TAnders@lakeshorelearning.com]
Sent: Monday, April 27, 2009 10:45 PM
To: Tracking Labels; gmullan@cpsc.gov
Subject: Tracking Labels - Section 103
Attachments: Response to CPSC section 103.pdf

Please see the attached comments regarding Section 103 of the CPSIA.
Thank you.

Terra Anders

Director of Product Safety & Testing
Lakeshore Learning Materials

(310) 537-8600 x2100
Tanders@lakeshorelearning.com
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HONG KONG AMERICAN CHAMBER OF COMMERCE
(HK AMCHAM)
APPAREL & FOOTWEAR COMMITTEE (“AFC™)
PRODUCT SAFETY SUBCOMMITTEE

+

April 27,2009

Via Email: Trackinglabels@ecpsc.com
Via Fax: +1-301-304-0127

Office of the Secretary

Consumer Products Safety Commission
Room 502

4330 East-West Highway

Bethesda, Maryland

20814

U.S.A.

Re: Request for Comments: Tracking Labels for Children’s Products, Section
103 of the Consumer Products Safety Improvement Act (CPSIA)

¢

HK AMCHAM AFC represents the interests of a wide variety of textile & apparel
companies that are impacted by the recently passed consumer product safety legislation
known as the CPSIA. The AFC companies supporting this effort wish to express the
strongly and uniformly held view that product safely is a fundamental priority in the
design, development, manufacture, and disiribution of textile & apparel products for U.S.
consumers. The companies urge the CPSC ta develop a reasonable, flexible and practical
tracking label protocol that weighs the relative benefits to consumers against the costs
and burdens to the industry. The AFC companies further emphasize that their principal
goal is to fully comply with the new: tracking label requirements while limiting their
potentially negative impact on the manufacturing process, the supply chain, and the flow
of goods to the U.S. consumer.

In the passages below, members of the HK AMCHM AFC provide summary
comments for the Commission’s consideration regarding the new tracking label
requirements. [n addition, certain members have posed questions regarding the
delinitions of critical concepts which may be responded to by the Commission in context
of these comments. \‘
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Exclusions/Waivers: As a general principle, since the intent of the new
regulations is to provide US consumers with assurances that products containing
certain material inputs (e.g., lead & phthalates) are safe; the tracking label
requirements should be waived for products demonstrated to have no traces of
such materials and/or no inherent health and safety risks. Likewise, where it is
impossible or impractical to affix labels to a product, due to its construction,
geometry or other physical restrictions, the labeling requirements should be
waived. These waivers can be granted in the context of product exclusions and
lead content determinations by the CPSCS.

Format: There is general consensus amongst AFC members that standardization 1s
not only impractical given the vast variety of product types and manufacturing
processes used, but would create undue burdens to many
manufacturers/processors where standard labels are not easily affixed to the
product. Further, there is general consensus that, as a general policy, CPSC
should permit simple PO, R/N or similar identifier numbers to be used which can
then be traced via company websites or other publicly accessible means to
individual products and production runs/batches. The exact format, nature and
content of these identifier numbers would be left to individual companies,
depending on their specific product types, configuration and manufacturing
processes.

Stay of Enforcement: AFC strongly supports a minimum one ycar stay of
enforcement of the new tracking label requirements, as requested by other
interested parties. Given the short lead time before implementation, the technical
and logistical difficulties in complying with the new tracking label requirements
and the existence of inventories containing non-compliant product, it is simply not
practical for companies to meet the new statutory requirements by the August 14,
2009 deadline. During the stay period. the CPSC can work with industry to
clarify and further defire the content, format and nature of the tracking labels and
grant general exceptions or waivers for products which are inherently risk free (or
otherwisc qualify for exclusion).

 Definitions: AFC members ask for interim guidance on certain definitions under

the CPSCIA. For example,
o What specifically constitutes a “manufacturer”™? A “private labeler””?
o What does “ascertain™ mean. in the context of allowing consumers to
“ascertain” the ultimate manufacturer or private labeler? What efforts
should be required of the end consumer to “ascertain™ this information?
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What is the format of the factory name? Can factory designation codes be
used? Does a full factory name need to be listed? Do addresses need to be
listed? If multiple factories (upstream and/or downstream) are involved in
the production of an item do all facilities need to be identified or otherwise
traceable via the tracking labels?

Business Proprietary Information: Can this concept be defined such that
certain information or data be waived from disclosure if demonstrated to
be confidential or business proprietary in nature?

Packaging: If the packaging is designed in a way that the consumer can
readily access and read the tracking label on the product inside, can the
outer packaging then be excluded from the labeling requirements?

Date of Manufacture: How specific does the date need to be?

Source; How specific does the source need to be?

Permanent labeling: Can there be more detailed information or definitions
of what constitutes permanent labeling for the life of the product?

Finally, the AFC members herein acknowledge and give their full support and
acceptance to the comments filed today by the American Apparel and Footwear
Association (AAFA) with which the AFC has worked closely in exploring and isolating
the many issues and problems inherent in the new regulations, and their implementation.
These comments more specifically detail the issues and positions of AFC members and
are incorporated by reference herein.

The AFC members appreciate the opportunity to comment on the new tracking
label requirements and look forward to responses by the CPSC.

Respectfully submitted,

HK AMCHAM
Appare! & Footwear Committee
Product Safety Subcommittee

AFR-27-28B8 13:28
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GRUNFELD, DESIDERIO, LEBOWITZ, SILVERMAN & KLESTADT LLP

COUNSELORS AT LAW
1201 New York Ave., N'W.
Suite 650
Washington, DC 20005
Tel.: (202) 783-6881
Fax: (202) 783-0405
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