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Section 4.0 Inétrdctiohal Plan - ATV RideerufSe

Purpose:

Sectlon 40is desugned to provide the Instructor with an overview of the program stiucture mcludmg
. curriculum components, ime management guidelines, range.card and flip card use.” This section
also provides steps to effectively manage the range and suggests some duidelines to follow when
prepanng to teach

Important toplcs or concepts covered:
1. Use of Time, Remedlal Training, and the: Bunldmg Biock Prooess

2. Range Card and Flip Card Use

3 Lesson and Range Management Pnncuples

introduction : Th,é ATV RiderCourse is a program to teach ATV riders the principles and

.| behaviors of safer and more responsible ATV riding. The course consists of both
discussion lessons and riding lessons. The discussion lessons provide discov-
ery and discussion of the principles and practices of riding an ATV. The riding
lessons provide hands-on practice of riding exercises under the supervision of a
licensed Instructor.

Arider’s knowledge and skills are evaluated throughout the ATV RiderCourse..
Each lesson contains specific objectives and evaluation points. A rider works
toward achieving the objective of a lesson by Yeaming and practicing structured
activities within the ATV RiderCourse: Riders are provided positive reinforce-
ment not only to.develop skills but to recognize and appreciate safe, responsible
nding practices. v

The following is a list of the curriculum components that make up the ATV Rider-
Course Instructor Guide. These materials are designed to aid in the pneparahon
and presentahon of the ATV RiderCourse.

- ATV RiderCourse Instruclor Guide
- 9 Sections
- Used for referencé and course preparabon

. Range Cards .
- 16 Lessons
- Usedto conduct the lessons

= Flip Cards : : -
- 11 Hustrations
- Used to stimulate dsscussnon

- ATV RiderCourse Handbook -
- Presented to each rider
- Used to reinforce techniques presented during the course
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Section 4.1 Course Overview .

The Course Overview (page 1 of the Range Cards) summarizes the ATV
RiderC_oU:se and shows lesson number; time and title.

-LESSON TIME . CONTENT
1 15.min Introduction to the ATV RiderCourse
2 10 min - Range Signals, Rules and Warm-up Exercnses
3 10 min Controls/Starting the Engine
4 -18 min Starting Out, Shifting Gears and Braking
5 15 min ~ - Tuming
Break 10 min
6 20 min" - Riding Strategies
7 15 min Riding Circles & Figure 8 -
8 10 min _ Quicker Tums
9 15 min . Sharp Tums
Break 10 min ’ '
10 °~ 20 min ~ Quick Stops/Swerves
1 15 min Quick Stops ina Tum’
12 10 min Riding Over Obstacles
Break 10 min |
13 20 min Safe and Responsible Riding Practices
14 15 min - U-Tums/Traversing Hills
4. 15 15 min Circuit or Trail Ride .

16 5 min Wrap-up & Review

Although lesson times are noted, these should be viewed as recommended or
suggested times only. Because the lessons use a “building block™ concept, .
every lesson builds upon the foundation developed in the prior lesson(s). Les-
sons should be taught in sequence with riders developing minimal skifls within a
lesson before moving to the next lesson. See Section 5 0- Facnldahng Leaming
for further explanahon of this concept. ‘

 Some riders may not develop riding techniques as readily as others. These rid-
ers may require remedial activities. Remedial training means to assist a rider
who has not developed a skill by providing special riding exercises or more
supervised practice time. An Instructor should not allow a rider to continue in the
ATV RiderCourse if, in the Instructor’s opinion, that rider’s safety or the safety of
others will be compromlsed
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Student '
Performance
Evaluation Form

Siith Edition March 2000
Page Revised 1/99

A Student Performance Evaluation Form (SPEF) is to be completed for each
class conducted. The form is used to record each student's progress throughout
the course. A check box would be marked if, based on the Instructor's total
experience, he/she feels additional practice is recommended for that exercise.

Upon completion of all Ieésons, the Instructor presents each student:their SPEF
card.

The following items are included on the SPEF (Figure 2.8D).
On a card for each student (front):

® Rider's Name :
@ Rider Number, if assigned dufing class
® Check appropriate boxes where additional practice is recommended

'On a card for each student (back):
@ Print the Student's Name
® Enter Date of training
® Instructor Signature
'@ Instructor License Number

1G2-22.



Figure 2.8D — Student Performance Evaluation Form
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JOINT COMMENTS
: OF - .
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I.  INTRODUCTION

Thé six'major distributors of all te;rain vehicles (“ATVS”) api)reciate the opportﬁnity to
éomment on the U.S. Clonsumer Product Séfety Cqmmissi'on’s (“CPSC” or the “Commission”)
notice of proposed rulemaking (“NPR”) to establish mandatory standards for ATV and to ban
the ﬁlture distribution of ﬂuee—Wheeled ATVs. 71 Fed. Reg. 45,904 (Aug. 10; 2006).
Specifically, thése joint comments a.re submitted on béhalf of American Honda Motor Co., Inc.;
Americén Suzuki Motor Corporation, Bombardier Recreational Prodﬁcts Inc,, KaWasaki_ Motors
Corp., U.S.A,, Polaris.lndustn'es Inc., and Yamafla Motor Corporation, U.S.A. (the “ATV

Companies”).

II. = EXECUTIVE SUMMARY

Over the past eighteen years, in cooperation with theCoinmissioh, the ATV.Companies
have taken unprecedg:n;ced actions as private companies to promote the safe and responsible use
of their products, including édoption of the ANSI/SVIA standard and impiementation of the
Action Plans, both of which .CPSC has previously appro‘}ed. The ATV Companies believe that

their adherence to the ANSVSVIA-1-2001 standard and implementation of the Action Plans have

‘been effecti&e in addréssihg the issue of ATV safety. The rate of ATV-related injuries is lower

now than when the Consent Decrees expired in 1998, and in fact declined 9 percent from 2004 to
2005. The ATV-related fatality rate in 2004 stood at 1.1 per 10,000 four-wheel ATVs in use, as
compared to 1.4 per 10,000 ATVs in 1999. The injury rate has been falling since 2001 and in

2005 was little more than half the level experienced in 1986 before the Consent Decrees were

‘adopted. In fact, the 2005 injury rate approximates the injury rate at the time the original ATV

ANPR was terminated in 1991, based on the determination that CPSC could not find that fouf-

wheel ATVs presented an “unreasonable risk.” The recently released 2005 CPSC injury and
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fatality report also shows that the total number of estimated ATV-related injuries to children’
under 16 de_clined 10 percent last year.

In addition, the ATV Companies, through SVIA,- are moving to adopt revisions to the
ANSI/SVIA standard whjch will incorporate key elements of the approved Action Plaﬁs. They
are .also continuing to support state enactment of comprehensive legislation regulating ATV use.

Such state legislation represents the most promising approach to reducing ATV injuries and

- fatalities, which -- as shown by CPSC data -- result primarily from warned-against behaviors.

| The ATV Companies are very concerned, however, that the established standards and
safety programs and the progress already made are being undermined by an ever increasing
number of ATVs from new entrants to the U.S. market who do not comply with the ANSI/SVIA
standard c;r provide the importan.t safety programs specified in the ATV Action Plans, inciuding

free hands-on training. It is also clear that many -- if not most -- new entrants to the U.S.’ ATV

“market will not comply with the provisions set forth in the ANSI/SVIA standard and specified in

the Action Plans unless and until these provisions become mandatory.

The ATV Companies therefore urge Ci’SC to take regulatory action under Sectioﬁs 7 and
9 .of' the Consumer Product Safety Act (“CPSA”), 15.'I.J.S.C_. §§ 2056, 2058, and Seti:tions 2(s)
and 3(é) of the Fe_c_léra_l Hazardous Substances Act (“FHSA”), 15 U.S.C. §§ 1261(85, 1262(6); to
issue mandatofy‘ consumer product safety s;candards for all ATVs distributed in the United States
that incorporate the provisions of th'e forthcoming revised ANSY/SVIA standard and require all
ATV distributors to offer free hands-on training.

The NPR largely tracks the provisions of the ANSI/SVIA-1-2001 standard and the
approved Action Plans. This reflects the Commission’s determination in 1991 that ATVs that

complied with these requirements do not present an unreasonable risk of injury. On the other




hand, CPSC has provided no meaningful basis or justification for the other elements of the NPR
whieh differ_ from, or ge beyond, the ANSI/SVIA standard (including the pending pr_oiaosed
revisions) end the remainihg elements of the Action Plens. Under the law, and paﬂicularly'given
its prior d_etermination, the Commission must show that these different or additienal eleme.nts.of
the NPR address specifically identified and validated unreasonabl.e' risks of injury presented by
ATVs that comply wifh the api)roved standard and are covered by approved Ac’eion Plans. It.
must also show thét their adoption as mandatory requirements will result in measurable
reductions of ATV-related injuries or fatalities. With respeet to the different or additional
, requiremente for adult and tandem ATVs, these findings must a]so be supported by substantial
evidence on the record taken as a whole.

In fact, the best that the NPR can say about many of these different vand additional
propo.sed.req}lirements is that they “mey” reduce ATV-related injuries. The various speculative -
assumptions, staff opinions. and inferences put forward iﬁ the NPR to support these proposed

differential and additional requirements are simply “not the stuff of which substantial evidence is

made.” Aqua Slide “N” Dive Corp. v. CPSC, 569.F.2d 831, 843 (5th Cir. 19,78)! Indeed, many .
of these different or additional requirements could have unintended adverse effects on ATV
safety. The NPR thus presents no evidence, fnuch less substantial evidence, that each of these
different and additional requirements is reasonably neeeesary to reduce an unreasoﬁable risk of
' ATV-related injury. | \
In addition, CPSC has failed to demonstrate that its pfoposed ban on new three-wheel
ATVs satfsﬁes the goveming statutory requirements end criteria. CPSC’s purported evidence

t_hat" three-wheel adult-size AT Vs are being distributed, or are likely to be distributed, in the

United States is unquestionably deﬁcient. ‘The “golf scooters” and hybrid vehicles mixing a




front wheel trail bike design with rear Whee] ATV designs referenced in the NPR do not meet the
governing definition ofATV.. Moreover, the NPR itself acknowledges that all the hybrid
vehicles ana one of the two “golf scooters” were 49 cc models, which simply do not equate to-
adult-éize ATVs. 71 Fed. Reg. at 45,914, CPSC has neither demonstrated nor,coriﬁnned that
the presence of these vehicles on websites of manufacturers in Asia means that they are being, or
will be, pu'rchased by U.S. distributors in any meaningful nﬁmber.

o CPSC’s proposed finding that three-v;/heel ATVs present a disproportionate risk as
compared to four-_wheel ATVsis based upon a Commission staff répon on 1997 studies that is
- contradicted by a different CPSC staff report on more recent 2001 studies,. which the NPR fails
even to mention. The rulemaking record therefore contains conflicting éyidence generated by
CPS.Clitself as to fhe risk presented by three;wheel ATVs, and the NPR does not meet the
éub,stantial evid_en(_:€ requirement to support this ﬁndiﬁg.

Finally, contrary to CPSC’S unsupported presumption, it woﬁld apparently be feasible to
develop a standard for future three—wheel adult ATVs which would ensure that any such vehicles
would héve th_e same minimum lateral stability -- as rneasu:r_éd using CPSC’s Kst test
methodolégy -- as curr¢ntly marketed four-wheél ATVs.

In summary, CPSC should, therefofe, withdraw its current proposals and issue a reyiéed
NPR limited to prbpdsing the provi’siohs of the reyised ANSV/SVIA standard that Wiil be
’ forthcoming from the ANSI canvass process, as well as a requirernént that distributors offer free
f"hands—o{n training to purchasers and age-appropriate immediate family members, as a mandatory

consumer product safety standard for all new ATVs distributed in the United States.




II1. © BACKGROUND

A summary of relevant background information regarding the ATV Consent Decrees,

| deVeIopmént_ and appr0val of the oﬁginal voluntary standard for four-wheel ATVs, the ATV

safety Ac_;tion.P]'ans," prior C_PSC regulatory decisions concerning ATVs, and recent .
developments with respect to state ATV legislation is attached as Appendix A. A separate

suﬁumary Q-f revisions in the current ANSI/SVIA-1-2001 voluntary standard which are under

- consideration is attached as Appendix B. A summary of the statutory authorities which govern

this proposed rulemaking is attachéd as Appendix C. A summary of safety issues raised by
ATVs distributed by new _enﬁants to the market is attached as Appendix D. All of thé foregoing

appendices are incorporated by reference in this section of these comments.

IV.  RISK OF INJURY

CPSC recently released its 2005 annual update of ATV-related deaths and injuries. R.

Ingle, 2005 Annual Report of ATV Deaths and Injuries (Nov. 2006) (the “2005 Annual

Update™). The 2005 Anrual Update estimates that there were 130,000 four-wheel ATV injuries

in 2005, virtually unchanged from the 2004 estimate of 129,400. Id. at ch_lb]e 6. Because of the
continuing increase in the number of four-wheel ATVs in use, however, the report further
indicates that the risk of injury fell from 187.9 péer 10,000 AT Vs in use in 2004 to 171.5 per -
10,000 vehicles in use in 2005, 1d. An analysis preﬁared by Dr. Edward Heiden of the data
presented in the 2005 Annual Update points out that this represents a 9 percent.decline in the
injury rate since 2004. E. Heiden, Analysis of CPSC 2605 Annual ATV Report, at 2 (Dec. 15,
2006) (the “Heiden 2005 Aﬁélysis”). A copy of the Heiden 2005 Analysis is attached at -

Appendix E.
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The Heiden 2005 Analysis points out that the risk of four-wheel ATV-related injury
, de'clihed for the fourth consecﬁtivé year from 200.9 injuries per 10,000 four-wﬁeel ATVsin 2001
to 171.5 per 10,000 ATVs in 2005 -- a decline which has essentially reached a statistically
, .signiﬁcant decline iﬁ risk. 1d. This ais.o represents the lowest level of ATV mJury risk for‘any
yéar since 1998 (when the Consent Decrees éxpired). Moreover, this rate is little more than half
the pfé_—Cohsent Decree level Qf 319.2 in 1986 that caused the Commission to take action in |
1987.
In addition, the CPSC Annual Update sfates that there were an estimated 40,300 f(;ur-
o whed ATV jnjuﬁes invélving children under 16 in 2005. 2005 Annual Update at Table 5. The
| Heiden 2005 Analyéis notes that this rei)resents a 10 percent decrease from the 2004 estimate of
44,700 such iﬁjun’es, and this décre_ase is stativstically_.signiﬁcant at the 93.'-percent confidence
levell. Heiden also points out that the estimated share of total ATV injuries that involve children
“under 16 has fallen ‘to 30 percent in 2005, down from 33 percent in 2004-and 37 percent in 1998.
Heiden 2005 Analysis at 2; 2005 Annual Update at Table 5.

As Dr. Edward Heiden notes in a separate fe_port attabhed as Appendix F, the NEISS
system from which the ATV injury estimates are drawn underwent a si gnificant revision of its
sample of reporting hospital emergency roomé in 1997.: Appendix F at 3. This revision re_sulted

- in an unexplained larger increase in esfimatéd injuﬁes from 1997 to 1998 than in any year since
for a number of consumer products, including ATVs. The estimated ATV injury rate 1n 1998, .
the first year that the full compliment of NEISS hospitals in the new reporting sample was
available (and, coincidentally, the year the Final Consent Decrees expired), was 184.7 per 10,000

four-wheel ATVs in use, as cbmpared to the 2005 injury rate of 171.5.




In other words, the injursz rate which CPSC pledged to continue to track when it
commended the ATV Companies’ Action Plans and determined that further regulatory action
was not warrapted in 1998, is now even lc;wer than it was at that ﬁmé.

Inaeed, CPSC’s conclusion in terminating the initial ANPR ih 1991 that th'én currently
available evidence did not establish an unreasonab_le-riék associafed with fogr-wheel ATVs was
based upon a 1989 injury ra;ce 0of217.8 i)er 10,000 »four-wheel ATVsin use. Tﬁe NPR offers no
explanation as to how the lower 2005 injury rate of 171 5-- which represents a statistically
significant decline iﬁ risk -- can support the conclusion that there is now an unreasonable risk
associ_at_ed with such vehiclgs. :

Dr. Heiden point's out that there was also a significant chaﬂge in the methodolvogy for
estimating ATV-related fatalities beginning in 1999 which led to greater reporting of such
fatalities thét occurred on public roads. Appendix F at 5. As the NPR itself acknowledges, it is
therefore only appropﬁate to examine recent trends in ATV-related fatality rates using data
collected with this éunent; more comprehensive statisti;:al methodology. 71 Fed. Reg. at 45,907.

The Heiden 2005 Anaiys_is notes that four-\;vheel ATV fatality risk has stayed relatively
constant at between 1.0 and 1.2 per 10,000 vehicles in use for the most recent yearé (2000-2002)
forlwhich fatality ;epbrting is fairly corhpleted, as well as for the preliminary estimates for 2003
and.2004 where furthef Iate reports may occur. Heiden 2005 Analysis at 3. These levels are
substantially be]ow the level of 1.4 feported for 19_99, the first year of implementation of CPSC’s
revised data collection methodology. An important conclusion of the Heiden anailysis is that the
CPSC data in the 2005 Anmiél Update show no real increase in ATV-related injury or fatality
risk since 1998 and 1999, respectively, and that there is evidence that {njury risk is in the process

of declining. 1d.




It is important to recognize that the great majoﬁty of ATV accidents involve behavior |
that is clearly and consistehtly warned against. Based oﬁ areview. of hundreds of CPSC in-depth
injurSz (“IDI”) reports of ATV-related fatalities during 1997-2002,.Dr. Heiden found that nearly
92 percent involved at least one type of warned against behavior such as failure to wear a helmet,
riding on a public road, drinking alcohol, passenger c.arrying on a single rider vehicle, and |

\excessive speed or usi‘ng dfugs. Two or more warned against behaviors wefe reporfed inmore
tﬁan half of the fatalities révie_wed. See Appendix F at 7.

V. DISCUSSION

A.  ANLATV:s Distributed In The United States Should Comply With the
ANSYV/SVIA Standard And Provide Action Plan Safety Information And

Programs.

The ATV Companies belieV¢ strongly that all ATVs disﬁibutcd in thg United States
should corhﬁly with all applicable provisions of the ANSV/SVIA standard, including, when
‘ultimately adopted, the revisions currently being considered in the canvass process. The original
ANSVSVIA standard was reviewed and approved by CPSC in 1989. 54 Fed. Reg. 1407 (Jan. 13,.
1989). When the Commission terminated the first ATV ANPR in 1991, it determined that four-
wheel ATVs which met the provisions of the ANSI/SVIA st.anda.rd did not présent aﬁy
unreasonable risk of injury. 56 Fed. Reg. 47,166, 47,170-72 (Sept. 18, 1991). All ATVssold by. |
the ATV Companies have complied with the ANSI/SVIA standard since it became effective in
1990, and as subseduently revised in 2001. See Testimony of E. Leland before the
Subcommittee on Consumer Affairs, Product Safety and Insurance of the Senate Committee on
Cbmmerce, Science and Transportation, June 6, 2006 (relevant excerpts attached as Appendix

Q).




The ATV Companies also Believé that all ATV distributors should provide to purchasers
(and in somehcas_es immediate family members) the safety information and pro.grams specified in
‘ the Action Piaﬁs that héye Been approved by CPSC and trace their lineage from the proviéions of
the Consent Decrees. All ATVs distributed by the ATV Companies have come with the
specified safety information (i.e., point of purchase matenals, labels, hang tags and owner’s
manuals) and programs such as free hands-on training since 1988. The Belief that th.ese are
impbrtant elements of ATV safety seems consistent with the fact that the estimated risk of injury
fell from 305.9 in 1987 beforé the Consent Dﬂecre'e programs began to 188.1 in 1991 when those -
pro gramé had been in place for thr;ae years and the ANSI/SVIA standard had become effective.

The ATV .Companies have broﬁ'ght to CPSC’s attention on numerous oécasions over the
llast ﬁve'yeafs information indicating that new entrants were distributing in the Unitéd States in
increasing numbers ATVs that neither meet the ANSUSVIA standard nor come with the safety.
information and programs specified in the abproVed Action Plans. SVIA has also made efforts to
contact new entrants it can identify and infofm them oAVf the a\%ailability of membership in the
organization and access to its nationwide hands-on training and safety information program. It
has ﬂow become clear that many of these new entrants will not voluntarily ensure that the ATVs
they distribute meet the. ANSI/SVIA standard and will not \/olunfarily offer the specified safety
information and programs to purchasers of fheir products. See .Appendix Gat16-17 (Leland' '
testimon'y).‘. s

Given the inabilit); of the.Commission fo ensure that there will be substantial compliance
with the provisioné of the ANSI/SVIA voluptary standard, both 1n the present and in the future,
feliance on the standard under Section 9(b) of the CPSA would nét appear to be an effééti?e '

option. The ATV Companies therefore believe that the better course of action is for the




Corﬁmission to promulgate a mandatory rule requiring compliance with the forthcoming revised
ANSVSVIA standard for all ATVs distributed in the United States. |
| As noted above, proposed revisions to ANSI/SVIA-1-2001 have been developed and .are
__ undergoing consideraﬁon thrbugh' the canvass process. Once the revised standard is adopted, it
§vill incl_Ude virtually all of :the rhéphanical 'requiremeﬁts for both single rider and tandem ATVs
that the NPR contains, with tfle exc':eption. of van'atibns to those requirements in the NPR that --
as discussed below -; are not suppoﬂe_d_ by the r'equired substantial eViACnce of unreasonable risk
and corresponding safety benefit. Similarly, the revised voluntary standard will incorporate.the
key ihformatipnal provisions of the Action Plans, as well as those in the NPR,; (i.e., labels, hang
" tags and owner’s manuals) witﬁ the exception of a tfaining requirement. |
To the extent that mechanical and informational pfovisions in the NPR dep;n’c from the
requirements of the revised ANSI/SVIA standard, the ATV Companies believe that those
~ differences are not supported by th'e evidence on the record and, in some instahces, particularly
those related to ATVs intended for use by children, may inadvertently add to the risks of injury
that the rule seeks to reducé. On the other hand, the reviéed voluﬁtary standard will be -a. |
consc‘ansus” document wl‘lose provisions reflect over 20 yeafs of experience with ATVs on the part
of the industry and thé Commission, including substantial input from the Commission staff over
the years, as well as the results of extensive testing and analysis. The'ATV Companies therefore
believe that the C.ommis‘sion should délay acting until the revised ANSI/SVIA standard is
formally subrﬁitted to ANSI for final review and publication (which should occur .within the next
120 days). At that time, the ATV Companies recommend that the Corﬁmission should-either

/

withdraw the existing NPR and reissue it incorporating the pfovisions of the revised ANSI/SVIA
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standard. in toto without change, or revise those provisions of the NPR‘that differ from the
revised voluntary sta_ndard' to make them consistent with it.

The ATV\ Companies have been offeﬁng free hands-on training to new ATV purchasérs
and age-appropriate members of their immediate family for almost 20 years and believe that sxic};
t;aim"ng is akey contributof to ATV safety. Howefler, as eﬁplained more fully below, because of
antitrust concerns and other factors, a reqﬁirelpent to offer such tr_ainiﬁg has rlot been included in
the revised ANSI/SVIA standard. Nonetheless, the ATV Companies support inclusion in any

| ﬁnall rule of a requirement that all distn'butdrs of ATVsin the. United States. offer free hands-on
_fraining, uéing the curriculum of the ASI Rider Course or a substantially similar curriculum, to-
all ATV purchasers and age-appropriate immediate family members.

B. . ATVs That Comply With The AN SI/SVIA Standard And Provide Action

Plan Safety Information And Programs Do Not Present An Unreasonable
Risk Of Injury. ' ‘

Aé the NPR recognizes, ATVs Vha\:/e'substantial utility for both fecreatiénal and non-
recr.-eatio'na] activities. 71 Féd. ‘Regv. at 45,928. ATVs are uniquely useful for agricu]turaﬂ
activities such as farm or ranch work, as well as industrial activitieé, including transportation to
remote work ,sités. Théy are_al'so widely used .for recreational activities, such as camping,
hur.ltir;g and fishing and trgil riding. Their utiiity in sec;Jrity functions, such as border patrolling
__ and other national defense activiti es, has become more apparent in recent years. Moreover, there
afe no other products ‘whi.ch can réadily or effectively sﬁbstitute for ATVs iﬁ all these various
uses and functions. T"he‘__grpwing utility and popularity of ATVs is confirmed by the fac;t that the
estimated population of four-wheel ATV§ in us\e,has more than doubled since 1999 to 7.6 million

vehicles in 2005.
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In 1987, just before the Consent Decrees were adopted, CPSC estimated the risk of injury
in 1986 Was 319.2 per .1 Q,OOO four-wheel ATVs in use. In 1991, fhe thir_d.year that the Consent
Decrees had been in place, and the year that the mechanical requirements of the ANSI/SVIA

| standard became effective for néwly produced ATVs, the estimated risk of injury per 10,000
four-wheel ATV in use fell to 188.1. In that same yéar, the Commission withdrew its advance
notice of prdpoSed‘ mlémaking.for A'st, finding that '_“curre'ntly ava_ilable evidence does ﬁot
establish that there is an unreésonable risk of injury associated with new four-wheel ATV that
‘are now being sold.” 56 Fed. Reg at 47,173. |

The risk of injury was essentially the same (i.e. 184.7 per 10,000 four-wheel ATVsin
use) when the Consent Decrees expired in 1998. At that time, the major distributors committed
in thei} Acfion P]ané with CPS.C to continue the Coﬁsent Decree programs regarding safety . -
infonnation and labeling, free ﬁands-on training, age rééommendations .and dealer monitqrihg.
In addition, the major distﬁbutors continued to distribute only vehicles which complied' with the
provisions and specifications of the ANSIV/SVIA standard. CPSC commended the distributors
for these commitments and tobk no regulatbry action.

In 2005, after seven years’ experie;nL:e wifh the major distributors éonﬁnuing.to comply
with the ANSUSVIA \}oluntary standard requirements and specifications, and imjalementin_g the

' p_royisions of their Aétiori Plans, the"x.'i.sk of injury per 10,000 four-wheel ATVS had declined to.
171.5, even though the estimated number of four-wheel ATVs in use more than doubled over
that period of time to 7.6 million. o
Ah analysis of the newly—rgleased 2005 Annual Updafe'indicates that the. injury rate per

10,000 four-wheel ATVs in use fell 9 percent from 2004 to 171 .5, which represents the lowest

212 -



risk level since the Consent Decrees expired in 1998 In addition, the 2005 Annual Update
shows that the number c‘)f. estimated four-wheel ATV-related injuries to children under 16 fell 10
percent last year as compared to 2004, a décrease' that is statistically significant at the 93;percent
confidence level. In short, contrary to the implication creatéd by the NPR, the actpal data show
that the ATV injury risk picture is improving, bvased pn'ma:rﬂy uporn the contihuing safety efforts
énd programs of the rhajor distributors and CPSC, as well as .th_e continuing adoption of state

- laws regulating ATV ﬁs-e by both adults and cﬁildren.

Sirﬁilarly, although the data are not aé complete dué to lags in reporting, an examination
of the fatality estimates in the 2005 Annual Update for the six-year period froin 1999 th_rough
2004 indicates thé overall ATV fatélity risk has been fairly constant at between 1.0 and 12 per
10,000 four-wheel ATVs in use since 2000, which is well below fhé 1.4 estimate for 1999.2

Mdreover, the risk estimate per 10,000 four-wheel ATVS of 171 5 in 2005 was lower
than the n’sk estimate when CPSC terminated the initial ATV ANPR in 1991 (188.1), aﬁd when
CPSC allowedvthe Consent Decreeé to expire in 1998.withou't.taking further regulatory action
beyond the agreed Action Plans (184.7).

CPSC has pfbyided no explanati,on, mucﬁ less any jusﬁﬁcation, as to why this level of

estimated injury risk, which is less than it was when the Commission decided against taking

! See Appendix E at 2. As a separate report from Dr. Edward Heiden points out, the NEISS system from which the
ATV injury estimates are drawn underwent a significant revision of its sample of reporting hospital emergency
rooms in 1997. See Appendix F at 3. This revision resulted in an unexplained larger increase in estimated injuries
from 1997 to 1998 than in any year since for a number of consumer products, including ATVs. It is thus appropriate
to focus on trends regarding the risk of ATV-related injury beginning in 1998, the first year that the full complement
of NEISS hospitals in the reporting sample was available (and, coincidently, the year the Consent Decrees expired).

22005 Annual Update at Table 4. There was a significant change in the methodology for estimating AT V-related
fatalities beginning in 1999, which led to greater reporting of such fatalities that occurred on public roads. Id. at 3.
As the NPR itself acknowledges, it is therefore only appropriate to examine recent trends in ATV-related fatality

rates using data collected with this current, more comprehensive statistical methodology. See 71 Fed. Reg. at
45,907. : ‘ :
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further re.gulatory action during the regime of the Consent Decrees and again at the time of their
expiration, is now deemed to be unreasonable, with respect to ATV that.are still c‘;overed by
eésenti ally the sarhefsafety standards and prb grams that were mandated under the Consent
Decrees.

Indeed, CPSC expressly concedes that the safefy benefits from those elements of its
proposals that differ from, or go beyond, the ANSI/SVIA standard and Action Plans are entirely |
speculative. For example, the NPR states only that the proposed requirements for automatic
transmissjons on all youfﬁ ATVs “could reduce injury risk” by reducing the number of tasks that
inexperienced drivers must perform while driving and ATV.. 71 Fed. Reg. at 45,918 (emphasis
added). Similarly, _theNPR étates’, with respect to its proposed additional warning statement on

age recommendation labeling for adult ATVs: “although it is not known how effective these -

warnings are .at reducing (sic) children from riding adult ATVs, if they reduce the number of
children riding adult ATVs enough to reduce the number of ATV-related injuries to children . ..
by even a small ampuht, the benefits of these warnings could exceed the costs.” Id. at 45,921
(emphasis added).

The NPR acknowledges that any si gmﬁcant reductlon in ATV injuries will come from
ensuring that key elements of the Action Plans (which 1ncludes compliance with the ANSI/SVIA
standard) are extended to new entrants: |

The proposed rule would ensure that key elements of the voluntary agreements

are extended to all ATV manufacturers and distributors. Because manufacturers

and distributors that account for about 90 percent of the market already conform

to these requirements (and much of the remaining 10 percent conform to at least

some of the requirements) the proposed standard may not significantly lower the
number of injuries from their current levels . . .

Although the number of these cannot be quantified, they provide consumers with
information that may help them choose an appropriate ATV for the rider and may
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- reduce some unsafe riding behaviors . . .. Moreover, the \}ast majority of ATVs
sold are already thought to be in compliance. 1d. at 45,923 (emphasis added). -

CPSC’s proposed finding of unreasonable risk thus actually relates to ATVs that do not

comply with the ANSI/SVIA standard and the Action Plans and is undeniably specul_ativ_e as to

ATVs which currently do comply, such as those distributed by the ATV Companies. CPSC

concedes that it cannot demonstrate, much less quantify, any risk of injury from these vehicles,
due solely to their failure to meet those different and additional requirements in the NPR:

Some of the additional requirements, such as requiring the age requirement form
and training acknowledgement form or requirements that are somewhat different
from current practice (such as clearer warning statements) may better inform
consumers of ATV-related risks who may then be able to reduce or avoid these
risks. Id. at 45,928 (emphasis added).

o

In evaluating the Section 8 petition for a ban on sale of adult-size ATVé for use

by children under 16, the CPSC staff similarly concluded:

No data are available to show that a ban of ATVs for use by children under the

age of 16 years would be more effectivé in preventing such use than the age

recommendations in the Voluntary Action Plans. Section 8 Briefing Package at

31-32.
However, based on this conclusion, the staff recommended in that instance that the
Commission deny the Section 8 petition to initiate rulemaking on a ban, and by a 2-1 VOtC.
CPSC ultimately followed that recommendation.

The NPR likewise fails to show by any available data.-- much less by substantial
evidence -- that the imposition of the different and additional requirements that go beyond the
proposed revised ANSVSVIA standard and Action Plans are reasonably necessary to reduce an

unreasonable risk and will provide quantifiable safety béneﬁts. Indeed, as shown below, thése

different and additional requirements will have no measurable positive safety benefit and, in

 some instances, may actually -detract from ATV safety. Yet despi:te the fact that any safety
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béneﬁts are wholly speculativé, and in -direct contrast to its action on the Section 8 petition,
CPSC is proposing to move forward with rulemaking to establish .t‘hf_:se differential and
additional réquirements_. | |

Equally troubling is the fact that virtually all of these requirements are not accompanied
iﬁ the NPR by any citation to evidence of their actual costs. This, of course, makeé it virtually
impossible to conduct the balancihg test that a ﬁndiﬂg of unreasonable risk entails. Wﬁile these
comments do not _address this shortcorﬁing ona provision-by—lprovision baéis, suffice it to say
that almost none 0f thé p'rovisions_, discu;sed below are accompanied by any cost data or evidence
and t_hﬁs cannot be sustained.

Moreover, in disc’uésing CPSC’S unreasonable risi( “finding,” the NPR simply refers to
the total numB‘er of reported ATV-felated-dgaths since 1982, as well as to the repoﬁed number of
deaths in_ 2003 and the number of éstimated'ATV injuries in 2004.' 71 Fed. Rég. at 45,928.
However, in light of CPSC’s acknowledgement of the substantial and unique utility of ATVs in
both recrqational and work-related activitié_s, the mere recitation of aggregat'e numbers of
_estirnated ATV-related deaths and injuries in 2003 and 2004 cannot constitute the showing of |
unreasonable risk, particul'arly. when analyses of the data show that thesé d%athé and injuries are
due ]arge]y»to clearly waméd-against behaviors and that the risk bf injul;y on four-wheel ATVS '

has actually declined since expiration of the Consent Decrees in 1998.3

? The proposed finding regarding unreasonable risk notes that the proposed mandatory requirements will cover the
increasing number of new entrants who are not following current voluntary standards or other safety practices that
the major manufacturers are voluntarily following. The proposed finding goes on to state that this will reduce the
risk of injury in the future as more such new entrants may enter the market. 71 Fed. Reg. at 45,928.- As noted
above, the ATV Companies do not disagree with this unreasonable risk finding with respect to new entrants into the
ATV market who do not comply with the ANSI/SVIA standard or offer safety information and programs as outlined
in the approved Action Plans. However, as also explained above, the ATV Companies believe that the proposed
unreasonable risk findings must be limited to new entrants and cannot extend to ATVs, such as theirs, which comply
with the ANSI/SVIA standard, and are covered by the safety provisions specified in approved Action Plans.
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As the Heiden 2005 Analysis points out, in 'a stark departure from past annual update
reports, the narrative portion of the. 2005 Annual Update puts primary analytic emphas1s on
trends in the annual totals of ATV injuries, rather than trends in mJury risk calculated by
comparing those injury totals to the commensurate (and in some years more than commensurate)
~ rise in the population of ATVsinuse. See Appendix E at 3. .This apparent attempt to focus
primarily on total numbers of injuries and fatalities, rather than the risk of injury or fatality, is
inconsistent with CPSC’s prior studies and analyses of ATV safety. In this resp__ect, the 2005
Annual Update appears to echo the NPR; where the proposed findings regarding “Degree and _ |
' Nature of the Risk of Injury” and “Unreasonable Risk” reference only total numbers of deaths
and i 1nJunes and in fact ignore nsk altogether. 71 Fed. Reg at 45,928.

These proposed ﬁndlngs are both insufficient and m1sd1rected CPSC has authority to
regulate not based on injuries or fatalltles, but on unreasonable risk of injury or fatahty. 15
U.S.C. §§ 2056(a), 2058(t)(3)(A); id. §- 1261(s). It is thus clear that any attempt to mov.e forward
with the pr_oposed regulation based on aggregate numbers of injun'es and fatalities rather than
injury and fatality n'slt must fail. Moreover, CPSC’s own published data clearly show that not
only has ATV risk not incre.ased since previous. Commission decisions that regulatory action was
.inappropriate, but it may also be in the process of further declining. See Appendix E at .3.

C. CPSC Has Not Shown That Its Proposed Chanées To The ANSI/SVIA

Standard And Action Plan Provisions Are Necessary To, Or Would, Reduce -
Unreasonable Risks Of ATV-Related Injuries.

The CPSC NPR includes a number of proposed provisions which are either contrary to,
or go beyond, provisions in the ANSI/SVIA standard (including the proposed revisions), and
speciﬁcati_on_s in approved Action Plans of the ATV Companies. The CPSC has not provided

evidence to show that these deviations from' the ANSI/SVIA standard and provisions of the
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Action Plans are necessary to remedy deficiencies in the standard or Aetion Plans fhat present
unreasonable risks of injury. “The Commission has also failed to provide evidence to show that
- these proposed deviations would in fact serve to reduce ATV-related injuries.

Indeed, the NPR explicitly acknowledges that CPSC is relying on staff opinien and
speculation, rather than actual data or e\}idepce, to supbon fhese propc.)sed' additional
Ireq-uiremente. The NPR can only hypothesize that the proéosed. additional age and training
acknowledgment forms_and label waming statements which go ‘beyond the_ ATV Companies
current Apract'iees “may better infoﬁ consumers of ATV-related risks who may then be able to
reduce or avoid thesé risks.” 71 Fed. Reg. at 45,928.

With respect to each of the proposed different or additional reqﬁirerhents for siﬁgle rider
| adult ATVs and for tandem ATVs, CPSC must show that each specific aspect of the vehicle or
. absent element of Safety iAr.lformation that it has identified .p.resents an unreasonable risk of injury,
and fuﬂher, that the specific proposed provision is reasonably neeessary to prevent or reduce that
risk of ihjury. 15 U.S.C. §§ 2056(a), 205_8(t)-(3)(A). In addition, these findings must be
supported by “substantial evidence on the record taken as a whole.” Id. § 2060(c).

The “substantial evidence” requirement is just that -- a requireme_nt that CPSC
afﬁﬁﬁatively sup'pqrt its ﬁndinge by presenting established fe,ctual evidence in the record. In’

determining whether the evidence presented is substantial, both the facts which detract from the

agency position as well as those which support it are to be considered. Aqua Slide “N” Dive;
569 F.2d at 838. |

| The Commissjon cannot sﬁppoﬂ its proposed requirements by simply relying on rationgl B
assﬁrhptioﬁs or its vow.n experience and staff expertise to conclude that the proposal will reduce

injuries. Id. at 841. CPSC instead bears the affirmative burden of presenting factual evidence to
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show that each particular proposed requirement will in fact reduce an unreasonable risk. Id. at
842. The Commission cannot rely on staff opinidn or inference; it must put forward empirical
proof that each proposed requirem(;nt will redﬁce'the risk. 1d. at 842, 843. While the CPSC staff
may express its opinidn as to the potential benefits of elements of tﬁe'proposal, that opinion must
be bésed on empirical data fathér than merely casual observation and speculation to be viewed as
.actual éyidence in the record. Id. at 843. |

Similarly, with respect to each of the prop(_)sed different or additional requirements for
youth ATVs, the Cofnmission muét find that each specific ’aspe;:t' of the vehicle or absent element
of safe_ty information that it has identified presents an unreasonable risk of injury, and that the
_ speciﬁc proposed requirément isa fea{sible means of reducing that uﬁreaéonable risk. 15U.S.C.

§ 1261(s); Forester v. CPSC 559 F 2d 774,789 n.21 (D.C. Cir. 1977).

1. Proposed leferent or Addltlonal Requirements for Single Rlder
Adult ATVs :

a. Stop Lamp

Sectién 1410.5(1) of the proposed ﬁle wdﬁld require all V_ATVs to have at least one stop
lémp- o_r combinétioﬁ tail/stop lamp fhat is illuminated by actuation of any service brake control.
The proposed revised ANSI/SVIA st_andard requires all adult ATVs to have a tail light, but
makes provi.sion ofa stop lamp actuated By the sérvicé brake cbﬁtrol optional.

CPSC hgs'not presented any data demonstrating that thé. absence of a stop lamp presenfs
an unreasonable risk of fear end collisions. Nor has the Commission pointed to any data
confirming -- or even addres_sirig -- the safety benefits of requiring a bfaké light on all ATVs that
are useci in an off-road environment. In addition, the SVIA TAP was concerned that in some
éircur’nstances thé presence of a stop lamp might lead to inappropriate on-road use of sorﬁe ATV

models. This proposed requirement should not be included in any final mandatory rule.
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b. Spark Arrester Ouaiiﬁcation

Section 141 O.S(m) of the proposed rules allows sbark arrester qu’aliﬁcation based on
either the U.S. Department of Agﬁcultupe Forest Service Standard for Spark Arresters for
Internal Combustion Engines, 5100-1 ¢ (Sept. 1997) or, Surface Vehicle Re_:commended Practice,
Spark Arrester Test Procedure for Medium Size Engines, SAE J350 (Jan. 1991). Like the

“current ANSI/SVIA standard, the proposed_ revisions in the canvass draft provide that all ATVs
shall have a spark arrester of a.type that is qualified according to the USDA Forest Service
Standard. CPSC has prqvided no explanation‘ or justification for ‘allowing the use of Spark

arresters that are alternatively qualiﬁed under the SAE J350 st_andard.

c. -ATV VfN Sequence

Section 1410.5(q) of the proposal wéuld reqﬁire that each ATV have a unique VIN
number seqﬁence,.including thé characters “A” and “T” in locations 4 and 5 of the number
sequence, respectively. This proposed réquir@:mént is at odds with tﬁe VIN number sequencing -
systéms currently uséd by several of the ATV Companies. This would necessitate the
develmeent of new VIN number sequences which lwould be (':Aostly,’bu_rd.ensome and create
cbnfusion because of théir diver'genée from prior s'equences fo_r earlier years of similar models.
It would also disrupt and impede VIN reporting to state agencies, which is based on the current
systems of the ATV Companies. CPSC has not identified any risk of injury or safety benefit |
asséciated with this proposed provision. Accordingly, it should not be part of any final rule.

d. | Service Brake Performance Test

Secfi_on 1410.7 of the proposal would require the service brake performance test to be
conducted with the vehicle carrying its full load capacity of weight. The prbposed ANSVSVIA

revised standard specifies that the service brake performance test be conducted with the full load
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capacity or a maximum of 215 Ibs. of load, whichever is lower. The ATV brake testing is
conducted on a paved surface, a surface that an ATV operator is specifically warned to évoid in
the on-product labeii_ng and in the owner’s manual. Testing on a high frictional surface witﬁ a
maximum load above 215 1bs. on an ATV could be hazardous to the test operator.. Also, a brake
design that would .give an appropriate test result for an ATV with a maximum load above 215
1bs. on a paved surface _would be inappropriate for normal braking with a light loéd on an fo-"
road surféce. Finally, CPSC has presen';ed no data or evidence to show that brake systems
| designed to cémply with the brai(e p;_arformance test in thé curreﬁt ANSVSVIA standard present
an unreasonable risk of injury.

" Section 1410.7(b)(2) of _fhe proposed rule would:require. the front and rear brakes to be
burnished by making 200 stops from the braking test spéed before conducting the braking fest
itself. This. proposed fequiremeﬁt- is apparently drawn from the same speciﬁca:tion in the ‘currer;t
ANSI/SVIA standard. Based upon concerns that not all braking systems need 200 stops to reach
their minimum effectiveness, and that excessive stops result in wasted preparation time, hj gher
cost and unneceésary wear on the braking sy_sfem’, the proposed revisions to the ANSI/SVIA
‘standard would allow each manufachﬁer to determine the appropriate bumisﬁing procedure for
their products, rather than specifying 200 stops. There is no data in the record to show that
requiring 200 stops as part of the test procedur_e 1s necessary to address an unreasonaible risk Of_
iﬁj_ury from the service brakes. N | |

| Both of these proposed requirements should be eliminated from any final rule.

In addition, Secﬁqn 1410.7(b)(5)(1), (i1) .of the proposed rule would require that hand
 lever brake actuation force not be more than 133 N (30 Ibf )‘ and that foot pedal brake actuation

force not be more than 222 N (50 Ibf). The preamble incorrectly states that these proposed
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requirements are consistent wi.th Ithe current ANSUSVIA standard and 'a.re pattemed after
FMVSS 122. In fact, these actuation fqrces aré speciﬁed in the ANSI/SVIA-]QOO] standard for
youth moael ATVs. The actuation forces for all ATVs other than youth models are not more
than 245 N (55 Ibf) and not more than 400 N (90 Ibf), respectively, for.hand lever and foot pedal
actuatiori. ‘These are the values.required in FMVSS 122 for_ motorcyclé bfake systems, and the
proposal should be revised to incorporate them fqr adult ATVS. E

e. Pitch Stability Test

Section 1410.9(a) of the proposal provides that the pitch stability test shall be condu&éd
with tire pressure inflated fo the highest recommended pféssure setting if more than one pressure
~ is specified. The proposed ANSI/SVIA standard revision provides instead that the lowest
recomfnended pressure settirig' shall be used. o
‘Recommended ATV maximum to minimum tire pressure ranges are usually in the tenths
-of a pound-per-squaré inch range and are not measurable or sigrﬁﬁcant. A slight increase in tire
pressure does not significantly increase the tire circumference or raise the center of gravity
hei ght for the vehicle. CPSC has presented no data showihg that the current ANSi/SVIA test
method results in the vehicle.s presenti‘n.g‘ an unreasonable risk of injury or that its pro'pds,ed
change'would actually reduce ATV-related injuries, This proposed requirement should not be
part of any final rule. |

f.  Optional Tilt Table Test Method

Section 1410;9(b)(2) appears to require the use of a tilt table test method as an additional
test for pitch stability. Although the preamble discusses this additional test method as
““optional,” the proposed regula_ﬁon seems to mandate it. The ATV distributors have employed

the current test method since the original voluntary standard was published in 1990. No
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evidence has been presented indicating that vehicles which use the current measurement m_ethod
- to meet the standard present an unreasonable risk of injury, or that u..se. of the tilt table test

- method would .reduce any snch risk. In addition, to include an additional method wc,>u1d’be'
redundant and lead to additional testing and expénée.for no purpose. This proposed requirement

should be eliminated from any final rule.

g General Warning Leibel

Section 141 0.1 O(a) would require that the Consent Decree Géneral_ Warning iabel, ora
| label with “substantially equivalent statements,” be used on all ATVs. The proposed revision to
the ANSI/SVIA sta'ndaid, in contrast, matn_dates ilse of the specific updated General Waming
la:bel that was developed by outsid¢ consulting expert Miller Engingenng in 1996 and approved
by the CPSC General Counsel.. Indéed, the CPSC proposal would seem to preclude the use of
the update(i General Warning label because it does not include any statement similar to “Never
attempt wheelies, jumps or other stunts,” which appears in the Consent Decreé General Warning -
label. In fact, this statement was erpped from the updated General Waming label based on
-~ testing and. anailysiis‘ bS/ the consulting expért and concerns about priority and cluttering.

By including the npdated General Warmning label as an attached figure to the ANSI/SVIA .
revised standard aind specifying its use in all Type I ATVs, tlie ATV distributors who hold thev
copyright for this label are releasing it to the public domain. CPSC éhould rei/ise its proposed
‘regulation to require the use of the updated General Warning label rather than t}ie original .

Consent Decree General Warning label.

h. Age Recommendation Label

Section 141 0.10(b) would require all adult ATVs to bear an age reco_mmendation '

waming label which includes the additional statement “Even youth with ATV experience have
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immature judgment and should never drive an edult ATV;” The label wo'uld also be redirected
to Be addressed to the parent rather than to the potential child operator.

The NPR characterizes the current age recommendation label on adult ATVs as “vague
about the nature of the hazard” but presents no data to support this criticism. It then goes on to
speculate that the label “may not be as persuasive as [it] could be.” 71 Fed. Reg. at 45,911.

- However, CPSC has failed to verify empirically any deficiency in the current label that presents
an unrea.sonable'risk_ of injury. |

Mofeover, there is no indication that CPSC has tested the ppoposed additional language to
d_evelop-the required evidence to shoW that it communicates more effectively to parents than the

current lab el, and that they are more erly to heed it artd keep their children from operating adult

ATVs. -. See Aqua Slide.“N” Dive, 559 F.2d at 841. The CPSC staft’s ipference that the
addittonal language will reduce injuries cannot support imposing this requirement. Id. at 8‘42.‘ In -
addition, this proposal would add substdntial text to the cufrent age recommendation label.
included in the proposed revisions to the ANSVSVIA standard, and necessitéte either a larger
size label or much smaller type for the waming statement. Changing the size of the label would
involve substantial expense because these labels are tnolded into the fender of the vehicle and
changing label size Woﬁld necessitate redesi gn of the fenders and entail significant expense.
Applied Safety and Ergonomics, Inc. in Ann Arbor, Michigan (“ASE”) conducted g
originallresearcl.l vto,assess the relative merits of the. existing age recommendation warning label
and the additional text and modified language contained in the NPR. See ASE, Response to

ATV Lﬁbeling and Categorization ,Provisions in U.S. CPSC Notice of Proposed Rule Making, at

30-42, 57, 68-70 (Dec. 12, 2006) (the “ASE Report”). A copy of the ASE Report is attached as

Appendlx H. The data from th1s research reaffirm that the age recommendat1on warning label
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specified in the 1988 Consent Decrees, currently in use, and proposed in the revised ANSISVIA
standard is well understood. A.SE found, based on numerous iheasures, that the NPR version of
the label would not have any effect on the understanding of the concept that adults should not
permit a child under 16 to operate an adult-size ATV with the label on it. Indeed, ASE’s
research found that the NPR’.S alternative framing may have negative effects on people’s

- perceptions of and response to the label. The NPR’% alternative text did not indicate the benefits
presumably intended.

Based on these dafa, ASE has recommended that the label proposed for use in the revised
ANSI/SVIA standard be used in any CPSC regulation. Id. at 78. Ci’SC should aécordingly |
_tevise its proposal to include the current age recommendafion label which is spéciﬁéd in the
Iproposed revisions to the ANSUSVIA standard. |

1. Passenger Warning _Label

Section 1410.10.(0) would require all Type I ATVs to bea,r. a passenger warning label
which contains the additional stétement “Passehgers can affect ATV balance.,aﬁd steering.” The -
preémble discussion acknowledges that the updated passenger warning labél with an icon which
: Was developed in 1996 by the outside expert Miller Engineering and is épeciﬁed in the proposed.

revision to the ANSI/SVIA standard has been previously abproved'by CPSC. 71 Fed. Reg. at -

45,911. See also ASE Repdﬁ at 71-72 (citing Miller Engineering’s report that the label tested
very well and, in conjunction with General VWarnin.g label, “will improve the overall safety
effectiveness potential of the [passénger warnin g label]”) (citation omitted). |

The NPR fails to put forth any testing or data showing that this previbusly épproved label
- 1is inadequate or ineffectiv¢ and presents an unreasbnabie risk of injury, or that adding the

~ proposed statement to the passenger label would reduce the risk of ATV-reIated injury. Here
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again, the Commission’s proposal relies on nothing more than staff opinion and inference, which
cannot and does not constitute the necessary substantial evidence to support this proposed
change, particularly in light of‘ the CPSC’s. owﬁ prior approval of this lébel.

Moreover, besides being ﬁntested, the NPR’s proposed use of the phrase, “passengers cén
affect ATV balance ‘a.nd steering” is followed by, “The resulting loss of control . ...” As ASE |
observes, this “incorrectly suggests that every effect on balance will result in loss of controln.” 1d.
at 72. In addition, the proposed addition of this statement to the label would create redundancy
and cluttéring issues. The warning that passengers can affect ATV balance and .steering 1s
already presented in the'updated General Warning label on the left ﬁont fender of the vehicle in
a IOcafion which is directed to the operator but also clearfy visible to a passenger. Requiring the
same statement on the passenger label is thus unnecessary and redundant-._ |

Putting an additional statement on fhe passenger label also raises the issue of either
increésing-the size of the label or decreasing significantly the size of the 1¢ttering, Asnoted
above, bgcause the label is moldéd into the seaf, or the vehicle body directly behind the seat,
there would be significant cost involved if the size of the label had to be incfeased and lth"ese
pans had to be redesi gned. Conversely, reducing the type size’ would make it more difficult for a
potential passenger to read the wamnings.

For these reasons, ASE recommends that the current passen g‘er‘ warning 'lalbel proposed

for use in the revised ANSI/SVIA standard should also be used in-any CPSC regulation. Id.

~ CPSC should accordingly revise its proposal to require use of the approved passenger warning

 label includ_ed in the proposed revisions to the ANSI/SVIA standard.
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_] Retailer Requirements |

Section 1410.12 woﬁld require an ATV retailer to provide a prospective purchaser with a
specified age acknowledgment form prior to the sales transaction, require the purchaser to sign
the form, retain the signed original fof five years and provide the purchaser and manufacturer
with copiés. The manufacturer must also retain a copy for five years.

The ATV Companies already require their dealers to use point-qf—purchase forms that
vehiéle buyers must read ana acknowledge prior to consummation of a sale. These forms

| _
include the fecommended age for use of the purchased ATV and other safety information. (A
copy of representative forms is attached as Appendix I.)- The proposed age acknowledgment
form reduired under the rule would be redundant of these existing forms and create additional
and unnecessary paperwork for consumers and dealers.

Moreover, ﬁe proposed requirement that manufacturers receive and retain a copy of the
ag.e> a;:knowledgment’ form for five (5) yea{rs creates sigﬁiﬁcant and unworkable problems. Ih
order to cémply with this prbposed federal rule,manufacturers would be forced to rely on retail
dealers to supply the required forms. However, the commercial relationship .between

- manufacturers and retail dealers is governed by state 1a§v, not federal law. A manufacturer’s -

- ability to enforce dealer complian@e with the proposed age form requirement would thus be
subject to varying state law requirements and restrictions. ‘Many states, for example, imposea
“good cause” or similar standard (oﬂén' with specified multi-part criteria) that manufacturers |
must prove té a. motor vehicle board, examiner, or court before terminating or taking other
enforcement action against a retail dealer. See, e.g., Cal. Bus. & Prof. Code § 20020 (“no
franchisor may terminate a franchise prior to the expiration of its term, éxcept for good cause”);

Va. Code Ann. § 46.2-1993.73 (“determine whether there is good cause for a proposed a_ctio'n”);
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Wis. Stat. Ann. § 135.03 (“No érantgr ... may terminate . . . without gobd_cause. The burden of
proving good cause is on the"g;antor;”); Tex. .Occupations Code Ann. § 2301.453(g) (“After a
hearing, the board shall determine whether the party seeking the termination .. . . has esfablished
bya pre;pondérance of the evidence that there isa good cause for the proposed termination.”). It
is uﬁclear that a retail dealer’s failure to provide copies of the age acknowledgment forms could
be ade;quately or tirﬁely addressed_ under the a;;plicable state law schemes.‘ A retail dealer’s
failure to comply with this requirerpent could also unfairly expdse a manufacturer to potential
prodﬁct liability claims. . | |

In contrast, CPSC would have authority 'pur-suant' to Section 19(a)(1) of the'CPSA., 15
U.S.C. § 2068(a)(1), to enforce compliance by retail dealers with the proposed férm |
_requiré’ments, inclﬁding t.he impoéition of civil penaities and other sanctions ﬁnder Secﬁon 20,15
U.S.C. § 2069. CPSC has provided no jusﬁﬁcation for why retentipn of the proposed forms by
retailers alone is not sufficient to achieve the stated objectives of the form. Imposing a
duplicative requiremen.t on mé_nufacturers is unnecessary and, as shown, would create
burdensome and potentially unworkable enforcement problems. Aécordingly, tb the extent that
an age 'acknowlgdgment form requirerﬁent is iﬁcluded in the proposed new rule, the requirement

~ should be directed solely to retailers.

K. _Owner’s Manual
Section 1410.13 would require that the owner’s manual provided with the vehicle to the
first purchaser have an introduétory safety sectioﬁ with 27 specified messages faken, originally
from the Corisent Decrees. In contrast, the proposed ANSI/SVIA standard revisions would allow
manufacturers the freedom to use different wording for these safety messages, and to locate thém

"in other sections of the manual.
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Since the Conséﬁt Decrees expired in 1998, soﬁle ATV manufacturers have gone to great
5 : . :

l'engtﬁs and expense to revise and improve the effectiveness of their owner’s manuals. 'Th_e

" revisions have included approacfles to pro.viding safety in_forrnatidn that would conflict with the
NPR if implemented, and wc;uld therefore require additic;nal expenditures and potentially |
conibromise the efficacy of their ménuals, In particular, there is substantial concern that putting
all safety messages in oﬁe section may not be the best communication method. Indeed, a 2003

" CPSC staff memorandum on propos.ed warning language in generator manuals noted that
re_searc‘h suggests consumers often skip over safety sections, fo¢us on informaﬁon that describes’
how .to use the product, and are mofe lvikely to read warnings in manuals if they ar¢ interspersed
v%/ith'thc operating instructions. T. Smith, Proposed'Wamihg Language to Accompany
Generators, at 2 (Aug. 22, 2003). .The perisions of the NPR also appear to be inconsistént with
t:he Octol;er 2003 CPSC _“Manufacturers’ Guide to Developing Consumer Product Instructioﬁs,”
which suggests only. limited, ‘“universal” infofrnation should be puf in a safety section. The same
document refers to the development of ANSI 753 5.6, which has recently been approved. In fact,
CPSC has had representation on thé Z535.6 subcommittee. Given these considerations, the ATV
Companies believe the CPSC should revise these requirements to allow manufacfurers discretion
regarding the placement and precise' erding of préscn'bed safet); messages..

1. Safety Video ' S
Section 1410.14 would require that the retailer provide a safety video to each puréhaser_
and that the safety video contain ATV-related deaﬂm and injury statistics, both for all riders and
for c};ildren under 16, in rollihg five-year averages. CP,S-C incorrectly states in the NPR thét the
current SVIA video provided by the ATV Companies to purchaser of new vehicles meets this

propoé.ed requirement. 71 Fed Reg. at 45,921. The ATV Companies now provide new
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purchasers with these updated injury'and fatality statié’;ics"in a printed Safety Alert at the time of
sale. The cost of producing revis_ed s.afety videos every year would be substantial. CPSC has
‘presented no d'ata or evidence to show that providing this information to purchasers in the Safety
A1¢rt rather than the video presents an unreasonable risk of injury.' The CPSC étaff opih-ion or
inference tﬁat putting the information in the'video may have safety benefits is ﬂot enough to
sustain this proposed requirement:
" m. Free Train’ing
Section 141 0.1.5 of the proposal wouid' re(iuire a manufacturer to p£0Vide a free
instructional training course with specified content to the purchaser and immediate family
- members who meet the age recommendation for the purchased ATV within a reésonable time
from the .date of purchase and a reasonable distance from the place of purcﬁase;
 The ATV Companies .supporf thé free training requirement of the proposed rule. As
previoﬁsly noted, the ATV Compénies already provide free hands-on training to all new ATV
purchasers and other family members who quali.fy (by age) to op.eratc.a the vehicle. The ATV
COmpanieé also pay cash and other incentives to promote participation in the course. Al! persons
tha;t distribute ATV for sale in the U.S. market. should offer free hands-on training to pufchasers
of their vehicles, The ATV ANSI voluntary standard does not contain free hands-on training.
requirements, because the inclusion of such requirements would be both unprecedented in this
kind of in'_dl'Jstry voluntary sfémdard aﬁd raise potential 'éntitrust issues due to the associated costs.
A fede.rally-enforceat;le rule mandating that 'ATV manufacturers and distributors offer the ASI or
a substantially similar training program offers would not implicate the same coﬁcer_ns and would

help to promote safe and responsible use of the products.
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n. Location of Certification Statement

| Section 1410.20(a) of the proposal specifies that the statement certifying compliance with
requirements of the standard shall be at the location of the VIN number. F or most fﬁodels
produced by the ATV Companies, the VIN number is stamped on a portion of the fram.e ’that_
cannot be easily r¢ad without kneeling down and looking u_nderﬁeath the vehicle with a

ﬂa_shli.ght. The proposed revisions to the ANSU/SVIA standard require that the certification label

be placed in a location that allows viewing without removing any part of the ATV. Given that

the purpose of the certification label or statement is to confirm to a proépective purchaser or
others that the vehicle in fact does comply with the étandard, it should be in the more obvious
and easily viewable location. CPSC should adopt in any final rule the ANSI/SVIA provisions

regarding location of the certification label.

0. Compliancé Testing

Section 1410.21 of the proposal would require each manufacturer to perform testing

‘sufficient to demonstrate on an obj ectively reasonably basis that “each ATV produced” meets the

performance requirements of the standard. Although the preamble recognizes that testing of | |

each individual ATV is not feasible, the proposed regulatory language could be read to require

- such testing.

Vehicle manufacturers conduct numerous‘quality control chepk's as a part of the
manufacturing }Srocess.' This includes compliance tests, perfonnance and durability tésts, as well
as raﬁdom sampling. No vehicle regulatory agency requires. that every vehicle is tested for
compliance with relevant standards. The NPR estimates the cost 'of conducﬁhg a éomplete test

of an ATV for compliance with the ANSI/SVIA standard to be approximately $1,320. 71 Fed.
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Reg. at 45,924-25. The proposed standard should avoid even the suggestion that such testing is

required for “each ATV produced.” | |
»Accordingly, the proposed language should be revised to require that manufacturers

“perform testing sufficient to demonstrate on an objectively reascnable basis that ATVs

produced for sale in the United States meet the performance requirements of the standard.”

P- Record Maintenance

Section 1410.22 of the proposal requires each manufacturer to rnaintain records in
Ebng‘lish sufﬁcient to demonstrate compliance of each ATV produced for sale with the standard,
and that these records further be maintained at aA lccatiOn in the United States. Because, for
example; some ATVs produced by the ATV Companies are made in Japan rather than the United
States, records involVing their design and production are written in Japanese and kept in Japan.
Requiring that all such rec.or'ds be translated into .Englishand brought to the United States
regardless of whether it 1s ever necessary for CPSC to review them seems overly burdensome
and would .entail significant cost with no corresponding benefit.

The proposed regulatory language should be revised to require that the manufacturer
maintain.or be able to ti'mely. produce records in English in the United States sufficient to

demonstrate on an objectively reasonably basis that ATVS for sale in the United States comply

with the standard._

q. Age »Acknowledgment Form |
The A_TV Ccmpanies currently require plirchasers to sign an acknowledgement during '
the sales process for an adult-size ATV that the vehicle is not recommended for children under -
16 and that alloWing them to operate it may iead to severe injury or death. CPSC has presented

no data or empirical evidence indicating that its proposed Age Acknowledgement Form would
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be more effective in prevénting purchasers from allowing children under 16 to ride adult-size *
ATVs{ than the current age recommendation acknoWledgement the companies are using. The
Commission has thus not shown that this proposed requirement will have ény verifiable éafety
benefit in reducing injuries to children oﬁ adult-size ATVs. As noted above, the CPSC staff’s
dpinion or aésumption tha;( the proposed fdrm will do Qo cannot provide the required substantial
evidence to support this prbpbsal. '

In addition, the proposed age acknowledgement form includes the statement: “Even
children wﬁh A"fV driving expeﬁen;e have immature judgment and should never drive an adult
ATV.” 71 Fed. Reg. at 45,944, There is no indication that CPSC has tested this language and
the other statements on the proposed forim to develop the requifed evidence fhat they
- communicate effectively to parents who are more likely tb heed it and keep their children from

operating adult ATVs. See Aqua Slide “N” Dive, 559 F.2d at 841. Here again, CPSC cannot

simply rely on staff opinion or inference that the proposed form with the specified langﬁage will

.reduce injuries. Id. at 842. |
Moreover, this proposed lahguage is identical to the langu.age in the NPR’s proposed age

recommendation wanﬁng_ label. As previously shown, ASE tested this modified language and

found that the survéy participants generally had a negative reaction to it. ASE Report at 77.

' Several participants stated that the language.lacked'credibility; some found it ;‘to be offensivé”;

| and others found that it was not useful in communicating the concept that children under 16

| should not operate adult-size ATVs. 1d. at 77-78. | ASE also found no indication in the data that

redirecting the label to the parent have any affect on undersfanding the concept that adults should

not let a child under 16 operate the vehicle. Id.




Requiring use of this form, as proposed in the NPR, would add unnecessary paperwork
for dealers and customers without any material benefit, and may have negative effects on
people’s pereeption of and response to the issue. CPSC should accordingly revise its proposal by

deleting the requirement for the Age Acknowledgment Form for adult-size ATVs.

r. .. Training Acknowledgment Form

The ATV Companies ‘currellltly. use an ASI training certificate which is executed at the

time of purchese, or other training information sheet; that serves to inform the purchaser about
| the availability of free hands-on tfaining in the fofrn of the ASI Rider Couree. CPSC has

presented no data.or e;/idence to show that its proposed additional "Ffainiog Aeknowledgrnent |
Form would be Ioore effective in infomn'n_g new purchasers about the availability of training eﬁd
persuading them to take the training course. CPSC thus has no basis to conclude that requiring
the use _of the proposed foﬁn, in addition t;o the curreot ASI training certificate or other traioing
infoimation sheet, will have aﬁy safety benefit.

As with the proposed Age Acknowledgement Fonh, CP SC cannot merely rely on staff
opinion and inference that the proposed additional Training Acknowledgment Form will reduce

injuries. See Aqua Slide “N” Dive, 559 F.2d at 841, 842. In addition, because there has

apparently been no teeting of the wording of this proposed form, CPSC has 1o basis to conclude
that the ._.statements in it, including in particular “ATVs don’t handle ag you might expect” would
be understood and/or effective in communicating to new ATV purchaeer the need for and benefit
of tfaining. In fact, the proposed l‘angua'ge olay well be confusing and instead have negative
!effects on people’s perception of and response to the offer of training. In addition, the presence
of a second training form could create confusion during the sales process and impede the

efficient transmission of new purchaser information to ASI.
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Cp S‘C should accordingly revise its propoeal by deleting tne requirement for the Training |
' Acknowledgment Form. | |
| 2. - Requirements for Tandem ATVs
Issues concerning the CPSC’s-propoSed requirements for tandem ATVs are addressed in
the separate comments of the Tandem ATV Manufactorers.
3. Requirernents for Youth ATVs |

a.  Categories of Youth ATVs

Section 1515.2(b) of the proposal would specify three categories of youth ATVs: Junior

ATV .(age 6 and older), Pre-teen ATV (age 9 ano older) and Teen ATV (age 12 and o]der).

- CPSC presents no dara or empirical evidence to support the ereation of a new youth category

" beginning at age 9. The CPSC proposal also would not provide any “transitienal” category of
ATV for oider youth riders age 14 and 15 in a departure from the current Action Plans that
instead adopts the approach of the cnrrent ANSDSVIA standard, the proposal would not specify
engine eize limits for yooth model categories.

The proposed revisions to the ANSI/SVIA standard also do not specify engine size 11m1ts
for youth model categories, focusrng 1nstead on limits on maximum speed capabrlrty However
the SVIA TAP felt that larger teenagers (14 and 15 years old) may not physrcally fit ATVsin the
‘ current Y 12 category and also psycholo glcally resrst ndrng a “youth” model ATV that they may
' perceive as a “child-size” vehicle. - |

The_SVIA TAP was aware of the CPSC data showing 86 percent of ATV fatalities and 89
percent of ATV injuries involving ATV 0perators under 16 were on adult-srze ATVs. See R.
Ingle, Analysis of* ATV Related Fatality Data for CPSC Petition CP 02-41/HP 02-1, at 9 (Dee 2,

2003); M. Levenson, ATV Risk Estimates. for Youths, at 12 (July 12, 2004). The goal of the
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proposed revisions is to pfovide more viable, fe;clsible and acceptable s’peed-limit%ed ATV models
for childrén under 16 so that they will chéos_e to ride them rather than llarger aduit-size ATVs

‘with no speed limitétioﬁs. |

In order to .‘rf;duce the numBer of such childfep who are injured riding larger adﬁlt-size
ATVs with _unlimited speed capabilit_y, the proposed revisions to the ANSi/SVlA st;clndard
include a new Category T (“Transitidnal Model”) ATV intended to appeal to the larger teen and

- the parent. Unlike adult models, the Cétegofy T ATV has maximum speed restrictions vahd speed’
'lin.liting requirénents. ﬁnlike a sfnaller “youth” model, the Category T vehicles will bé sized for
the 14 and 15 year-old rider and can be ridden by other family members, including small adults.

- The SVIA TAP also received reéommendations frofn outsi.de expert ASE that, along with |
introduction of Ca';egory T, .the. Y-12 category should be phased out in favor of a new Y-10
category to provide a better sp_a‘n' of options between the Y-6 and the T categories. See ASE
Report attached at Apbendix H.. This is different from CPSC’s proposed.Pre-teen category,
which would cover ages 9 to 11.

Given the lack of any data or empirical evidence suppoﬂiﬁg the CPSC proposal and the
fact that the SVIA TAP proposal is supported By the extensive research and data presented in the
ASE Repoﬁ, CPSC should reviéc this section of the proposal-to be consistent with the youth and

_ tranéitionai model categories reflected in the propqsed revisions to the ANSI/SVIA standard.

b. Automatic Transmission

Section 1515.4(f) would require that all youth ATVsbe équipp_ed with fully automatic
transmissions. This proposal seems to be based in large part on the CPSC staff’s assumption that

most, if not, all youth ATVs currently are so equipped.
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In fact, ﬁost or éll of the yoﬁth models made by two of the largest ATV companies are
not equipped with fully automatic tranémissions. Some of thése youth m0d¢ls have automatic -
clutches that eliminate the manual ciutch but still require rnanuaﬂ shifting by the operator. Such |
manual shifting a}lows greater control in educating new student o'pe_rators.

CPSC has presented no data to support the contention that the current transmission
shifting task on non-fully automatic transmission youth models presents an unreasonéble risk of
injpry to younger riders. In.de.ed, CPSC’s own “Age_Detefmination Guidelines” state that 9
through 12 year-old children generally can operate a motc;rized vehicle that has gear shiﬁing and
does not exceed 10 miles per hour. Age Determination Guidelines Relating Child;en’s Ages to
Toy Characteristics and Play Behavior at 170 (Sep’;. 2002). The SVIA TAP noted that many

| youth model motorcycles, go-karts and other motorized vehicles with higher speedé use manual
- clutches and are successfully operated by youth riders. Finally, a changeover in these youth
models tolfully autométic transmissions would involve significant expense, both to the
manﬁfacturer and to the consumer, without any.veriﬁed accompanying safety benefit. Asl noted
previously, CPSC cannot rely on staff opinion or inference as a basis for imposing this
| reqﬁirément. This proposed, réquirernent shoﬁld not be included in any final rule. '
| C. -Lighting
Section 1515.4(1) would require all youth Atl“Vs to have at least one stop lamp. The
' proposal. would also provide.that youth ATVs may not bé equipped with a projecting head lamp
or forward facing day-time running lights. |
. The pfoposéd revisions to the ANSI/SVIA standard would make the provision of a brake
actuated stop lamp optional oﬁ youth (as well as adult) model ATVs. CPSC has presented no

data that indicates a safety risk from the absence of a stop lamp on an ATV used in an off-road
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environment or Qeriﬁés any safety benefits from requiring stop lamps on youth ATVs. In
addition, thé el.ectrical systems of some youth mbdels_aré not adequate to accommodate such a
stop lamp. |

The proposed revisions to the ANSI/SVIA standard likewise make the provision of a
‘head lamp or forward facing day-time funning lights on a youth ATV optional. Head lamps and
day;time running lights can be beneficial under certain ﬁding ébnditions, such as heavy brush,
dusty or shaded trials‘ and similar low-light conditions during the day. All_owing head lamps is
allso appropriate to prévide lighting on those occasiohs when a group of riders, including youth
.model riders, are inadvert;antly or unexpectedly riding after dark.

CPSC has presented no data or empirical evidence to show that either youth ATVs not
, equlpped with a stop lamp or youth ATVs equlpped with a projecting head lamp or forward
facmg day- tlme running lights present an unreasonable I'ISk of i 1nJury CPSC staff opinion or

inference concerning rear-end accidents or encouraging night riding cannot serve to sustain these

proposals in the absence of empirical proof. See Aqua Slide “N” Dive, 559 F.2d at 842. This

proposed requifement should be eliminated from any final rule.

d. Maximum Speed Capability
Section 1515.6 proposés maxirhum speed capability requirements for youth models. The
maximum speed for the Junior ATV for ages 6 and older would be 10 mph. The Pre-teen ATV
for ages 9 and older would be d_elivered.s‘et at 10 mph, with a maximum unrestricted speed not to
exceed 15 mph. The Teen ATV for ages 12 and older would be delivered set at 15 mph, With a
maximum unrestricted speed not to exceed 30 mph. | | | |
| The CPSC p_rop_Qsal would effectively reduce for the Junior ATV the 1»5 mph unrestricted -

maximum speed for the Y-6 model under the current ANSIUSVIA standard, but presents no
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'e-mpirical evidence to show that 15 mph represents an unreasonable risk on such vehiclés. The
Pre-teen ATV rhaximum speed capability requirer'nenté would be consistent wifh the current
ANSI/SVIA standard for Y-6 vehicles, But not with the proposed revisions, which includé the |
new Y-10 category, which is to be delivered set at 15 mph, with a.maximum unrestricted speed
of 30 mph. The .parameters for the Teen ATV essentially parallel those for Y-12 models in thé
cuﬁent ANSI/SVIA st'andard. There is no prpvision in the CPSC proposal for a transitional
. (“T”) category, which in the proposed revisions to thé ANSV/SVIA standard includes delivery set
at 20 mph, with anvinteri_m adjustment available td 30 mph and a final unrestricted maximum
speed of 38 mph. : | / |
As pre\;ioﬁsly shown, the maxifnﬁm speeds established in the ANSUSVIA youth model
categorization system are ‘consi.sten}t with the range of speeds 14 and 15 year olds may encounter
on other types of motorized products, as well as the litefature on child developmef_lt pattems.
ASE Report at 13-27. Moreover, in assessing thé relative merits of the NPR and ANSI/SVIA
.youth model categorization schemes, ASE found that maxir’num speeds lower than 30 mph (i.e.,
'15 and 22 mph) made a prospective ATV significantly less attractive, and th.at‘maximum speeds
higher than 30 mph (i.e.,; 38 and 45 mph) made a prospective ATV significantly more attractive.
The parents who participated in the original research did not éppear to desire unlimited speed for
children.age A12 to15. Rather, the data suggest that parents are looking for a maximum spéed
that would saﬁsfy éhildren as well as other family members. As observed by ASE:
Data from intefviéw paﬁiéipants and focus groups indicated that parents simply
wanted an ATV that would be fast enough so children would not be bored,
children could keep up with other family riders, other adult operators of the ATV
would be satisfied, etc. Adults in this study reported that the speeds offered under

the SVIA system were superior to the NPR system in these respects, as well as in
terms of their adjustability.
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1d. at 79. Significantly, the maximum speed'options of the ANSI/SVIA transitional model also
made these u.nits more attractive for ecohomic’reasons, since it is reasonable to assume from |
these data.that- 14 and 15 year olds would be more likely to be costent with this mod_el fora
longer period and i.t would likewise appeal to adult uses. S_ee id. at 8, 46-47. For all of these
reasons, AS.E recommends adoption of the ANSI/SVIA categorization system with the slightly

higher maximum speed capabilities and adjustable speed limiting mechanisms. Id. at 79.

e. - Age Acknowledgment Form -
The NPR would require a specific youth model Age Acknowledgment Form including
the following statements: ‘“Not all children develop at the sarne rate. Kids and teens have

immature judgment, tend to take risks disregard consequences and bow to \peer pressure -- even

- if they have been ndmg ATVs for a long time.” 71 Fed. Reg. at 45,960. This language is similar-

to the language in the NPR’s proposed age recommendatlon warning label and age
acknowledgment form for adult-size ATVs. As previously noted, that language tested
negatively, with several participants indi.cating that it lacked credibility-, wes ‘-‘offensive,” and
“p(.)ihtless.‘” ASE Report at 77-78. -

CPSC has presented no data or empirical evidence to show that its proposed Age

| ..Acknewledgment Form for youth ATVs would measurably reduce ATV-related injuries. There

is no indication that the form has been tested for effectiveness in order to confirm prospective
safety benefits.

Requmng use of this form would add unnecessary paperwork for dealers and customers

. without any material benefit, and may have negative effects on people’s perception ofand

response to the issue. CPSC should accordingly revise its proposal by deleting this requirement

for a new Age Acknowledgment Form for youth models.
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f Other Iséues
| Section 1515.9 faises the same issués regarding tire inflation pressure and optional tilt
table test method with respect to the pitch stability test that have been brevioﬁsly discussed
regarding adult ATVS. See supra at 22. Section 1515.10 raises the same issues regarding the
General Warning label and the Paséenger Warning label that have been previouslly discussed.
Sce supra at 23, 25-26.

Section 1515.13 Similaﬂy raises the same issues regarding the owner’s manual and
Section 1515.14 faisés the same i_séue regarding th'e’safety video that had been previously
discussed regarding adullt ATVs, &. supra at 28-30. Section 1515.15 also raises the sé_me
issués r_egarding instrupftional fréininé, S_ectio'n 1515.16 the same issues regarding locatic;n of the
certification statement, and Section 1515.17 the same issues regarding tesﬁng that have
previdusly discussed. See supra at 30-32. Finally Section 1515.18 of the proposal raises the

same issues regarding recordkeeping that have been previously noted regarding adult ATVS. See

supra at 32,
D. The NPR Fails To Include Important Elements Of The ANSI/SVIA .
Standard. ' '
1. Standardized Basié Controls

- The standardization of basic controls on ATVs is important for primary operational
safety. ATV oberators need to be able to expect and rely updn standard locatioh, color coding
and di_réctional operation of controls 6n each ATV model they operate.. Basic controls include
the throttle, transmission shifting, and the engine_emergency stop. Lack of standardization

‘reduces the benefit of both ATV experience and hands-on training and p’résents the potential for

accidents and injuries due to lack of vehicle control.
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The CPSC proposal fails to include sfandardize;d control réquireménfs that are present in
fhe current ANSI/SVIA standard and are also inclu:déd in fhe proposed revised version of the.
standafd; The ATV Companies understand that this omission may be due to co;icem'that such -
standardization pro_(fisions could be viewéd as design requirements and therefore be)./_ond.CPSC.’s
standard setting aufhority under the CPSA with respect to adult ATVs. If so,.'this represents a
serious deﬁci_ency in CPSC’s propoéed standard specifying requifements for adult ATVs, as
compared to-the ANSI/SVIA standard. |

a.  Service Brake Requirements

Section 1410.5(a) of the CPSC proposal omits requirements for the standardized location
and operation of service brake controls, which are included in Section 4.1 of the proposed

revisions to the ANSISVIA standard. _

b. Engine Stop Swit(_:h

Section 1410.5(d) omits requirements for standardized location and color of the engine
stop switch, which are included in Section 4.4 of the ANSI/SVIA proposed revisions.

c. Manual Clutch Control

Section 1410.5(¢e) of the CPSC proposal omits the requiremen'tvfor standardized location
of the manual clutch control for_all ATVs equipped with a manual clutch, whiAc_:h is included in

Section 4.5 of the proposed revisions to the ANSI/SVIA standard.

d.  Throttle Control
A Section 1410.5(f) omits the fequirement for a standardized location of the throttle control

that is included in Section 4.7 of the proposed revisions to the ANSUSVIA standard.
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e. PTO or Other Device

~ Section 1410.5(f) omits a provision that all ATVs that have a PTO or other device
reqﬁiring ﬁx.ed.engine or vehicie speed, and a clufch control, may be Aequipped §vith an éddi'tional
throttle that meets éertain operational and autbmatic stopping'requirefnents:, as provided in
Section 4.7.2 of the préposed revision to the ANSI/SVIA standard.
| 2. Parking Mechanism |

Section 1410.5(b) of the CPSC proposal fails td mentibn’, or allow for use of, a parking
fnecha_nism rather than a parking brake. Such a parking mechaniém is’particu_larly useful on
models with autofnatic transmissions and is specifically mentioned and allowed as an alternative
mechanism for holding the ATV stationary under prescribed conditions in Section 4.2 of the
proposed revisions to the ANSV/SVIA standard.

3. Tire Marking
~ Section 1410.5(n) of the CPSC proposal _fails to a110v§ the use of the abbreviated term

“NHS” fath_er than "‘Not For 'Highwéy Service” on A’fV-tires, as would be alloWe& under Sectionl
4.19 of the proposed révisions t; the AN_SI/SVIA standar‘.d.
.. 4. Parking.Brake Performance Test . |

.S.ection 1410.8(b)(3) of the CPSC proposal fails to specify application of the service
brake to stop the ATV prior to the application of the pari(ing brake or parki'ﬂgﬁ mechanism. This
directive islspe_'cjﬁcially provided in Section 8.2 of the proposed revisions té the ANSI/SVIA
standard, and is necessary because the test procedure inclﬁdes placing the ATV on a 30 percent
grade, and the vehicle will simbly roll off the test surface if the service brake is not applied prior

to the application of the parking brake or parking mechanism
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5. Onmitted Exceptions

Section 1410.5(5)(3’) of the CPSC proposal omits an exception to the requirement for a
neutral indicator for those rnedels equipped with manual clutches. Tnis exception is explicitly
provided in Section 4.9 of the proposed revisions to the AﬁSI/SVIA standard. Application of
the clutch to disengage the transmission allows the engine to be safely sterted_ in gear. A neutral
indicator is thus not a safety_-related reduirement on sueh models. |

Section 1410.5(g)(5) of the proposal omits allowing manual clutch operation to overcome °
the electric start interlock. Such an eXception is explicitly provided inVSection 4.11 of the
proposed fevisions to the ANSUSVIA standard. Manual transrniesion model.‘s uee the clutch to
disengage the tfansmission. The application of the clutch aliows the engine to be safely started
In gear. .In some instances, for example, if an engine would stall while the ATV is facing down
hill, it would -be very difficult for a rider to unload the drive train sufficiently to al_low tne
transmission to be shifted into neutral to restart the engine. .. |

_E. CPSC’s Proposed Standard Should Be Revised To Include A “Transiﬁonal”
CategogLOf ATVs Appropriate For 14 And 15 Year-Olds And Small Adults.

A CPSC staff analysis of fatalities involving children under 16 on four-wheel ATVs
duri_ng 1999 and 2000 showed that 93 percent of the fatalitiesvoccun‘ed on adult-size ATVs, and
86 percent inVolued the cHId driving tne adult-size ATV. R. Ingle, Analysis of ATV_—Related
Fatality Data for CPSC Petition CP 02-4/HP 02-1 (Dec. 2, 2003). A second CPSC staff report
coneluded, based upon a review of data from the 2001 1nJury and exposure surveys, that the risk
of injury for children under 16 was higher on adult-size than on non-adult-size ATVs. M.
Levenson, ATV Risk Estimates for Youths (July 12, 2004). The 2005 staff briefing package en
the Section 8 petition found that for A’fV—owning households ;the risk of injury to operators

under 16 on adult-size ATV as roughly twice the risk for child operators on youth models. J.
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Elder & E. Leland, CP-02-4/HP-02-01: Petition Re-(iuesting Banﬂof All-Terrain Vehicles Sold
for Use by Children Under 16 years Old at 2, 13 (Feb. 2005).
~ The ATV Companies share the goal of the C_ommissibn and many other interested parties
and groups-in feduciné thg number of children under 16 who operate adult-size ATVs. To
' i)romote this goal, the evidence .collected by CPSC during the recent ATV public forums,
" coupled with the information and c;riginal research cc;mpiied and analyzed by ASE, indisputably
show that the current Y-12 “one size fits all” approach is not working and that par'ents apd
children need a greater range'. of model choices and options.
The ATV Cdmpénies accordingly requested ASE to consider youth model ATV is..sues
- raised by tlhe ANPR, including the possibility of a developing a category for a transiti.onal ATV
- geared to older and larger children and/or small adults. - Initial research by ASE in 2005 found |
- that the concépt of a transitional ATV is widely supporte'd.by groups experienced in promoting
youth dévelopnient and ATV safety. ASE Report (attached as .Appeﬁdix H) at 7 (citation *
. omitted). Moreover, 1'1'_1. his comments 3to the NPR, (forﬁmission_ Moore observed that:
We must find the right mixture of size, weight, speeci and other factors relative to
the maximum size of the children who will be riding them, to make them

attractive enough for youths (and their parents) to choose over their more
dangerous adult counterparts. S

- Statement of Commissioner Thomas Moore, at 6 .(Jul}._' 12, 2006).

ASE found that a transitioﬁal category of ATV is also well founded from a human factors
perspective. 1d. The relevant human factors research shows that, from a variety of human
performance and ;hild development perspectives, many 14 and 15 year olds have characteristics

(e.g., strength, reabh_, stat_ure, agility, balance, cognitive skiils, etc.) that are either basically the

same as many young adults or more similar to young adults than to younger children. Id. The
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research further indicates that many 14 and 15 year olds perfonh éither Basically the same as
many older children/young adults or more similar to this grc;up than té younger children_. 1d.

in .additiOn,.ASE has identified numerous factors that may contribute to the prevalence of
14 to 15 year olds riding adult;Size ATVs under the current CPSC-sanctioned youth model

regime. These factors include:

e The size of many 14 and 15 year olds is closer to that of older siblings and adults than
- to many children under 14. :

¢ In addition to larger physical size at the time of ATV purchase, mény children,
especially boys, will be growing rapidly around ages 14-and 15.

o Age is not expected to the deﬁmtlve factor in assessmg a l4to 15 year old’s readmess '
to engage in numerous other actlvmes

o The experience of 14 to 15 year olds operatmg other vehicles may provide
converging evidence to some parents that their child is reasonably suited to something
other than a Y-12 model.

e The current Y-12 category (originally mandated under the Consent Decrees and
required under the voluntary Action Plans) may be socially unattractlve to larger 14

‘and 15 year olds.

e The reduced power in current Y-12 ATVs may be considered too low for larger 14
and 15 year olds.

 Options for child operation of ATVs are very limited compared to options available
for off-road motorcycles.

¢ Anincreasing number of offerings from “new entrant” manufacturers/sellers that do

not follow the CPSC-sanctioned Y-12 category demonstrates a market interest in an
expanded offering of youth ATV options.

- ASE Report at 7-10.

~ Based on this initial information, ASE conducted additional analyses to help develop, in
conjunctjon with the SVIA TAP, an effectivg youth ATV catégoﬁzatibr; system, includihg
recomméndéd speeds and age ranges for youth model ATVs for ages 6 through 16. As detailed

in the ASE Report, ASE conducted e_xfensive analyses of: (1) norms for speeds of products as
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. they relate to child age or dev.el.opment and (2) various aspects éf child development'relévant to
development of a transitional categbry of ATV and its implications for the youth categorization
system. Id. at 13-27.

ASE also conducted original research to assesé'the relative medts of the NPR and
ANSI/SVIA youth model categorization schemes. As previouély_shown, the NPR eliminateg
ehgine displacement limits, essentially breaks the existing Y-6 category into two categories
.' (Junior gnd Pre-teen), removes speed adjustments, and cfeafes a iower speed iimit for ATVs

recomménded for cﬁildren aged 6-8. The NPR does not iﬁtroduce é transitibnél model. In.
contrast to the NPR, the draft ANSI/SVIA révised standard introduces a new model intended to
be.attraétiye to 14 and 15 year olds as well .as older childreri aﬁd mény adults.
ASE found that parents preferred th? ANSV/SVIA system to the NPR system. Indeed,
| Wh'en.pérticipants considered ATV purchases for use by their fémily, in'cl-ﬁd_ing a child age 12-15
as wéll as older children and adults, their initiai preference was almost three (3) times more
likely to be from the SVIA systemthan the NPR system. Participants likewise preferre'd the

- -SVIA system when buying for households with a child age 12 to 15 and/or when considering
buying for tfleir own households. Equally important, youth participants in the survey were
signiﬁcanfcly more willing to conéider selecting the SVIA transitional modei than the NPR _Teen
model. These youth particiinants’ expressed-preferences for ATV speeds élso support an
eXpectati_on that the SVIA transitional mo;lel would be more attractive to them than the NPR
‘Teen model. Id. at 30-64, 78-79. As sumaﬁzed by ASE: |

Collectively, these results indicate that the SVIA categorization system is supeﬁor

to the proposed NPR categorization system with respect to [the] NPR’s goal of

increasing the likelihood of children under 16 operating age appropriate vehicles
and reducing the likelihood of their operating adult size ATVs.

Id. at 79.
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Finally, in addition to increasing the likclihoéd of moving cﬁildren‘ under 16 off of larger,
: hea.vier, and fasfer adult-size ATVS and'Qn to smaller, lighter, speed-restricted models, ASE
observed thét the addition of the transitional category ATV in the revised ANSIUSVIA standard

- would allow for a system of warnings and instructions tha.t-would. address intended use by
children age 14 and older and adults. These materials would be (1) provided in various
modes/media (e.g., poin_t-of-purchase, on-product, accompanying literature, etc.); and (2)
targeted to various audiences '(e.g., parents, dealers, and youth). 1d. at 10.

Based upon ASE’s work, the SViA TAP included a transitional category of ATVs for
lérgér children 14 and 15 year olds and small adults in the proposed revisions to the ANSISVIA
~ standard that are currently béing canvassed.

In contrast, the NPR does vno.t introduce a transitional model. The NPR instead eliminates
engiﬁe .displacerﬁent limits, essentially breaks the existing Y-6 'c-:atevgory into tWo categories
(Junior and Pre-teen), removes speed adjustments; and creates a lower speed limit for ATVs
recom'mende_d for children ages 6-8. It fails, hoWever, to intrdduce a new model intended to be .
attractive to 14 and 15 year élds as well as older children and maﬁy adults, with maximum spéed
limits and options for parents and guardians to use bésed on their assessments of the skills,
abiliﬁcs, and judgmeﬁt of their children.. |

As previously showﬁ, ASE found that pér,ents and youtﬁ significantly preferred the
ANSVSVIA system to the NPR system. Id. at 30-64, 78-79. ASE’s ﬁndingé demonstrate that
| “the SVIA categorization system is superior to the prbposed NPR categorization syStem with
' fespect to [the] NPR’s goal of increasing the iikelihood of children under 16 operating ége

appropriate vehicles and reducing the likelihood of their operati'ng.adult size ATVs.” 1d. at 79.
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Accordingly, the NPR should be reyised to include a transitional category of ATVs
appropriate for 14 and 15 year olds and small adults, as provided for in the revised ANSI/SVIA
standard.

| F. The Proposed Ban On New Three-Wheel ATVs Fails To Satisfy The
' Governmg Statutory Criteria.’

Each of the maJor ATV Companies has committed under its Action P.lan not to sell or
market three-wheel ATVs, even though no product or design defect in three-wheel A"t"Vs has
‘ever been found. As shown below, while the companies do not intend to manufacture or sell
three-wheel ATVs, CPSC has not established anylawful basis to ban such future products uhder
the CPSAor -FHSA.' The proposed ban would Etlso be had‘ peliey, since it would stifle potential
product innovation b>ased essentially on the mere fact that a motorized off-road vehicle has three
wheels. |

1. There is No Clear Ev1dence of Distribution of Three-Wheel Adult
ATVs

In order to issue the proposed ban on new three-wheel adult ATVs, CPSC must first
‘demonstrate that they are being, or will be, distributed in the United States. 15 U.S.C. § 2057(1).
The NPR references a memorandum from the CPSC Office of Compllance as the only evidence
to satisfy this requirement. The memorandum first acknowledges that the ATV Companies, as
well as two other U.S. distributors, have all agreed in their Action Plans not to offer three-wheel
 ATVs for sale in the United States and 1mpl1c1t1y recognizes that none of these compames are, Or
W111 be distributing such vehicles. See T Topka, Three-Wheeled All-Terrain Vehicles, at 1 (May
22, 2006)_. However, the memorandum goes on to assert that other manufacturers are offermg :

three-wheel ATV for sale within the United States. It contends that there are two types of such
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vehicles being advertised, one as ai “three—wheeled ATV” and the other as a “three-wheeled all-
terrain golf scooter.” 1d.

The memorandum deSeribes the “three-wheeled ATV” model as “a cross between a
¢traditienal’ ATV and a dirt bike.” Despite the fact that dirt bike tires typically are not low
pressure (i.e., less than 10 psi), the memorandum asserts that this vehicle meets the definition of
ATYV in the ANSI voluntary standard, except for having three-wheels instead of four. The
memorandum. goes on to state that three importers have bee_n identified who sold this product in
the past six months using the internet. However, the memorandum then states that the products
being sold have a49cc e_ngine displacement, which indicates thai they are not-adult model
vehicles. | | “

With respect to the “all-terrain three-wheeled golf scooter,” the memorandum identifies
two styles of this model being sold on the internet and at golf supply .stores. One style is éaid to
resemblea traditional ATV, except that the third wheel is in the rear. The memorandum states |
that the staf_f has identified one importer of thie produei which is being marketed as “an all-
terrain golf scooter” rather than an ATV. In nddition, the memorandum notes that the vehicle
being marketed has a 49 cc engine displacement_, here again indicating that it is not an adult-size
ATV. |

The second styl_e of this vehicle is electric powered, and is described as being marketed as
'an-“all‘-ten_'ain.three-wheeled vehicle resembling a scooter.” The memorandum failed to previde
photographs or other speeiﬁcatione for any of the vehicles identified, nor does it identify the
purported importers of these prodnete. |

» ’[‘iiis vague and conclusory information p_rovides little evidence that adult—si.ze. three-

wheel ATVs are, or will be, distributed to any meaningful degree in the United States. Without
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exception, the ban regﬁlations that CPSC hgs i)revi'Ously issued under Section 8 addressed -
products which were being distributed in substantial numbers in the United States and causing
Substéntial risk of injury. In this case, CPSC is proposing to ban a product which has not been
distributed in the United States for almost 20 years pursuaﬁt to settlement of the original
Department of Justice/CPSC Section 12 laWSuit agaiﬁst the distributors that was embodied in the
final Consent Decrees and' has been continued under commitments in their api)roved Action
'Plans. In essericé, CPSC i§ now proposing.'to undo the settlement of this issue in order to afidfess
what can only be describéd as a.hypothetical threat that new three-wheel ATVs will reappear in

| the U.S. market as anything other than individual curiosities.

2. - Thereis Contradictory Agency Evidence Whether Thfee-Whee]
' _ATVs Present a Disproportionate Risk of Injury.

" The s¢condv legal requirement CPSC must meet to issue its proposed ban regulaﬁon under
‘Section 8 of thé CPSA is to demonstrate that new three-wheei adult ATVs would present an
unreasonable risk of injury. 15 US.C. § 2057(15. The Commission is also required uﬂder .
Section 9 of the Act to show that the rulé banning ﬂuée—wheel adult ATV is reasonably
necessary to reduce an unréasonable risk of injury. -_I_cL § 2058(£)(3)(A). Both of these findings
must be supported by “substantial evidence on the record taken as a whole.” Id. § 2060(c). In
~determining whet.her the-adrriinistrative record contains the reqﬁired substantial evidence
supporting the rulé, both facts which detract from the agency position as well as those which

_sﬁpport it are to be c;)nsidered.' Aqua Slide “N” Dive, 569 F.2d at 838.

In order to ban three-wheel child-size ATVs, CPSC must similarly demonstrate that
- three-wheel ATV present a mechanical hazard to children because they present an unreasonable

risk of personal injury during use. 15 U.S.C. § 1261(f)(1)(d), (s)- A
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- As previously noted, the ATV distributors denied the government’s -aliegations in the
Section 12 complaint that three-wheel ATVs presénted an unreasonable risk and notgd they
would have contested this issue at trial. Instead, they agreed, for purposes of settlement, to stop
distributing these broducts until such time as they were covered by a product séfety standaril .
acceptable to CPSC. Moreover, in approving the Cbnserit Decrees, the feder.al district court

noted that the government’s prospects in the litigation were “uncertain” because there were .‘_‘both

factual and novel legal obstacles to overcome.” United States v. American Honda Motor Co.,

Civ. No. 87-3525 (D.D.C. Apr. 28, 1988). Reopening the nearly 20-year-old settlement on this
_contested issue of whether three-whégl ATVs present‘_an unreasonable risk of injury in the
current circuamstances represents a clear waste i)f Commission and industry resources.

K The NPR seeks to make the. required demonstration by‘pointing- to a CPSC staff analysis
which found that the risk of injury on a three-wheel ATV was tliree tinies the risk on a similar

. four-wheel ATV based upon 1997 injury and exposure surveys. G. Rodgers & P. Adler, Risk

Factors for All-terrain Vehicle Injuries: A National Casé-Control Study, American Journal of
Epidemiology, Vol. 153, NQ. 11 (2001). Hi)wever, a later CI;SC staff analysis fqund no such

dispropdrtionate risk of injury with three-wheel ATVs as compared to similar foi]rewheel ATVs.
| M. Levenson, All-Terrain Vehicles 2001 Irijury and Exposure St\idies ‘at 20 (Jan. 2003) and '
Table 11 A copy of this report, which 1s based on more current data in the form of 2001 CPSC
injury and exposure surveys, is attached at Appendix J. Cunously, the NPR failed to reference
.or even acknowledge this subsequent CPSC staff analysis, despite the fact that it is based on
more recent data and reaches a contrary conélusion,

The' rulemaking record therefore now contains two CPSC siaff analyses. One of these -

reports purported to find disproportionate risk of injury from three-wheel ATVs as éompared to

.52-




four-wheel ATVs.. The other CPSC staff analysis, which is based on more recent. data,v did not

. find such disproportionate risk ofinjﬁry from three-wheel ATVs. Neither of the reports
differentiates between adult and child-size three-wheel ATVs for purposes of risk analysis.”
Thus, the égency’s own evidence in the rulemaking record on this point is contradictory asto .
whether either adult or child-size three-wheel ATV present a disproportionate and unreasonable
risk of injury. In addition, this clearly does not constitute the “substantial evidence on the record
“taken as a whole” that is necessary td ban nc:aw tﬁree—wheel adult ATVs. CPSC therefore cannot A
moVé forward with its proposed bans of new_three-wheel adult and child-size ATVs, and the
préposals S_hould be withdrawn. : |

3. CPSC’s Presumption That No Feasible Standard Could be Developed
_ for Three-Wheel Adult ATVs is Unsupported and Erroneous.

. Finally, to is;ue its proposed ban regulation under Sections 8 and 9 of the CPSA, CPSC
must further show that no feasible consumer product safety standard under the CPSA would
adequately prb_tect the public from the unreasonably risk of injury associated with new three-

wheel adﬁlt ATVs. 15U.8.C. §§ 2057(2), 2058(5(3)(C).- This finding must also be suprrted
| - by substantial evidence on the record taken as a whole. ‘ 1d. § 2060(c).

" On this-poi'nt, the NPR simply offers the conéluédry statement that “it seems unlikely that
any feasible standard could be developed for tl_lree;whéeled ATVs.” \71 Fed. Reg. at 45,915. '
Based on what it terms the “inherent difference” in vehicle configuration of three wheels.versus
four, the Cominission stated that i'; “does not believe that it is feasible to develop a performance
standard for three-wheeled ATVs that would improve their stability performance to a level of a
fouf,—Wheeled ATV.” Id.

As CPSC noted in.approving the original ANS]/SVIA standard for four-wheel ATVs, the

ongoing agreements between the ATV Companies and the Commission ensure that current and
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future four-wheel AT\_/# have a static lateral stability coefficient (“Kst”), as calculéted by the
“method developed by CPSC, 0f0.89 or greéter. 5.4 Fed. Reg. at 1408. (In making these
‘agreements, the ATV Compénies explicitly denied that there were any accident data showing a
connection betweeh Kst values and risk of ATV—related injury. 1d.)

It is possible to hypothesize a future three-wheel ATV with dimensions for length, track
width, height, weight, and center of gravity location that would equate to a static lateral stability
coefficient -- or Kst.-- 0f 0.89. "For .example',. a future concept three-wheel ATV with a length
(wheelbase) of 40 inches, a track width of 40 inches, a weight.of 300 Ibs, an overall height (top
of handiebars) of 36 inches, a séat_height of 25 inches, and a Ce_nter of gravity locatéd 14 inches

~ high aﬁd 18 inches forward of the rear axlte would have a Kst of 0.89, the minimum allowed for
four-wheel ATV under the continuing agreements with thé ATV Companies. It thus would
appear ._feasible, at least preliminari.ly, to 'develop a standard for future three-wheel ATVs which
would ensure minimltm static lateral stability for any such vehiclé that would be equivalent to
the minimﬁm static lateral stability allowed for curtent and futur‘e fot;r-wheel ATVs.
| _The NPR presents no data or evidence to show that it would not be feasible to develop
such a standard that would require future three-wheel ATVS to have a static lateral stability
coefﬁc;ient of 0.89 or greater. This would plearly involve new designs for such vehicles, and
correspondiﬁgly new or different uses. It could also involve trade-offs in utility. However, the
NPR simply expresses the uhsuppdrted opinion that it could not be done, without even
- acknowledging -- much less analyzmg -- this apparent pOSS1b111ty |

CPSC has therefore failed to make the required ﬁndlng, supported by substantial

evidence in the record, that it is not possible to devélop a feasible consumer. product safety

performance standard that would provide for the same lateral stability for new three-wheel adult
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ATV_S as for current four-wheel ATVs. CPSC should accordingly withdraw its proposed rule to

ban new three-wheel adult sized ATVé.

G. The Commission’s Additional Instructions To CPSC Staff Are Misguided;

- Focus Should Not Be On Making Youth Models Which Have Lower Injury
‘Risk for Children Under 16 “Safer,” But On Getting Increased Numbers Of
Children To Ride Viable Youth Or Transitional Models Instead Of Larger,
Faster Adult ATVs.

The NPR includes a listing of eight additional instructions to the CPSC staff with regard

to issues relating to youth ATVs upon which it invites public comments. See 71 Fed. Reg. at

45,929. The issues and potential tasks raised for comment include the following: |

“Analyzing in-depth investigations and other injury reports regarding children to

determine what factors contributed to the incidents and whether changes could be made
to the operational/handling characteristics of youth ATVs that would reduce injuries;

Testing current youth models against one another to determine 1f some are more stable or

~ less incident prone than others;

Determining whether makmg certain youth models less rider 1nteract1ve could reduce
injuries;

Explonng the feasibility of providing guidance to purchasers on the approprxate welght of
youth model ATVs in relation to the weight of the rider;

Researching whether the top speed of 30 miles an hour for youth model ATVs is |

excessive and whether reducing the speed would reduce injuries on those vehicles;

Determining how ATV training for children in different age groups should be structured
to maximize their ability to learn safety information and riding skills (should a separate
ATYV training course for children be developed?),

Determining whether tandem youth ATVs are appropnate and

Analyzing CPSC data to determine the de31rab111ty of 111um1nat10n of youth ATVs in both
daytime and nighttime situations to reduce injuries.

These 1nstruct10ns to the CPSC staff are mlsgulded and the issues raised are tangential to

the main goal of gettmg more children under 16 not to ride adult -size ATVs. The key

underlining fact is CPSC’s ﬁndmg, presented on the same page of the NPR, that the risk of
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injury for children under 16 1s twice as high when driving adult ATV_s as compared to youth
model ATVs. 1d. The essential task ther_efbre is not to try to improve the safety of youth model
ATVs, but instead to persuade more children under 16 to ride youth model ATVs rather than
largér, heavier and non-speed limited adult-size ATVs, where their risk of injury is twice as high.

This task has been the focus of the SVIA TAP, working with ASE, in the current effort to
revise the ANSI/SVIA voluntary standard; Aftér extensive research, délta collection and
anallysis, ASE found that the SVIA TAP’s proposed categorization system, which includes the
new transitional modé] catégory, must be preferred over the system préposed in tﬁe NPR baéed '
‘upon greater consumer acceptance of non-adult sizp ATVs for youth; enhanced.credibi.lity of
ATV safety messages, increased a_;:cess to ATV training on age-appropriate ATVs, and, perhaps
most importantly, overall likelihood of childfen under 16 operating age-appropriate vehicles
rather than adult-size ATVs that are too large for them and have no speed limitations.

Giveﬁ that youth model ATVs present only half the risk of injury for children under 16 as
operating adult-size ATVs, the first two tasks identified in the NPR are simpiy illogical. Rather -
than trying to suggest changes in operatiénal handling for. youth‘ ATVs to reduce injuries to
children under 16, the CPSC staff should join in the“SVIA’s effort to. develop feasible new youth

~ and transitional models that children under 16 Wiil ride in greatelf”numbers,. as opposed to adult-
size models where their injury risk is concededly doubled. ' | |
| - The third and fifth tasks, i.e., to explore making youth models less rider-active and
consider reducing the ma);imum unrestricted speed, \;vould, based upon the findings of the ASE
repbrt, have the perverse affect‘o‘f making yoﬁth rr_lo‘dels less attr_active to children under 16,
thereby pushing eVeh nioré of them on to adult-size models, again where their risk of injury is

twice as high.
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The fourth tésk, i.e.:, -exploring poséible guidance regafding the appropriate weight of
youth model ATVs in relation to the weight of the rider, is a factor which will be explored over-
the next four years during the period When new. non—engine size limited youth models are
develbped. That research and development process is a more appropriate venue for this issue to
be eiplored. |

- With respect to the sixth .task, ie., cbnsidering developing_a}separate training program for
* children, the more important task is to allow more children to take the available an(_i weil- |
reviewed ASI ATV training course on age-appropriate models.

The eigﬁth task, i.e., trying to determine the desirability of illumination on youth.ATYs
based upon injury data, intrudes iﬂto an area left optional uhder the prqposed revisions to the
ANSI/SVIA standard, and seems both misdirected aﬁd premature. The SVIA TAP recognized
thaf illumination on youth model ATVS could have potential beneﬁfs and risks, but finding no
data pointing either way, left it optional with manufactures and purchasérs whether to choose
youth models which proVi;ie illumination. This will allow a period of research and development
regarding illumination on yoyth model ATVs, as well as a p'eriod for feésibility factors and
market preferences to evolve and become known.

‘.’ Finally, the sveventh instruction, i.e., determining Whether tandem youth ATVs are
appropriate, is unnecessary. Neither the ATV Companies -- nor any néw entrants of Wl‘liCh they

are aware -~ are suggesting the appropriateness of such vehicles.
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' VI.  CONCLUSION

4

- F or the foregoing reasons, CPSC should withdraw for its current propdsals and issue a
revised NPR limited to proposing the provisions of the revised AN_SI/SVIA standard that will be.
forthcoming from the ANSI canvass process, as well as a requiremen’g thét distn'butors offer free |

“hands-on training to purchasefs and age-appropriate immediate family membefs, as a mandatory

" consumer product safety standard for all new ATVs distributed in the United States.
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Student’
Performance

Evaluation Form

Sikth Edition March 2000
Page Revised 1/99

A Student Performance Evaluation Form (SPEF) is to be completed for each
class conducted. The form is used to record each student’s progress throughout
the course. A check box would be marked if, based on the Instructor’s total
experience, he/she feels additional practice is recommended for that exercise.

Upon completion of all lessons, the Instructor presents each student their SPEF
card. .

The following items are included on the SPEF (Figure 2.8D):
On a card for each student (front):
® Rider's Name | .
@ Rider Number, if assigned during class
@ Check appropriate boxes where additional practice is recommended

On a card for each student (back):
@ Print the Student's Name
® Enter Date of training
® Instructor Signature
~ @ Instructor License Number

1G2-22.



Course Administration

Figure 2.8D — Student Performance Evaluation Form
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1. INTRODUCTION

Tho six major distnibutors of all teoaio veﬁicles (“ATVS”) aporeciate the opporfunity to
comment on the U.S. Con.sumer Product Sofety Co'rnmissi'on’s (“CPSC” or the “Commission”)
notice of proposed rulemaking (“NPR”) to establish mandatory standards for ATVs and to ban
the future distﬁbotion of three-wheeled ATVs. 71 Fed. Reg. 45‘,904 (Aug. IO,V 2006).
Specifically, these joint comments afe submitted on bohalf of American Honda Motor Co., Inc,,
American Suzuki Motor Corporation; Bombardier Recreational Prodocts Inc., Kawasaki_ Motors
Corp., US.A,, Polaris.Industn'es Inc., and Yamaﬁa Motor Corporation, U.S.A. (the “ATV
Companies”). |

II. ° EXECUTIVE SUMMARY

Over the paSt eighteen years, in cooperation with the Commission, the ATV Companies
have taken unprecedented actions as private companies to promote the safe and responsible use -
of their products, i}nclluding adoption of the ANSI/SVIA standard and implementation of the

Action Plans, both of which.CPSC has previously approved. The ATV Companies believe that

' their adherence to thevANSI/SVIA-l-ZOOI standard and implerhéntation of the Action Plans have

been effective in addressihg the issue of ATV safety. The rate of ATV-related injuries is lower

now than when the Consent Decrees expired in 1998, and in fact declined 9 percent from 2004 to

2005. The ATV-related fatality rate in 2004 stood at 1.'1 per 10,000 four-wheel ATVs in use, as
oorhpared to 1.4 per 10;000 ATVé in 1999. The injury rate has been falling since 2001 and in
2005 was little more than half the level experienced in 1986 before the Consent Decrees Werc
adooted.' In fact, the 2005 injury rate approximates the injury rate at the time the oni ginai ATV

ANPR was terminated in 1991, based on the determination that CPSC could not find that four-

“wheel ATVs presented an “unreasonable risk.” The recently released 2005 CPSC injury and
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fatality report also shows that the total number of estimated ATV-related injuries to children
under 16 declined 10 percent last year.

In addition-, the ATV Companies, through SVIA, are moving to adopt revisions to the
ANSI/SVIA standard wh_ich will incorporate key elements of the aﬁpr'oved Action Plaﬁs. They
are .also continuing to support state enactment of comprehensivé legislation regulating ATV use.
Such state legislation fepresents the most promising approach to reducing ATV injuries and
- fatalities, whi.ch -- as shown by CPSC data -- result primarily from warned-against behaviors.

The ATV Companies are Qery concerned, ﬁowever, t_hat the established standards and
safety programs and the progress alr_eady.made are being undermined by an ever inéreasing
number of ATV fror’n new entrants to the U.S-. market who do not comply with the ANSI/SVIA
standard (;r provide the irﬁportant safety programs specified in the ATV Action Plans, inciuding
free hands-on training. It is also clear that many '--. if not most -- new entrants to the U.S. ATV

“market will not comply with the provisions set forth in the ANSI/SVIA standard and specified in
the Actién Plans unless and until these provisions become mandatory.

The ATV Companies therefore urge CPSC to take regulatory action under Sectioﬁs 7 and
9 of the Cc;nsumer Product Safety Act (“CPSA”), 15U.S.C. §§ 2056, 2058, and Seét.ions 2(s)
and 3(e5 of the ngéra_l Hazardous Substances Act (“FHSA”), 15 U;S.C'. §8 1261(s), 1262(e), to

~ issue mandatory consumer product safety s;tandér&s for all ATVS distributed in the United States
that incorporate the provisions 6f fhg forthcoming revised ANSI/ SVIA standard and require all
ATV distributors to offer free hands-on training.

The NPR” largely tracks the provisions of t_he ANSI/SVIA-1-2001 standard and the

approved Action Plans. This reflects the Commiésion’s determination in 1991 thaf ATVs that

complied with these requirements do not present an unreasonable risk of injury. On the other




haﬁd, CPSC has provided no meaningful basis or justification for the othér el&nents of the NPR
which differ from, or go beyond, the ANSUSVIA standard (including the pending proposed
revisions) and the remaining elements of the Action Pléns. Under the law, and particularly given
its prior detenninati'on, the Commission must show that these different or additioﬁal elemelrllts.of
the NPR address 5spéciﬁ cally identified and validated unreasonablAe' risks of injury pfesented by
IATVs that comply with the approved standard and are covered by apprbved Action Plans. It‘
must glso show thét their adoption as mandatory reqﬁirements will result in measurable
reductjons of ATV-related injuries or fatalities. With respecf to the different or additional
requirement; for adult aﬁd tandem ATVs, thése findings must also be supported by sﬁbstantial |
evidence on the record taken as a whole. |

In 'fact, the best that the NPR can say about many of thes;: different and additional
'propo‘sed.reqpirements is that they “méy” reduce ATV-related injuries. The various speculative -
assumptions, étaff opinions. and inferences put forward iﬂ the NPR to support these préposed

differential and additional requirements are simply “not the stuff of which substantial evidence is

made.” .Aq'ua Slide “N” Dive Corp. v. CPSC, 569.F.2d 831, 843 (5th Cir. 1978). Indeed, many .
of these different or additional requirements could have unintended éd\}erse eff¢cts on ATV
safety. The NPR thus preéents no evidence, ﬁmch less suBstantial evidence, that each of these
different and additional requirements is reasonably necessary to reduce an umeasoﬂable risk of
_ ATV-related injury.
In addition, CPSC has failed to demoﬁstrate that its proposed ban on new three-wh/eel
ATVs satisﬁes the goveming statutory requirements z;.nd criteria. CPSC’s burported evidence

that.‘ three-wheel adult-size ATVs are being distributed, or are likely to be distributed, in'the

~ United States is unquestionably deficient. The “golf scooters” and hybrid vehicles mixing a




fro'_nt wheel trail bike design with rear Whee] ATV designs referenced in the NPR do not meet the |
goveming definition of ATV. Moreover, the NPR itself acknowledges that all the hybrid
vehicles and one of the two “golf scooters’;. were 49 cc models;,' which _simply do not equate to
adult-size ATVs. 71 Fed. Reg. at 45,914. CPSC has neither demonétrated nor conﬁnned that
the presence of these vehicles on websites of manufacturers in Asia means that they are being, or
will be, purchased by U.S. distributors in any meaningful number.
| CPSC’s proposed finding that three-wheel ATVs present a disproportionate risk as
compared to four-wheel ATVs is based upon a Commission staff report on 1997 studies that is
 contradicted by a different CPSC staff report on more recent 2001 studies,. which the NPR fails
even to r_ﬁention. The rul emakiﬂg record therefore contains conflicting evidence generated by
CPSC itself as to the risk presented by three-wheel ATVs, and the NPR does not meet the
éubstantial evidenqe requirement to support this ﬁndiﬁg. |
Finally; contrary to CPSC’s unsupported presufnption, it woﬁld apparently be feasible to
deve]ép a standard for future ﬂueg—wheel adult ATVs which would ensure that any such vehicles
would have the same minimum lateral stability -- as measured using CPSC’s Kst test
meth'o_dology -- as currently marketed four—wheél ATVS. |
In summary, CPSC should, therefofe, withdraw its cﬁrrent proposals and issue a revi.sed‘
NPR limited to proposing thé provi‘sioﬁs of the reyised ANSI/SVIA standard that will be
forthcorhing from the ANSI canvass process, as well as a requirement that distributors offer free’
hands-on training to purchasers and age-appropriate immediate fami_ly members, as a mandatory

* consumer product safety standard for all new ATVs distributed in the United States.




III. BACKGROUND

A summary of relevant background information regarding the ATV Consent Decrees,

| de\}elopment and approval of the original voluntary standard for four-wheel ATVs, the ATV

safety Action Plans, prior CPSC regulatory decisions conceming ATVs, and recent '.

| developments with respect to state ATV legislation is attached as Appendix A. A separate

surhmary of revisions in the current ANSI/SVIA-1 -2001 voluntary standard which are under

* consideration is attached as Appendix B. A summary of the statutory authorities which govern

this proposed rulemaking is attached as Appendix C. A summary of safety issues raised by
ATVs distributed by'new entrants to the market is attached as Appendix D. All of the foregoing _
appendices are incorporated by reference in this section of these comments.

IV. RISK OF INJURY

CPSC recently released its 2005 annual updateA of ATV-related deaths and injuries. R.
Ingle, 2005 Annual Report of ATV Deaths and Injuries (Nov. 2006) (the “2005 Annual
Update”). The 2005 Annual Update estimate's that there were 130,000 four-wheel ATV injﬁr_ies
in 2005, virtually unchanged from the 2004 estirﬁaté 0f-129,400. Id. at Table 6. Because of the
continuing incféase in the number of four-wheel ATVs in.use, however, the repért further
indiéates that the risk of injury fell from 187.9 per 10,000 ATVs in use in 2004 to 171.5 per
10,000 vehicles in use in 2005. I1d. An analysis prepéred by Dr. EdWard Heiden of the data
presented in the 2005 Annual Update points out that this represents a 9 percent.decline in the
injury rate since 2004. E. Heiden, Analysis of CPSC 2005 Annual ATV Report, at 2 (Dec. 15,
2006) (the “Heiden 2005 Analysis”). A copy of tﬁe Heiden 2005 Anal.ysis is attached at

Appendix E.



The Heiden 2005 Analysis points out that the risk o.f four-wheel ATV-related injury

_ declihed for the fourth conseéﬁtivé year from 200.9 injuries per 10,000 four-Wheei ATVsin 2001

to 171.5 per 10,000 ATVs in 2005 -- a decline which has essentially reached a statistically

( .sign_iﬁcant decline in risk. 1d. This als-o represents the lbwést level of ATV iﬁjury risk for any -
year since 1998 (when the Consent Decrees éxpirea). Moreover, this rate is little more than half
the pfe_—Conseﬁt Decree level 0f 319.2 in 1986_ thét caused the Commission to take action in
1987.

In addition, the CPSC Annuai Update states that there were_ari estimated 40,300 four—
wheel ATV injuries invélving children under 16 in 2005. 2005 Annual Update at Table 5. The
Heiden 2005 An.alysis notes that this rei)resénts a 10 percent decrease from the 2004 estimate of
44,700 such injun'gs, and this decrease is statistically-s.igniﬁcar_lt at the_ 93-percent coﬁﬁdence
level. Heiden also points out that the estimated share of total ATV injuries that involve children
under 16 has fallen ‘to'30 percent in 2005, down from 33 percent in 2004-and 37 percent in 1998.
Heiden 2005 Analysis at i; 2005 Annual Update at Table 5.

As Dr. Edward Heiden.'notes ina ééparate report attéched as Appendix F, the NEISS
system from which the ATV injury estimates are drawn underwent a si gniﬁgant revision of its

‘sample of reporting'ho..spital emergency roomé in 1997. Appéndix F at 3. This revision resulted
. in an unexplained larger increase in eétimated injuries from 1997 to 1 998 than in any year since
for a number of éonsmer products, including ATVs. The estifnatéd ATV injufy rate in 1998, .
the first year that the full cbrnpliment of NEISS hospitals in the new reporting sample was

~ available (énd, coincidentally, the year the Final Consent Decrees expired), was 184.7 per 10,000

four-wheel ATVs in use, as cbmpared to the 2005 injury rate of 171.5.




In other words, the injury rate which CPSC pledged to continue to track when it
commended the ATV Companiés’ Action Pians and determined that further regulatory action
was not warrénted in 1998, is now even lower than it was at that .timé.

Indeed, CPSC’s conclusion in terminating the initial ANPR i.n 1991 that fhén currently
available evidcnée did not establish an unréasonab_le-riék associated with fogr-wheel ATVs was
based upon a 1989 injury rate of 217.8 per 10,000 four-wheel ATVs in use. The NPR offers no
explanation as to how the lowérA 2005 injury rate of 171.5 -- which reﬁresents a statistically
sighiﬁcant decline iﬁ_risk -~ can suppo.n the conclusion that there is now an unreasonable n'sk._
associated with such vehiclqs. '

Dr; Heiden points out that there was also a significant change in the methodology for |
- estimating ATV-related fatalities beginning in 1999 which led to greater reporting of such

fatalities »thvvat occurred on public roads. Appendix F at 5. As the NPR it.self acknoWledges, it is
therefore only appropriate tc‘>'exarnin.e recent trends in ATV-rclated fatality rates using data
collected with this eunent; more conipr'ehensive s;tatisti;:al methodol_ogy. 71 Fed. Reg. at 45,907.
The Heiden 2005 Analysis notes that four-vlvheel ATV fatality risk has stayed r‘_elatively
constant at bet“}een 1.0 and 1.2 per 10,000 vehicles in use for the most recent yearé (2000-2002)
forlwhich fatalify reporting is fairly completed, as well as for the preliminary estimates for 2003
and 2004 whére further late reports may occur. Heiden 2005 Analysis at 3. These levels are
substantially be}ow the level of 1.4 feported_for 1999, the first year of implementation of CPSC’s
evised data collection methodology. An important conclusion of the Heiden anafysis is that the
'CPSC data in the 2005 Annual Update show no real increase in ATV-related injury or fatality
risk. since 1998 and 1999, respectilvely, and thaf there is evidence that injury risk is in the process

of declining. Id.




It is important to recognize that the great majoﬁty of ATV accidents involve béhavior

* that is clearly and consistently wamed against. Based on a review. of hundreds of CPSC in-depth
injury (“IDI”) reports of ATV—relafed fatalifies during 1997-200.2,. Dr. Heiden found that nearly
92 percent involved at least one type _of warned against behavior such as failure t;) wear a helmet,
riding on a pﬁb]ic road, drinking alcohol, passenger carrying on a single rider vehicle, and |
\excessiv_e speed or using dfugs. Two or more warned against behaviors were reported in more
th._an half of the fatalities reviewed. See Appendix F at 7.

V. DISCUSSION

A.  AILATVs Distributed In The United States Should Comply With the
ANSI/SVIA Standard And Provide Action Plan Safety Information And

Programs. :

The ATV Companies believ¢ strongly that all ATVs distributed in the United States
should comply with all applic;able provisions of the ANSI/SVIA standard, including, when
'ultimater adopted, the revisions currently being considered in the canvass process. The oﬁginal
ANSISVIA sianaard was reviewed and approved by CPSC in 1989. 54 Fed. Reg. 1407 (Jan. 13,
.1989). When the Comrhission terminated the first ATV ANPR in 1991, it determined fhat four-
wheel ATVs which met the provisions of the ANSI/ SVIA sfandard did not présent any
unreasonable risk of injury. 56 Fed; Reg. 47,166, 47,170-72 (Sept. 18, 1991). All ATVssold by.
the ATV Companies have complied with the ANSI/SVIA standard since it became effective in
1990, and as subsequently revised in 2001. 'See Testimony of E. Lgland before the
Subcommittee on Consumer Affairs, Product Safety and Insurance of the Senate Committee on
Cbmmerce, Science and Transportation, June 6, 2006 (relevant excerpts attached as Appendix

G).




The ATV Companies also Belicve that all ATV distributors should provide to purchasers
(and in som¢»cas:es immediate family members) the safety information and programs specified in
the Action Pians that have been approved by CPSC and trace their lineage fr_om-the provisions of
the Consent Decrees. All ATVs distributed by the ATV Companies have cofne .with.the
specified safety information (i.e., point of purchase materials, labels, hang tags and owner’s
manuals) and programs such as free hands-on training since <l 088. ‘The b‘elief .th'at th.ese are
. important elements of ATV saféty seems consistent with the fact that the estimated risk of injury
fell from 305.9 in 1987 before the Consent Decree programs began to 188.1 in 1991 when those -
programé had been in place for threé years and the ANSI/SVIA standard had become effecﬁve.
The ATV Companies have brought to CPSC’s attention on numerous oécasions over the
last five years information indicating that new entrants were distributing in the United States in
incregsing numbers ATVs that neither meet the ANSUSVIA standard nor come with the safety
information and programs specified in the approVed.Action Plans. SVIA has also made efforts to
~ contact new entrants ii can identify and binfonn them 0:f the availability of membership in the
organization and access to its nationwide hands-on training and safety information program. It
has ﬁow become clear thaf many of these new entrants will not \}oluntarily ensure that the ATVs
“they distribute meet the ANSUSVIA standard and will not Voh_mfarily offer the specified safety
inforrﬁétion and programs to purchasers of their ﬁroducts. See Appendix G at 16-17 (Leland'
te;s,timon'y)..
Given the inability of the.Commission fo ensure that there will be sﬁbstantial compiia'nce
with the provisions 6f the ANSI/SVIA -volimtary standard, béth ir‘i’;d.le present and in the future,
reliance on the standard under Section 9(b) qf the CPSA Would nd_t appear to be an effe.ctiye

option. The ATV Companies therefore believe that the better course of action is for the




Commission to promulgate a inandatory rule requiring complianée with the forthcoming revised
ANSUSVIA standard for all ATVs distributed in the United States.

As noted above, proposed revisions to ANSI/SVIA-1-2001 have been developed and are

-undergoing consideration through the canvass process. Once the revised standard is adopted, it

will include \}'inually all of :(he mechanical 'requifemeﬁts for both single rider and tandem ATVs
that thé NPR contains, with tﬁe éxéeption of van'atiéns to those requirements in the NPR that --
as discussed below -- ére not supported by the required substantial eVidence of unrgasonable risk
and corresponding safety benefit. Similarly, the revised voluntary sténdard will incorporate.the_
key inform'ati'o'nal provisions of the Action Plans, as well as those in thé NPR, (i.e., labels, hang
fags and owner’s manuals) with the exception of a tréining requirement.

To the. extent that mechanical and informational pfovisions in the NPR dep"z—irt from the

requirements of the revised ANSI/SVIA standard, the ATV Companies believe that those

differences are not supported by the evidence on the record and, in some instances, particularly

those related to ATV inténded for use by children, may inadvertently add to the risks of injury

- that the rule seeks to reduce. On the other hand, the revised voluntary standard will be a

consensus document whose provisions reflect over 20 years of experience with ATVs on the part
of the industry and the Commission, including substantial input from the Commission staff over
the years, as well as the results of extensive testing and analysis. The ATV Companies therefore

believe that the Commission should delay acting until the revised ANSI/SVIA standard is

formally submitted to ANSI for final review and publication (which should occur within the next '

120 days). At that time, the ATV Companies recommend that the Commission should either

withdraw the existing NPR and reissue it incorporating the provisions of the revised ANSISVIA
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standard in toto without change, or revise those provisions of the NPR that diffef from the
revised voluntafy standard to make them consistent with it.

The ATV Companies have been offering free hands-on training to new ATV purchasers
and age-appropriate members of their immediate faﬁlily for elmost 20 years ano believe that. subﬁ_l -
trainipg is a key contributor to ATV safety. Howesler, as explained more fully below, because of
antitrust concerns and other factors, a requirement to offer such training has not been included in
the revised ANSI/SVIA standard. Nonetheless, the ATV Companies support inclusion in any
ﬁnal rule of a requirement that all distributors of ATV in the United States offer free hands-on
tralmng, usmg the curriculum of the ASI Rider Course or a substantlally 31mllar curriculum, to-
all ATV purchasers and-age-appropriate 1mmed1ate family members.

B; . ATVs That Comply With The ANSI/SVIA Standard And Provide Actlon

Plan Safety Informatlon And Programs Do Not Present An Unreasonable
Risk Of In]urv

As the NPR reco gnizes, ATVs -ha\'/e'substantial utility for both recreational and non- -
recreational acﬁvities. 71 Fed; .Regv. at 45,928. ATVs are uniquely useful for agricultural
actiilities such as farm or ranch work, as well as industrial activities, including transportation to
remote work sites. They are also widely used .for recreational activities, such as camping,
hu’rﬁing and fishing and trail riding. Their utiiity in security functions, such as border patrolling
and othef national defense activities, has become more apparent in recent years. Moreover, there
are no other products winch can readlly or effectively substltute for ATVs in all these various
uses and functions. The growmg utility and populanty of ATVs is confirmed by the fact that the
estimated population_of four-wheel ATVs in use has more than doubled since 199910 7.6 million

“vehicles in 2005.

-11-




In 1987, just before the Consent Decrees were adopted, CPSC estimated the risk of injury
in 1986 was 319.2 per .1 0,000 four-wheel ATVsinuse. In 1991, fhe third. year that the Consent
.Decr'ees had been in place, and the year that the mechanical requirements of the AN.SI/_SVIA.
standard became effective for newly producéd ATVs, the estimated risk of injﬁry per 10,000

four-wheel ATVs in use fell to 188.1. In that sﬁne yéar, th_e Commission withdrew its advance
notice of prdpoéed‘ rulermaking.for ATVs, finding that ;‘currehtly available evidence does not
establish that there is an unreésonable risk of injury associated with new four-wheel ATVs that
are now being sold.” 56 I;‘ed. Reg. at 47,173.

The risk of injury was essentially the same (i.e.; 184.7 per 10,000 four-wheel ATVsin
use) when the Consent Decrees expired in 1998. At that time, the major distributors cofnmitted
in their Action P]ans with CPS.C to continué the Conéent Decree programs regarding safety
-infonnation and labeling, free f}ands-on training, age récommendations and dealer monitoring.
In addition, the majdr distﬁbutorS continued fo_ distribute only vehicles which cdmpli'ed with the
provisions and specifications of the ANSI/SVIA standard. CPSC commended the distributors |
for these cbmmitmeﬂt's_ and tobk no regul'atory action. |

In 2005, after seven years’ experiénée wifh the major distributors continuing to comply
with the ANSI/SVIA \./oluntary stand_ard requirements and speci‘ﬁcatioﬁs, and implerﬁentin_g the

-~ provisions of their Action Plans, the risk of injury per 10,000 four-wheel ATVs had declined t6
171.5, even though the estimated number of four-wheel ATV in use more than doubled over
that period of time to 7.6 million.

An analysis of the newly-released 2005 Annual Updéte indicates that the injury rate per

10,000 four-wheel ATVs in use fell 9 percent from 2004 to 171 .5, which represents the lowest
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risk level since the Consent Decrees expired in 1998 In addition, the 2005 Annual Update

shows that the number.cif estimated four-wheel ATV-related injuries to children under 16 fell 10
percent last year as compared to 2004, a décrease' thatis statistically significant at the 93;perqent .
confidence level. In short, contrary to the impiication creatétl by the NPR, the actnal data show

that the ATV injury risk picture is improving, b'ased primarily uporn the continuing safety efforts -

and programs of the major distributors and CPSC, as well as the continuing adoption of state

~ laws regulating ATV use by both adults and children.

| Similarly, although the data are not as 'complete due to lags in reporting, an exaimination '

of the fatality estimates in the 2005 Annual Update for the six-year period froin 1999 through
2004 indicates the overall ATV fatality risk has been fairly constant at between 1.0 and 1.2 per
10,000 four-wheel ATVs in use since 2000, which is well below the'. 1.4 estimate for 19.99_.2

Mcireover, the risk estimate per 10,000 four-wheel ATVs of 171 5 in 2005 was lower
than the risk estimate when CP‘SC teiminated the initial ATV ANPR in 1991 (188.1), and when
CPSC allowedlthe Consent Decrees to expire in 1998 without téking further regulatory action
beyond the agreeci Action Plans (184.7).

CPSChas pibvided nn explanatilon, mucn lesn any j.ustiﬁcation, as to why this level of

estimated injury risk, which is less than it was when the Commission decided against taking

! See Appendix E at 2. As a separate report from Dr. Edward Heiden points out, the NEISS system from which the
ATV injury estimates are drawn underwent a significant revision of its sample of reporting hospital emergency
rooms in 1997. See Appendix F at 3. This revision resulted in an unexplained larger increase in estimated injuries
from 1997 to 1998 than in any year since for a mumber of consumer products, including ATVs. It is thus appropriate
to focus on trends regarding the risk of AT V-related injury beginning in 1998, the first year that the full complement
of NEISS hospitals in the reporting sample was available (and, coincidently, the year the Consent Decrees expired).

22005 Annual Update at Table 4. There was a significant change in the methodology for_estixnating ATV-related
fatalities beginning in 1999, which led to greater reporting of such fatalities that occurred on public roads. Id. at 3.
As the NPR itself acknowledges, it is therefore only appropriate to examine recent trends in ATV-related fatality

_rates using data collected with this current, more comprehensive statistical methodology. See 71 Fed. Reg. at
. 45,907.
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further regulatory action during the regime of the Consent Decrees and again at the time of their
expiration, is now deemed to be unreasonabie, with respect to ATVs that are still (;overed by
eésentially the same éafety standards and prbgrams that were mandated under the Consent
Decrees.

Indeed, CPSC expressly concedes that the safefy benefits from those eleménts of its
proposals that differ from, or go beyond, the ANSI/SVIA standard and _Action Plans are entirely
speculative. For example, the NPR states only that the proppsed'reciuirements for automatic
transrriissions on all youtﬁ ATVs “could reduce injury risk” by reducing the number of tasks that
inexpeﬁenéed driQers fnust perform while driving and ATV.. 71 Fed. Reg.. at 45, 91 8 (emphasis
© added). Similarly; the NPR étates; with respect to its proposed additioﬁal warning statement on

age recommendation labeling for adult ATVs: “although it is not known how effégztive these -

warnings are at reducing (sic) children from riding adult ATVs, if they reduce the number of
children riding adult ATVs enough to reduce the number of ATV—re_lat_ed injuries to children . . . ‘
by even a small amouﬁt, the benefits of these warnings could exceed the costs.” Id. at'45,921
(emphasis added).
~ The NPR acknowledges that any significant reduction in ATV injuries will come from

ensuring that key elements of the Action Plans (which includes compliance with the ANSI/SVIA
standard) are extended to new entrants:

The proposed rule would ensure that key elements of the voluntary agrecmenté

are extended to all ATV manufacturers and distributors. Because manufacturers

and distributors that-account for about 90 percent of the market already conform

to these requirements (and much of the remaining 10 percent conform to at least

some of the requirements) the proposed standard may not significantly lower the
number of injuries from their current levels. .. .

Although the number of these cannot be quantified, they provide consumers with
information that may help them choose an appropriate ATV for the rider and may
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" reduce some unsafe riding behaviors . . . . Moreover, the vast majority of ATVs
sold are already thought to be in compliance. 'Id. at 45,923 (emphasis added). -

CPSC’s proposed finding of unreasonable risk thus actually relates to ATVs that do not
cbmply with the ANSI/SVIA standard and the Action Plans and is undeniably specul_ativ_e as to_
ATVs which currently do comply, such as those distributed by the ATV Companies. CPSC
concedes thatvit cannot demonstrate, much less quantify, any risk of injury from these vehicles,
due solely to their failure to meet those different and additional requirements in the NPR:
Some of the additional fequirements, such as requiring the age requirement form
and training acknowledgement form or requirements that are somewhat different
from current practice (such as clearer warning statements) may better inform

-consumers of ATV-related risks who may then be able to reduce or avoid these
risks. Id. at 45,928 (emphasis added).

[

In evaluating the Section 8 petition for a ban on sale of adult-size ATVS for use

by children under 16, the CPSC staff similarly concluded:

No dat_a— are available to show that a ban of ATVs for use by children under the
age of 16 years would be more effectivé in preventing such use than the age
recommendations in the Voluntary Action Plans. Section 8 Briefing Package at
31-32. ’ :
However, based on this conclusion, the staff recommended in that instance that the
Commission deny the Section 8 petition to initiate rulemaking on a ban, and by a 2-1 vote.
CPSC ultimately followed that recommendation.
The NPR likewise fails to show by any available data -- much less by substantial

evidence -- that the imposition of the different and additional requirements that go beyond the

proposed revised ANSI/SVIA standard and Action Plans are reasonably necessary to reduce an

* unreasonable risk and will provide quantifiable safety benefits. Indeed, as shown below, thése

different and additional requirements will have no measurable positive safety benefit and, in

" some instances, may actually detract from ATV safety. Yet despite the fact that any safety
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béneﬁts are wholly speculative, and in Idirect contrast to its action on the Sectioh 8 petition, ‘
- CPSC is proposing to move forward with rulemaking to establish »£hese differential and
additional rééuirements_. | |

Equal]y troubling is the fact that virtually all of these requirements are not accompanied
iﬁ the NPR by any citation to evidence of their actual costs. This, of course, ‘makes it virtUélly
impossible to conduct the balancing test that a ﬁndiﬂg of unreasonable risk entails. While these
comments do not._address this shortcofriing on a prbvision-by_-provision baéis, suffice 1t to say
that almost none 6f the pfovisions discussed below are accompanied by any cost data or evidence
~ and thus cannot be sustained.

Moreover, in discussing CPSC’s unreasonable ris.k “finding,” the NPR simpiy refers to
fhe total number of reported ATV-felated-deaths since 1982, as well as to the repo..rted number of
deaths m 2003 and the numbe’r of estimated ATV injuries in 20014.. 71 Fed. Rég. at 45,928.
However, in light of CPSC’s acknowledgement of the substantial and unique uﬁlity of ATVsin
both recreational and work-related activitiés, the mere recitation bf aggrégat‘e numbers of
‘es_timated ATV-related de;ths and injuries in 2003 é.nd 2004 cannot constitute the showing of -
unreasonable risk, particularly when analyses of the data show that ﬂlesé d%aths and injuries are
due largely to clearly warned-against behaviérs and thaf the risk of injufy on four—wheel ATVS

has actually-declined since expiration of the Consent Decrees in 1998.2

? The proposed finding regarding unréasonable risk notes that the proposed mandatory requirements will cover the
increasing number of new entrants who are not following current voluntary standards or other safety practices that
the major manufacturers are voluntarily following. The proposed finding goes on to state that this will reduce the
risk of injury in the future as more such new entrants may enter the market. 71 Fed. Reg. at45,928." As noted

- above, the ATV Companies do not disagree with this unreasonable risk finding with respect to new entrants into the
ATV market who do not comply with the ANSI/SVIA standard or offer safety information and programs as outlined
in-the approved Action Plans. However, as also explained above, the ATV Companies believe that the proposed
unreasonable risk findings must be limited to new entrants and cannot extend to ATV, such as theirs, which comply
with the ANSI/SVIA standard, and are covered by the safety provisions specified in approved Action Plans.

-16-




As the Heiden 2005 Analysis points out, in a stark departure from pas.t énnual update
reports, the ﬁarrative 'portion of the.2005 Annuai Updaté puts primary analytic emphasis on
treﬁds in the annual totals of ATV injuries, rather than trends in injury risk _céléulat_ed by '-
comparing those injury totals tQ the comménsufate (énd in some yéars more than corrimensﬁrate)
_ _r_ise.in the population bf ATVsinuse. See Appendix E at 3. .This apparent attempt to focus
primarily on total numbers of injuries and fataiities, rather than the risk of ihjury or fatality, is
inconsistent with CPSC’s prior studies and analyéeé of ATV safety. In fhis respect, thé. 2005
Annual Update appears to echo the NPR,; where tﬁe proposed findings regarding “Degree énd _

| Néture of fhe. Risk of Injury” and “Umeasoﬁable Risk” reference only total numbers of deat_hs
ahd injuries and in fact ignore risk altogether. 71 Fed. Reg.‘ at 45,928.

These proposed findings are both insufficient and misdire‘c.ted. CPSC hés authority to
regulate not based on injuries or fatalities, but on unreasonable risk of injury or fatality.- 15 -
U.S.C. §§ 2056(a), 2058(D(3)(A); id. § 1261(s). It is thus clear that var;y attempt to move forward .
with the proposed regulation based on aggregate numbers of injuries and fatalities rather than
injury and fatality risk must fail. Mo_fedﬁ:r, CPSC’s own published data clearly show that ﬁot
only has ATV ri.sk not increased since previous Commission decisions that regulatory acfidn was
.inappropriate, but it may also bc‘ in the pI:OCCSS of further decliniﬁg. See Appendix' E at .3. |

C. ' CfSC Has Not Shown Thaf Its Proposed Changes To The ANSI/SVIA

Standard And Action P_lan Provisions Are Necessary To, Ox Would, Reduce -
Unreasonable Risks Of ATV-Related Injuries.

The CPSC NPR includes a number of propdscd provisioﬁs which are either contrary to,
or go beyond', provisions in the ANSI/SVIA standard (including the proposed revisions), and
specifications in api)r'oved Action Plans of the ATV Companies. The CPSC has not provided

evidence to show that these deviations from the ANSI/SVIA standard and provisions of the
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Action Plans aré necessary to remedy deﬁéiencies in the standard or Acﬁon Plans that present
unrgasonab]e risks of injury. “The Commission has also failed to provi.de evidence to show that
thése proposed deviations would in fact serve to reduce ATV-related injuries. -

Indeed, the NPR explicitly acknowledges that CPSC is relying on staff opinfon and
speculation, rather than acfual data or évidence, to éuppoﬂ these prop(.)sed' additional
réqﬁifements. The NPR can only hypothesize that the proposed- additional age and trai‘ning
acknowledgment forms. and l_abel warning statements which go Beyohd'tﬁe ATV Companies
current i)ract'iées “may better inform consumers of ATV-related risks wilo may then be able to
reduce or avoid thesé risks.” 71 Fed.. Reg. at 45,928.

With respect to each of the proposed différent or additional requirel_hents for sihg]e rider
adult ATVs and for tandem ATVs, CPSC mﬁst show that each specific aspect of the vehicle or
. absent element of safety iﬁfoﬁnation that it has identified pfesents an unreasonable risk of injury,
and further, that the speéiﬁc proposed provision is reasonably necessary to prevent or reduce that |
ﬁsk of injhfy. 15 U.S.C. §§2056(a), 2058(f).(3)(A). ‘In addition, 'these findings must bé
supported by “substantial evidence on the record taken as a whole.” Id. § 2060(c). (

The “substantial evidence” requirement is just that -- a requiremeﬁt that CPSC
afﬁnnativei’y sup'pqrt its ﬁnding§ by presenting es;cablishe%d factual evidence in the record. In’
determirﬁng whether the evidence presented is substantial, both the facts which detracf ffom the

~agency position as well as those which support it are to be considered. Aqua Slide “N” Dive,

569 F.2d at 838.
" The Commission cannot sﬁpport its propbsed requirements by simply relying on rational
assumptions or its own experience and staff expertise to conclude that the proposal will reduce

~ injuries. Id. at 841. CPSC instead bears the affirmative burden of presenting factual evidence to
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. show that each particulai proposed requirement will in fact reduce an unreasonable risk. 1d. at
842. The Commission cannot rely on staff opinion or inference; it must pu‘t forward empirical
proof that each proposed requiremént will reduce the risk. Id. at 842, 843. While the CPSC staff
may express its opinion as to the potential benefits of elements of the proposal, that opinion must
be bzised on empirical data iather than merely casual observation and spéculation to be viewed as
V'a‘ctua]' éyidence in the record. 1d. at 843. |

Similarly, with respect to each of the proposed different or additional reQuirements for
~ youth ATVs, Ithe Commission muét find that each épeciﬁc aspect of the vehicle or absent element
of safety information that it has identified presents an unreasonable risk of injury, and that the

~ specific proposed requirement is a feasible means of reducing that unreasonable risk. 15 U.S.C.

§ 1261(s); Forester v. CPSC, 559 F.2d 774,789 n.21 (D.C. Cir. 1977).

1. Proposed Diffeient or Additional Requirements for Single Rider
Adult ATVs '

a. Stop Lamp

Sectibn 1410.5(1) of the proposed nile would require all AT Vs to have at least one stop
liamp- o_r combinatiori tail/stop lamp ihat is illuminated by actuation of any service brake control.
The proposed revised ANSI/SVIA standard requires all adult ATVs to have a tail light, but
_mai;es provision of a stop lamp actuated liy the service brake coritrol optional.

CPSC has not presented any data demonétrating that the absence of a stop lamp presenté
an unreasonable risk of rear end collisions. Nor has the Comniissidn pointed to any data
confirming -- or even addiessiiig -- the safety benefits of requiring a b'réke light on all ATVs that
are used in an offfroad environment. :In addition, the SVIA TAP was concerned that in s'qrr_ie
c.:ircum'stances thé presence of a stop lamp might lead to inappropriate on-road use of sonie ATV

models. This piopbsed requirement should not be included in ariy final mandatory rule.
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b.  Spark Arrester Ouaiiﬁcation

Section 1410.5(m) of the proposed rules allows si)ark arrester qualiﬁcation based on
either the U.S. Department of Agriculture Forest Service Standard for Spark Arresters for
Intemél Combustion Engines, 51.00-1 ¢ (Sept. 1997) or, Surface Vehicle Recommended Practice,
Spark Arrester Test Procedﬁre for Medium Size Engines, SAE J350 (J an. 1991). Like the

“current ANSI/SVIA standard, the proposed revisions in the canvass draft provide tilat all ATVs
shall have a spark arrester of a type that is qualified according tb the USDA Forest Servicg
Standard. CPSC has provided no explanationl or justification for allowing the use of spafk
arresters that are altem'a:cively qualified under the SAE J 3}5.0 standard.

c. ATV VIN Sequence

Section 1410.5(q) of the proposal would require that each ATV have a unique VIN
number séquence, including the characters “A” and “T” in locations 4 énd_ 5 of the number
sequence, respectively. This proposed réquifemént is ét odds with tile VIN number sequencing
systéms currently used by several of the ATV Companies. This would necessitate the
development of new VIN number sequences which would Be costly, burdensome and create

_ confusion because of théir divergenée from prior sequences for earlier years of similar models.
It would also disrupt and impede VIN reporting to state agenciés, which is based on the current
systems of the ATV Companies. CPSC has not identified any risk‘ of injury or safety benefit
associated with this proposed provision. Accordingly, it should not be part of any final rule.

d. ~ Service Brake Performance Test o

Section 1410.7 of the proposal would require the service brake performance test to be
conducted with the vehicle carrying its full load capacity of weight. The proposed ANSUSVIA -

revised standard specifies that the service brake performance test be conducted with the full load
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capacity or émaximﬁm of 215 Ibs. of load, whichever is lower. The ATV brake testing»is
conducted on a paved surface, a surface that an ATV operator is specifically warned to avoid in
the on-product labeling and in the owner’s manual. Testing dﬁ a high frictional surface witﬁ a
maximum load above 2'1 5 1bs. on an ATV could be hazardous to thevtest operator. Also, a bfake
design that would give an appropriate test result for an ATV with a maxi_mum load above 215
1bs. on a paved surface wc.)uldv be inappropriate for normal braking with a ligilt load on an off-
road surféce. Finally, CPSC has presented no data or evidence to show that brake systems
| designed to comply with the brake pérféﬁnance test in the current ANSI/SVIA standard present
an unreasonable risk of injury. |
~ Section 1410.7(b)(2) of the proposed rule would‘re.:quire the front and rear brakes to be
bumished.by making 200 stops from the braking test speed before conducting the braking tést
itself. This. proposed fequirement- is apparehtly drawn from the saxhe speciﬁcaﬁ_on in the ;current
ANSI/SVIA standard. Based upon concemns th_ét not all braking systems need 200 stops to reach
their minimum effectiveness, and that excessive stops result in wasted pr_ebaration time, hj gher
cost and unnecessary wear on the braking sysfem, thé proposed revisions to the ANSI/SVIA
‘standard would allow each manufactu.rer to dqtermine the appropriate burnishing procedure for
their products, rather than specifying 200 stops. There 1s no data in the record to show that
requiring 200 stops as part of the test procedure is necéssary to address an unreas_bnéble risk of
i;ljury from the service brakes. | |
| Both of these proposed requirements should be eliﬁinated from any final rule.
In addition, Sec\tiqh 1410.7(b)(5)(), (i1) 'of'the proposed rule would require that hand
- lever brake actuation force not be more than 133 N (30 Ibf ). and that foot pedal brake actuation

force not be more than 222 N (50 Ibf). The preamble incorrectly states that these proposed
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requirements are consistent wfth tﬁe current ANSI/ SVIA standard and are patterned after
FMVSS 122. In fact, these actuation fqrces are specified in the ANSI/SVIA-] 2001 standard for
youth model ATVs. The actuation forces for all ATVs other than youth models are not more
than 245 N (55 1bf) and not more than 400 N (90 1bf), respectively, for hand lever and foot pedal
actuatibri. These are the values requifed in FMVSS 122 for motorcycle bréke systems, and the
proposal should be revised to incorporate them fqr adult ATVS.

e. Pitch Stability Test

Secﬁon 1410.9(a) of the proposal provi'des that the pitch stability test sHall be chdué;ted '

with tire pressure inflated to the highest recommended pr;ssure setting if more than one pressure
~ is specified. The proposed.ANSl./SVIA standard revision provides instead that the lowest
’ rechended ﬁressure setting'.shal'l be used. o

_ Recommended ATV maximum to minimum tire pressure ranges are usually in the tenths

of a pound-per-square inch range and are not measurable or significant. A slight incre:ase in tire
pressure does not‘sign.iﬁcantly increase thé tire circumférence or faise the center of gravity
height for the vehicle. CPSC has presented no data showing that the current ANSUSVIA test
methoa results in the vehicles presenti.n.g‘ an unreasonable.risk. of injury or that its proposed

change would actually reduce ATV-related injuries. This proposed requirement should not be

part of-any final rule.

f Optional Tilt Table Test Method
Section 141 0;9(b)(2) appears to require the use of a tilt table test method as an additional
test for pitch stability. Although the preamble discusses this additional test method as
"‘opﬁonal,”, the proposed regula_tibn seems to mandate it. The ATV distributors have.employed

the current test method since the original voluntary standard was published in 1990. No
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evidence has been presented indicating that vehiclés which use the current measurement rﬁethod
to meet fhé standard present an unreasoﬁable risk of iﬁjury, or that ulse. of the tilt table test
method would .reduce any sﬁph risk. In addition, tc; include an additional method Would__be’
redundant.and lead to additional testing and expén_ée for no purpose. This proposed requirement
should be éliminated from any final rule.

g. - General Waming Label

Section 141 0.1 0_(.a) would require that the Consent Decree Génerél_ w ﬁning iabel, ora
label with “sub.stantiall}:" equivalent statements,” be used onlall ATVs. The proposed revision to
fhé ANSIUSVIA standa}d, in contrast, mandates use of the specific updated General Warning
la:bei that Was developed by outside consulting expert Miller _Eﬁgineering in 1996 and approved
by the CPSC General Counsd.- Indeed,.the CPSC proposal would seem to preclude the use of |
the updated General Warning label because it does not include any statement similar to “Never

attempt wheelies, jumps or other stunts,’; Which- appears in the Consent Decree General Warning
label. In fact, this statement .was dropped from the updated General Wéming label based on
testing and anallys.is‘by the con'sulting expert and concerns aboﬁt priority and clutteriné.

By including the updated General-Warning label as an aftachegi figure to the ANSI/SVIA 4
reyis'ed standard and specifying its use in all Type I AT Vs, tile ATV distributors who hold the_
copyright for this label are fele_as_ing it to the public domain. CPSC should revise its proposed
‘regulation to require the use of the updated General Warnihg label rather than the original .

Consent Decree General Warning label.

h. Agpe Recommendation I abel

_Sectio,n 1410.10(b) would require all adult ATVs to bear ah age reco_rnmendatioh

warning label which includes the additional statement “Even youth with ATV experience have
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immature judgment and shou_ld never drive an adult ATV.” The label would also bé redirected
t.o Be addressed to the parent rathér than to the potential child operator.

The NPR charactenizes the current age recommendation label on adult ATVs as “‘vague
about the nature of the hazard” but presents no data to support this criticism. It then goes on to
speculate that the label “may not be as persuasive as [it] could be.” 71 Fed. Reg. at 45,911.

- However, CPSC has failed to verify empirically any deﬁciency in the current label that presents
an unreasonable risk of injury.

Moreover, there is no indication that CPSC has tested the proposed additional-]’anguaée to
dévelop the required evidence to shoW that it cqmmunicateé more effective]y't.o parents than the

 current label, and that they are more likely to heed it and keep their children from operating adult

ATVs. See Aqua Slide “N” Dive, 559 F.2d at 841. The CPSC staff’s inference that the
_additional language will reduce injuries cannot support imposing this requirement. Id. at 842.‘ In
addition, this pfoposal would add subst;ntial text to the cufrent age recommendati‘on label.
included in the proposed revisions to the ANSUSVIA standard, and necessitate either a larger
size label or much smaller type for the warning sfatement. Changing the size of the label would
involve substantial expense because these ]abel§ are molded into the fender of the vehicle and
changing label size woﬁld necessitate redesfgﬁ of the fenderé and entail signiﬁcant expense.

. Applied Safety and Ergonomics, Inc. in Ann Arbor, Michigan (“ASE”) conducted '
original.research (to,assess the relative merits of the existing age recommendation warning label

and the additional text and modified language contained in the NPR. See ASE, Response to

ATV Labeling and C_ategorization Provisions in U.S. CPSC Notice of Proposed Rule Making, at
30-42, 57, 68-70 (Dec. 12, 2006) (the “ASE Report”). A copy of the ASE Report is attached as

Appendix H. The data from this research reaffirm that the age recommendation warning label
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specified in the 1988 Consent Decrees, currently in use, and proposed in the revised ANSI/SVIA
standard is Q.e]l understood. ASE found, based on numernus measures, that the NP.R version of
the label would not have any effeét on the undersfanding of the concept that adults should not |
permit a child under 16 to operate an adult-size ATV with the label on it. Indeed, ASE’s
research found that the NPR’S alternative framing may have negative effects on people’_s

perceptions of and response to the label. The NPR’; alternative text did not indicate the benefits
- presumably intended. | |

Based on these d'afa, ASE has recommended that the label prnposed for use in the revised

'ANSI/SVIA standard be used in any CPSC regulation. Id. at 78. CPSC should accnrdingly
_revise its proposal to include the current age recommendation label which is speciﬁéd in the
proposed revisions to the ANSUSVIA standard..

i. Passenger Warning Label

Section 1410.10(c) would require all Type I ATVs to bear’ a passenger warning label
which contains the additional statement “‘Passengers can affect ATV balance\and steering.” The
préamble discussion acknowledges that the updated passenger warning label with an icon which
Was developed in 1996 by the outside expert Miller Engineering and is specified in the proposed

' re;vision to the ANSI/SVIA sta_ndard'has been previously anproved by CPSC. 71 Fed. Reg. at -~
45911, & also ASE Report at 71-72 (c’iting Miller Engineering’s report tl.lat‘vt_he label tested
very well and, in Conjunction with General Warning label, “will improve the overall saféty
effectiveness potential of the [passenger warning label]”) (citation omitted). |

The NPR fails to put forth any testing or data showing that this previnusly approved label

- is inadequate or ‘ineffectiv‘e and pre_sentn an unreasonabie risk of injury, or that adding the

proposed statement tb the passenger label would reduce the risk of ATV—related injury. Here
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again, the Commission’é proposal relies on nothing more tﬁan staff opinion and inference, which
cannot and does not constitute the necessary substantial evidence to support this proposed
change, particularly in light of the CPSC’s owﬁ pﬁpr approval of this label.

Moreover, besides being untested, the NPR’s proposed use of the phrase, “passengers can
affect ATV balance and steering” is followed by, “The resulting loss of control ...” AsASE
observes, this “incorrectly suggests that every effect on balance will fesult in loss of controi.” Id.
at 72. In addition, the proposed addition of fhis statement to the label would create reduhdancy
and clutferin‘g issues. The warning that passengers can affect ATV balance and steering is
alreédy presented in the,updated General Warning label on the left front fender of the vehicle in
a location whic‘h is directed to the operator but also clearly visible to a passenger. Requiring the
same statement on the passenger label is thus unnecessary and redundant. |

.Putting an additional statement on the passenger label also raises the issue of either
increésing-the size of the label or decreasing significantly the size of the lettering. As noted
_above, be_'cause the label is molded into the seat, or the vehicle body directly behind the seat,
there would be significant cost involved if the size of the label had to be incfeésed and ‘these
parts had to be redesigned. Conversely, reducing the type size would make it more difficult for a
potential passenger to read the warnings.

For these reasons, ASE recommends that the current passenger warning label proposed
for use in the revised ANSI/SVIA standard should also be used in-any CPSC regulation. Id.
CPSC should accordingly revise its proposal to require use of the approved passenger warning

label included in the proposed revisions to the ANSI/SVIA standard.
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] Retailer Requirements

Section 1410.12 would require én ATV retailer to provide’ a prospective purchaser with a
specified age acknowledgmeﬁt form prior to the sales transaction, require the purchaser to sign
~ the form, retain the signed original fof five years and provide the purchaser and manufacturer

with copies. The manufacturer must also retain a copy for five years.
| The ATV Companies already require their dealers to use point-Qf—purchase foﬁns that
vehicle buyers Iﬁus.t read and acknowlédge_pn'or to consummation of a sale. These forms
_ : [ _ _
include the recommended age for use of the purchased ATV and other safety information. (A
| co{py of representative forms is attached as Appendix 1.)- The proposed age acknowledgment-
form reéuired under the rule‘would be redund_aht of these existing forms and create additional
and unnecessary plaperwork for consumers and dealers.

Moreover, the proposed fequirement that manufacturers receive and retain a copy.of the
ag.e} acknowledgment form for five (5) years creates signiﬁcaﬁt and unworkable problems. In
order to cofn'ply with this propose.d federal rule, manufacturers would be forced to rely on retail
dealers to supply the required forms. However, the commercial relationship .between

‘manufacturers and retail dealers is governed by state law, not federal law. A manufacturer’s -

- ability to enfofce dealer compliance with the proposed aée form requirement would thus be

subject to varying state law requirements and restrictions. | ‘Many étaté_s, for example, impose a
“good causé’ or similar standard (often with specified multi-part criteria) that manufacturers

must prove to émotor‘ vehicle board, examiner, or court before terminating or taking other

'en.forcement' action against a retail dealer. S_eg, e.g., Cal. Bus. & Prof. Code § 20020 (“no |

franchisor may terminate a ffanchise prior to the expiratibn of its term, ekcept for good cause™);

Va. Code Ann. § 46.2-1993.73 (“determine whether there is good cause for a proposed action”);
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Wis. Stat. Ann. § 135.03 (“No grantor . . . may terminate . . . without good cause. The burden of
proving .go.od cause is on the grantor.-”); Tex. _Occupations Code Ann. § 2301 453(g) (“After a
hearing, the board shall determine whether the party seeking the termination . - . has esfablished
bya prepondé_rance of thé evidenée that there is a good cause for th¢ proposed terniination.”). It
is unclear that a retail dealer’s failure to provide copies of the age acknowledgment forms could
be adeﬂqua'tely or timely addressed under the_a;;_plicable state law schemes. | A retail déaler’s
failure to comply with this requirelpent coﬁld also unfairly expdse a manufacturer to potential
product liability claims. | |

In co_ntfast, CPSC would have authority pursuant to Section 19(a)(1)'o_f the CPSA, 15
U.S.C. § 2068(a)(1), to enforce compliance by retail dealers with the propésed férm
'requiréinents, inclﬁding the impoéition of civil penai_ties and other sanctions under Section 20, 15
U.S.C. '§ 2069. CPSC has provided no justification for why r_étentipn of the proposed forms by
retailers a_lbne is not sufficient to achieve the stated objectives of the form. Imposing a
duplicative requiremen.t on manufacturers is unnecessary and, as shown, would create
burdensome and potentially unworkable enforcement problems. Accordingly, to the extent that
an age .ackn.owlvedgment form requirerﬁent is included in the proposed new rule, the réq_uifement

~ should be directed solely to retailers.

k. .Owner’s Manual
Section 141 0.13 would require that the owner’s manuai provided with the vehicle to the
first purchaser have an introduétory safety section with 27 specified messages .taken; originally
from the Consent Decrees. In contrast, the proposed ANSI/SVIA standard revisions would allow
~ manufacturers the .freedom to use different wording for these safety messages, and to locat:é them

‘in other sections of the manual.
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Since the Consent Decrees expired in 1998, some ATV manufacturers have gone to great

lengths and expense to revise and improve the effectiveness of their owner’s manuals. The

revisions have included approaches to providing safety in_fonnatioh that would conflict with the

- NPRif implemented, and would therefore require additional expenditures and potentially

compromise the efficacy of their manuals. In particﬁlar, there is substantial concern that putting

all safety messages in one section may not be the best communication method. Indeed, a 2003

" CPSC staff memorandum on proposed warning language in generator manuals noted that

research suggests consumers often skip over safety sections, focus on information that describes

~how to use the product, and are more likely to read warnings in manuals if they are interspersed

with the operating instructions. T. Smith, Proposed Wamihg Language to Accompany
Generators, at 2 (Aug. 22, 2003). The provisions of the NPR also appear to be incoﬁsist_ent with
fhe Octol;er 2003 CPSC ‘;Maﬁufacturers’ Guide to Developing Consumer Product instructioﬁs,”
which suggests only limited, “universal” infonnation should be pﬁt in a safety section. ‘The same
docuﬁnent refers to the development of ANSI ZS35;6, which has recently been approved. In fact,
CPSC has had representation on the Z535.6 subcom‘mitvtee.' Given_these considerations, the ATV
Companies believe th¢ CPSC should revise these requirements to allow manufacturers discretion
regarding the placement and precise' wqrding of préscribed safety messages.

1. Safety Video

Section 1410.14 would require that the retailer provide a safety video to each puréhaser

vand that the safety video contain ATV-related death and injufy statistics, both for all riders and

for children under 16, in rollihg five-year averages. CPSC incorrect]y states in the NPR that the

current SVIA video provided by the ATV Companies to purchaser of new vehicles meets this

proposed requirement. 71 Fed Reg. at 45,921, The ATV Companies now provide new
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pufchasers with these updated injury.-a.nd faiality statfstics in a printed Séfety Alert"at the time of
sale. The cost of producing revised safety videos every year wb'uld be substantial. CPSC has
'pfesented no d'ata or evident_:g to SilOW that providing this information to purchasers in the Safety
A1¢rt rathér than the video presents an unreasonable risk of injury. The CPSC Staff opinion or
inference that putting the information in the video may have safety benefits is ﬁot enough to

sustain this proposed requirement.

m. Free Training

Section 1410.15 of the proposal Would'require a manufacturer to p;ovide a free
in'structionaﬂ training course with specified content to the purchaser and immediate family
members who meet the age recommendation for the purchasecll ATV within ;1 reésonéble time
from the .date of purchase and a reasonable distanCe from the place of purch'ase.g

 The ATV Companies support the free training requirement of'the proposed rule. As
previoﬁsly noted, the ATV Companies already provide free hand_s;on trainiﬁg to all new ATV
" purchasers and other family members who qualify (by age) to operate the vehicle. The ATV
Companies also pay cash and other incentives to promote participation in the course. All pérsons
tha;( distribiité ATVs for sale in the U.S. market should offer free hands~oﬁ training to purchasers
of their vehicles. The ATV ANSI voluntary standard does not contain free hands-on training
requirements, because the inclusidn-of such requirements would be both unprecedented in this
kind of indl;stry voluntary sféndard and raise potential énti-trust issues due to the associated costs.
A fede.rally-enforceable rule r‘na.nda'ting. that_‘ATV rﬁanufacturers and distributors offer the ASI or
a substantially simillar training program offers would not implicate the same concerns and would

help to promote safe and responsible use of the products.
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n. Location of Certification Statement

Section 1410.20(a) of the proposal specifies that the statement certifying comp_lia_nce with
requiremenfs of .the standard shall be at the location of the VIN number. For most rﬁodels
produced by the ATV Companies, the VIN number is stamped én a portion of the framé ﬁat
canmot be easily read without kneeling down and looking underneath the vehicle with a
flashlight. The proposed revisions to the ANSI/SVIA sténdard require .that the certification lébei
be placed in a location that allows viewing ’withoutrrémoving any part of the ATV. GiVen that
the pufpose of the certification _labelf or statement is to confirm to a proépecti_ve purchéser or
others that the vehicle in fact does comply with the standard, it should be in the more obvious
and e;asily- vievxllable location. CPSC should addpt in any ﬁnal.rulle the ANSI/SVIA pfov_isions
regarding locatién of the certification laBel. | |

o, Compliancé Testing

Section 1410.21 of the proposal would require each manufacturer to perform testing.
sufﬁéient to 'derﬁonsfrate on an obj ectively reasonably Basis that “each ATV produced” meets the.
perfo’rmance requirements of the standard.. Although the preamble recogﬁizes that testing of |
each individual ATV is not feasible, f_he proposed regulatory laﬁguage could be read to require
such testing. |

Vehicle manuféctufers conduct numerous quality control che_ck's, as a part of the
manufacturing prOCess.' This includes compliance tests, performance and durability tésts, as well
as randém_ sampling. No vehiclé regulatory agency requires. that every vehicle is tested fbr
compliance with relevant standards. The NPR estimates the cost .of conducting a complete test

of an ATV for compliance with the ANSI/SVIA standard to be approximately $1,320. 71 Fed.
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Reg. at 45,924-25. The proposed standard should avoid even the suggestion that such testing is

required for “each ATV produced.”
- Accordingly, the proposed language should be revised to require that manufacturers

“perform testing sufficient to demonstrate on an objectively reasonable basis that ATV

produced for sale in the United States meet the performance requirements of the standard.”

P Record Maintenance

Section 1410.22 of the proposal requifes each manufaqturer to fnaintaiﬁ records in
English sufficient to de'monstratg compliance of each ATV produced for sale with the standard,
and that these records ﬁlrther bé maiﬁtained at'.é lbcatiOn in the United States. Because, for
: example; some ATVs produced by the ATV Companies are made in Japan rather than the United
S'Lates, records involving their design.and prociuction are written in Japanese and kept in Japan.
Requiring that all such records be translated into Englis.h'and brought to thé United States
regardless of whethér it is ever necessary for CPSC to review them seems overly burdensome
and wouid entail si gnificant cost with no corresponding benefit.

Thé proposed regulatory language should be revised to requite that the manufacturer
maintain or be able to timely produce records in English in the United States sufficient to
demonstrate on an objectively reasonably basis that ATVS for sale in the United States comply
_witﬁ the standard .

q- Age Acknowledgment Form .

The ATV Companies currently require purchasers to sign an acknowledgement during
the sales process for an adult-size ATV that the vehicle is not reccommended for children under
16 and that alloWing them to opérate it may lead to severe injury or death. CPSC has presented

no data or empirical evidence indicating that its proposed Agé Acknowledgement Form would
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be more effective in preventing purchasers from allowing children under 16 to ride adult-size -
ATVs than the curren’t age recommendation acknowledgement the companies are using. The .
Commission has thus not shown that this proposed requirement will have any verifiable safety

benefit in reducing injuries to children on adult-size ATVs. As noted above, the CPSC staff’s

-opinion or aésumption that the proposed form will do so cannot provide the required substantial

evidence to support this proposal.

In addition, the proposed age acknowledgement form includes the statement: “Even-

children with ATV driving experi'ence_ have immature judgment and should r_iever drive an adult

'ATV.” 71 Fed. Reg. at 45,944, Theré is no indication that CPSC has tested this language and

the other statements on the proposed form to develop the required evidence that they

communicate effectively to parents who are more likely to heed it and keep their c_hildien from

operating adult ATVs. See Aqua Slide “N” Dive, 559 F.2d at 841. Here again, CPSC cannot
simply rely on staff opinibn or inference that the proposed form with the épeciﬁed language will
reduce injuries. Id. at 842. | |

- Moreover, this proposed lahguage is identical to the language in the NPR’s proposed age
recommepdation Waming label. As previously sh.own, ASE tested ‘this- m.odiﬁ_ed language and
found that the survéy parﬁcipants generally had a negative reaction to 1t ASE Report at’ 77.
Sev'erai participants stated that the languagerlacked credibilify; some found it “to be offensivé”;

and others found that it was not useful in communicating the concept that children under 16

should not operate adult-size ATVs. Id. at 77-78. ASE also found no indication in the data that

redirecting the label to the parent have any affect on undersfanding the concept that adults should

not let a child under 16 operate the vehicle. Id.
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Requiring use.of this form, as proposed in the NPR, would add.unnecessary paperwork
for deel ers and customers without any material benefit, and may have negative effects on
people’s per.ception of end respdnse to the issue. CPSC should accordingly revise its proposal by
deleting the requirement for the Age Acknowledgment Form for adult-size ATVs.

T. Training Acknowledgment Form

The ATV Compénies ‘cul'rrently use an ASI training certificate which is executed at the
-time of purchase, or other training information sheet; that serves to inform the pur‘cliaser about
the ai/ailability of free hands-on training in the form of the ASI Rider Cotiree. CPSC has
presented no data.‘or ei/idence to show tliat its proposed edditionel_Tiaining Aeknowled gment
Form would be more effective in infonning new purchasers about the availability of training.e_md
persuading them to take the training couree. CPSC thus has no basis to conclude that requiring
the use of the proposed fenn, in addition to the current ASI training certificate or other training
infonnation sheet, will have any safety benefit.

As with the pronqsed Age Acknowledgement Fonn, CPSC cannot merely rely_ on staff
opinion and inference that the proposed additional Training Acknowledgment Form will reduce

injuries. See Aqua Slide “N” Dive, 559 F.2d at 841, 842. In addition, because there has

apparently been no testing of the wording of this proposed form, CPSC has no basis to conclnde
' that the etatements in it, including in particular “ATVs don’t handle as you might expect” would
‘t)e understood and/or effective in communicating to new ATV purchaeer the need for and benefit
of training. In fact, the 'proposed language may well be confusing and instead have negative
effects on people’s perception of and response to the offer of training. In addition, the presence
of a second training form could create confusion during the sales process and impede the

efficient transmission of new purchaser information to ASL
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CPS‘C should accofdirigly revise its proposal'by deleting the requifement for the Training
Acknowledgment Form. |
| 2. Requirements for T andem ATVs
Issuc;s concerning the CPSC’s-propOSed requirements for tandem ATVs are addressed in
the separate comments of the Tandem ATV Manufacturers. |
- 3. Requireménts for Youth ATVs o

a. - Categores of Youth ATVs

Section 151'5..2(b) of the proposal would specify three categories éf youth ATVs: Junior
ATV ‘(age 6 and o}der), Pre—tef:n ATV (age 9 ana older) and Teen ATV (age 12 and older).
CPSC présen’;s no data or empirical evidence to support the creation of a new youth category
beginning at age 9. The CPSC proposal also would not provide ahy “transitional” category of
ATV for oidgr youth riders age 14 an_-d 15. In a.dep_arturé from the c'urfént Action Plans fhat
instead adopts the ap‘bro ach of the éurrent ANSV/SVIA standard, the proposal would not specify
éngine éize limits for yoﬁth model categories. |
The proposed revisions to fhe ANSI/SVIA standard also do not specify engine size limits
for youth model categories, focusing instead on limits on maximum 'sbeéd capability. HoWever,
| the SViA TAP felt that larger té_enagers (14 and 15 years old) may not'. physicall_y fit AT Vs in the
' current Y;l 2 category and also psychologically resist ﬁdiﬁg a ““youth” model ATV that they may
' peréeive as a “child-size” vehicle. | | |
| The SVIA TAP was aware of the CPSC data showing 86 percent of ATV fatalities and 89
percent of ATV injuries involvipg AT_V operators uﬁder 16. were on adult;size ATVs. See R.
‘Ingle, Analysis,.of-A"l“_V-Related Fatality Data for CPSC Petition CP 02-41/HP 02-1, at 9 (Dec. 2,

2003); M. Levenson, ATV Risk Estimates for Youths, at 12 (July 12, 2004). The goal of the
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proposed revisions is to provide more viable, feasible and acceptable speed;limited ATV models
for children under 16 so that they.will choose to. ride them rather than larger_ adult-size ATVs
.with no speed limitations. _ | |
In order to reduce the number of 'such children who are injured riding larger adult—size
ATVs with unlimited speed capability, the proposed revisions to the ANSI/SVIA standard
include a new Category T (“Transitional Model”) ATV intended to appeal to the larger teen and
the parent. Unllke adult models the Category T ATV has maximum speed restrictions and speed'
11m1t1ng requirements. Unlike a smaller youth” model the Category T vehicles will be sized for
- the 14 and 15 year-old rider and can be ridden by other family members, including srnall adults.
The SVIA TAP also received recommendations from outside expert ASE that, along with |
introduction lof .Category T, the Y-12 category shouldl'be phased out in favor of anew Y-10 o
category to provide a better spanl of options' between the Y-A6 and the T categories. See ASE |
| Report attached at Appendix H». This is different from CPSC’s proposed.Pre-teen category,
which would cover ages 9to11. |
Given the lack of any data or empmcal ev1dence suppomng the CPSC. proposal and the
fact that the SVIA TAP proposal is supported by the extenswe research and data presented in the
ASE Report, CPSC should revise this section of the pro_posal to be consistent with the youth and
| transitional r_nodel categories reflected in the proposed revisions to the AhlSI/SVIA standard.

b. Automatic Transmissmn

Section 1515 4(ﬂ would require that all youth ATVs be equipped with fully automatic
transmissions. This proposal seems to be-based in large part on the CPSC staff’s assumption that

most, if not, all youth ATVs currently are so equipped.
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_ In fact, most or all of the yoﬁth’ models made by two of the largest ATV companies are
not equipped with ful.ly automatic transmissions. Some of these youth models have automatic
" clutches that eliminate the .manual clutch but still require manuél shifting by the operator. Such
manual shifting allows greater wnﬁol in edugating new student operators. |
CPSC has preseﬁted no data to support the cbntention that the current transmission
é_hifting task on non-fuIly automatic transmission youth models presents an unreasonable risk of
injury to younger riders. Indeed, CPSC’s own “Agé Deteﬁnination Guidelines” state that 9
through 12 year-old children generajly can operate a motorized vehicle that has gear shiﬁin g and
does not exceed 10 miles per hour. Age'Detefminatior\l Guidelines Relating Children’s Ages to
.Toy Characteristics and Play Behavior at 170 (Sept. 2002). Thé SVIA TAP noted that many
IIyouth model motorcycles, -go-karfs and other motorized vehicles with higher speeds use manual
clutches and are sucéessfully operated by youth riders. Finally; a changeover in these .youth
models to fully automatic transmissions would involve significant expenée, both to thé
manﬁfacturer and to the consumer, without any verified accompanying safety benefit. As‘ noted
previously,‘ CPSC cannot rely on staff opinion or inference asv a basis .for iﬁlposing this
_ redﬁirément. This proposed"réquirgment shoﬁld not be included m any .ﬁljal rule. .
c. Lightin
¢
Section 1515.4(i) Would fequire all youth ATVs to have at least one stbp lamp. The
proposal would also provide that youth ATVs may not be eqﬁipped with a proj ecting head lamp
or forward facing day-time running li ghté. o | .
The p?oposed revisions to the ANSI/SVIA standard would make the provision of a brake
actuated stop l.amp optional oﬁ youth (as well as adulf) model ATVS. CPSC has presented no

data that indicates a safety risk from the absencé of a stop lamp on an ATV used in an off-road
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environinenf or Qeriﬁes any safety benefits from requiring stop lamps on youth ATVS. In
'addition, the electrical syﬁtems of some youth models are not adequate to accommodate such a
stop lamp. |

| The'propqsed' reyisidns to the ANSI/SVIA standard 1ikewise’ make the provision of a
head lamp or forward facing day-time running lights on a _youth ATV optional. Head lamps and
*day-time running lights can be beneficial undef certain ﬁding cdnditions, such as heavy brush,
dusty or shaded'trials and similéf low-light conditions during the day. ..All_owing-head lamps is
aiso appropriéte to provide lighting on thoﬂsc occasions when a group of riders, including youth
model riders, are inadveﬂeﬁtly c-)lr imexpectedly riding after dark. |

CPSC has presented no data or empirical evidence to show that either youth ATVs not

~ equipped with a stop lamp or yoﬁth ATYVs equipped with a projecting head lamp or forward
facing day-time runﬁing lights present an uﬁreasonable risk of 'injﬁry. CPSC staff opinion or

inference concerning rear-end accidents or encouraging night riding cannot serve to sustain these

| _ ‘ _
proposals in the absence of empirical proof. See Aqua Slide “N” Dive, 559 F.2d at 842. This
proposed requirement should be eliminated from any final rule.

'd.  Maximum Speed Capability

Section 151576 proposes maxirhum speed capability reqﬁirements for youth mbdels. The
maximum speed for the Junior ATV fbr_ ages 6 and older wquld be 10 mph.. The Pre-teen ATV
-for ages 9 and older would be deliAvered set at 10 mph, with a maximum unrestricted speed not to
exceed 15 mph. '_The Teen ATV for ages 12 and older would be delivere.d sét at 15 mph, with a

maximum umestﬁdéd speed not to ex‘ceed 30 mph. |
| The CPSC prop(jsal would effectively reduce for the Junior ATV the‘ 1-5 mph unrestricted

maximum speed for the Y-6 model under the current ANSI/SVIA standard, but presents no
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einpirical eviden.’ce to show that 15 mph represents an unreasonable. risk on such vehicles. The
Pre-teen ATV maximum speed capability requirernents would be consistent wiih the current
ANSISVIA standard for Y-6 vehicles,.l-)ut not with the proposed revisi.ons, which include the |
new Y-10 category, which is to be delivered set iat 15 mph, with a maximum unrestricted speed
of 30 mph. The parameters for the Teen ATV essentially parallel those for Y-12 models in the
current ANSI/SVIA s'Eandard.' There is no provision in the CPSC proposal.for a transitional
(“T”) category, which in the pr_opoéed revisions to thé ANSI/SVIA standard includes delivery set
at 20 mph, Vwith an.inten'_m adjustment available to 30 mph and a final unrestricted maximum
speed of 38 mpﬁ. | | |
As pre\}ioﬁsly shown, the maximum speeds established in the ANSI/SVIA youth model
categorization system are .consi:stént with the range of speeds 14 and 15 year olds méy encounter.
on other types of motorized. products, as well aé the literature on child development patterns.
. ASE Report at 13-27. Moreover, in assessing thé relative merits of the NPR and ANSI/SVIA
youth model categorization schemes, ASE found that maximum speeds lower than 30 mph (i.e.,
15 and 22 mpﬁ) made a prospecti{/e ATV significantly less attractive, and that maximum speeds
higher than 30 mph (i.e., 38 and 45 mph) made. a prospective ATV significantly moré attractive.
The parents who participated in the original research did not ép'pear to desire unlimited speed for
children.age 12 to 15. Rather, the data suggest that parehts are looking for a maximum speed
that would‘ satisfy ;:hiidren as‘ well as cher_ far_nily members. As él;sewed by ASE:
Data from Iinterﬁew particibants and foc;US groups indicated that parents simply
wanted an ATV that would be fast enough so children would not be bored, ,
children could keep up with other family riders, other adult operators of the ATV
would be satisfied, etc. Adults in this study reported that the speeds offered under

the SVIA system were superior to the NPR system in these _resp'ectS, as well as in
terms of their adjustability. '
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Id. et 79. Signiﬁcantiy,. the maximum speed options of the ANSI/SVIA transitional model also
made these unit.s more attractive for economic Vreasons, since it is reasonable to assume from
these date that 14 anci 15 year 01ds would be more likely to be content with this model for a
longer penod and it would likewise appeal to adult users. See id. at 8, 46-47. For all of these

reasons, ASE recommends adoption of the ANSI/SVIA categonzatlon system with the slightly

- higher maximum speed capabilities and adjustable speed limiting mechanisms. Id. at 79.

€. Age ACknOwledgment Form

The NPR would require a specific youth model Age AcknOWledgment Form including
the following statements: ;‘Not all children- de\.zelo.p at the same rate. Kids and teens have
immature Judgment tend to take nsks dlsregard consequences and bow to peer pressure -- even
if they have been r1d1ng ATVs fora long tlme ? 71 Fed. Reg. at 45 960 This language is similar -
to the language in the NPR’s proposed age r‘ecommendation warning label and age
a.cknowl.edgment lform for adult-size ATVs. As previonsly noted, that language tested
negatively, with several partieipants indi.cating that it lacked credibility, wes ;‘offensive,” and
“pointless."" ASE Report at' 77-78. :

CPSC has presented no data or empirical evidence to show that its proposed Age

. ”-Acknowledgment Form fof, youth .A_TVs‘woulld measni'ably reduce ATV;i'elated injuries. There

is no indication that the form has been tested for effectiveness in order to confirm prospective -
safety benefits.

Requiring use of this form would add unnecessary paperwork for dealérs and customers

. without any material beneﬁt, and may have negative effects on people’s perception of and

response to the issue. CPSC should accordingly revise its proposal by deleting this .requirement

for a new Age Acknowledgment Form for youth models.
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f. Other Issues

Section 1515.9 raises the sariu: iésu;as regarding tire inflation pressure and optional talt
table test method with respect to thepitch stability test that have been i)reviously discussed
regarding adult ATVs. &AM at 22.‘ Section 1515.10 raises the same issues regarding the
General Warning label and thé Passenger Warning label that hav.e been previously discussed.
See M at 23, 25-26T | |

Section 1515.1'3v'simi1aﬂy raises the same issues regarding the owner’s manual and
Section 1515.14 f’aisés the same i_ééue regarding the safety videp that flad been previously

}' discussed regarding gdult ATVS; See supra at 28-30. Section 151’5.15 also raises the same.

- issués regarding instru'ct.ional néininé, Sgctidn 1515.16 the same issues regarding location of the
certification statement, aﬁd Section 1515.17 the same issues regarding tesﬁng that have
previdusly di_scﬁs>s,ed.' See m at 30-32. 'Finally Section 15>15.>1lS of the proposal raises the
same iséﬁe§ regardiﬁ g recordkéeping that have been previously noted r’egérding adult ATVS. &
supra at 32. |

D. The NPR Fails ToA Include Important Elements Of The ANSI/SVIA
- Standard.

1. Standardized BaSi;: Confrols
“The standardii_atioﬁ of basic controls on ATVs is important for primary operational
s»afefy.' ATV ob_erators need to be able to expect and rely updh standard location, color coding
and directional operation of con_trols c')n',each ATV model they operate. Basié controls include
the throttle, transmission shifting, and the engine emergency stop. Lack of standardization
reduces ‘th>e benleﬁt of both ATV. expériéncé and hands-on training and présents the potential for |

accidents and injuries due'tp lack of vehicle control.
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The CPSC proposal fails to include standardized contfol r'elquireménts that are present in

. the current ANSI/SVIA standard and are also included in the proposed revised version of the .

standard. The ATV Companies understand that this omission may be due to concern that such

standardization provisions could be viewed as design requirements and therefore beyond CPSC’s

standard setting authority under the CPSA with respect to adult ATVs. If so, this represents a

serious deficiency in CPSC’s proposed standard specifying requirements for adult ATVs, as

compared to-the ANSI/SVIA ‘standard.

a. Service Brake Requirements

~Section 1410.5(a) of the CPSC proposal omits requirements for the standardized location
and operation of service brake controls, which are included in Section 4.1 of the proposed
revisions to the ANSUSVIA standard. _

" b. Engine Stop Switch

Section 1410.5(d) omits requirements for standardized location and color of the engine
stop switch, which are included in Section 4.4 of the ANSI/SVIA proposed revisions.

. Manual Clutch Control . -

+ Section 1410.5(e) of the CPSC proposal omits the requirement for standardized'location'

of the manual clutch control for 511 ATVs equipped with a manual clutch, which is included in

Section 4.5 of the proposed revisions to the ANSI/SVIA standard.

d.  Throttle Control
~ Section 1410.5(f) omits the fequirement for a sta_ndardiied location of the throttle control

that is included in Section 4.7 of the proposed revisions to the ANSI/SVIA standard.
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€. | ~ PTO or Other Devicé_:

Sectioq 1410:5(f) omits a provision that all ATV that have a PTO or other device
requiﬁng ﬁx.ed engine or vehicie speed, and a clufch control, may be .equipped With an a.lddi'tional
throttle that meets certain 'operati.onal and autqrhétic stopping requirefnents, as provided in
Sectioﬁ 4.7.2 of the pféi)osed revision to thé ANSI/SVIA standard.

| 2. P.arking Mechanism |

Section 1410.5(b) of the CPSC proposal fails to mention, ér allow for use of, a parki'ng |
inecha_nism rather t__hanré parking brake. Such a parking méchaniém 'is'plarticularly useful on
- models with automatic transmissions and is specifically mentionea and allowed .as an altemativé

mechanism for ho'ldir'lg the ATV stationary under prescribed conditions in Sectioﬁ 4.2 of the
| proiaosed revisions to the ANSI/SVIA standard. |
| 3. o Tire Marking |
. Section 141 Ov.S(n) ;)f the CPSC proposal fails to allow the use of the abbreviated term
“NHS” rather fhah ‘;N'ot For High.way Service” on AffV tires, as would be allowed uhder Section
| 4.19 of the proposed revisions to the ANSI/SVIA standar;i.
-‘ 4. f’arking Braké Pexjfprmance Test
Section 141 0;8(1'))(3) of the CPSC proposal fails to specify applicatjon'of the ser.vice
brake to stop the ATV ﬁn’or to the application of the parking bfake or parking rﬁ¢_chanism. This
directive is 'spe'ciﬁcéllyprovided' in Section ’8.2 of the proposed revisioﬁs té_ the ANSI/SVIA
standard, and is necessary because the test procedure iriclﬁ_des piacing the ATV on a 30 percent
| grade, and the vehicle will simbly roll off the test surface if the service brake is ndt applied prior

to the application of the parking brake or parking mechanism

43 -




S. Omitted .Exceptions

Section 1410.5(g)(3) 6f the CPSC prc;posal omits an ex;eption to the requirement for a
neutral indicator for those rﬁddels equipped with manual clutches; j“his exception is éxplicitly
provided in Section 4.9 of the proposed revisions to thé ANSI/SVIA standard. Application of
the clutch to disengage the traﬁsmission allows the engine to be éafely started in gear. A neutral
| indicator is thus not a saféty_-related reciuiremerjt, on suéh models.

Section 1410.5(g)(5) of the proposal omits allowing manuai clutch operation to overcome
the electﬁc start interlock. Such an eXception is explicitly provided in Section 4.11 of the
proposed fevisions to the ANSI/SVIA standard. Manual transmiésion models use the clutch to
disengage the traﬁsmiésion. The application of the clutch allows the engine to be sat;ely'started

in gear. .In some instances, for example, if'an engine woﬁld stall while the ATV is facing down
hill, it would be very difficult for a rider to upload the drive train sufficiently to allow tHe
transmisSion té be shifted into neutral to restart the engine. |

E. CPSC’s Proposed Standard Should Be Revised To Include A “Transitional”
Category Of ATVs Appropriate For 14 And 15 Year-Olds And Small Adults.

A CPSC staff analysis of fatalitie_s invo‘l.ving children under 16 on four-wheel ATVs

dﬁri_ng 1999 and 2000 showed that 93 percent of thé fafalities.occul_‘red on adult-size ATVs,I and

- 86 percent inVolx}ed the child driving the adult-size ATV. R. Ingle, Analysis of AvaRelated
Fataljty Data for CPSC Petition CP 02-4/HP 02-1 (Dec. 2, 2003). 'A‘se,cond CPSC staff report
concluded, based upon a review .of data from the 2001 injury ahd exposure survéys; that the nsk
of injury for childrén ﬁnder 16 was higher _bn adult-size than on non-adult-sizé ATVs. M.
Levenson, ATV Risk Estimates for Youths (July 12, 2004). The 2005 staff briefing package on
the Section 8 petition found that for ATV—owning households £he risk of i;ljury to operators

under’ 16 on adult-size ATVs as roughly twice the risk for child operators on youth models. J.
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Elder & E. Leland, CP-02-4/HP-02-01: Petition Requesting Ban“of All-Terrain Vehicles.Sold
for Use by Children Under 16 years Old at 2, 13 (Feb. 2005).
~ The ATV Companies share the goal of the Commission and many other interested parties
and groups in reducing the nimber of children under 16 who operate adult-size ATVs. To
promote this goal, the evidence'collected by CPSC during the recent ATV public forums,
~ coupled with the information and original research compiled- and analyzed by ASE, indisputably
show that the current Y-12 “one size fits all” approach is not workjng and that parents and
children need a greater rvange. o.fl model_ choices and options.
The ATV Companies accordingly reque.sted ASE to consider youth model ATV issues
- raised by the ANPR 1nclud1ng the possibility of a developing a category fora transitional ATV.
- geared to older and larger children and/or small adults. Initial research by ASE in 2005 found
* that the concept ofa trans1tional ATV is widely supported by groups experienced in promoting
youth developrrient and ATV safety. ASE Report (attached as .Appendix H)at7 (citation 3
i} omitt_ed). Moreover,'in his comments ito the NPR,.C'ommission_ Moore observed that:
We must find the right mixture of size, wei ght, speed and other factors relative to
the maximum size of the children who will be riding them, to make them

attractive enough for youths (and their parents) to choose over their more
dangerous adult counterparts.

Statement of Commissioner Thomas Moore, at 6 .(July 12, 2006).
ASE found that a transitional category of ATV is also well founded from a human factors ;
perspective. 1d. The relevant human factors research shows that, from a variety of human
performance and child _development perspectives, many 14 and 15 year olds have characteristics
(e.g,‘, strength, reach, stature, agility, balance, cognitive skills, etc.) that are either basically the

. same as many young adults or more similar to young adults than to younger children. 1d. The
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research further indicates tha:t many 1-4 and 15 year olds perform either basically the same as
many older children/young adults or more similar to this group than to younger children. ld_

h ln .addition,_ASE has identified numeroas factors that may contribute to the prevalence of
14 to 15 year olds nding adult-size ATVs under the current CPSC_-sanctioned youth model

regime. These factors include:

e The size of many 14 and 15 year olds is closer to that of older siblings and adults than
to many ch11dren under 14. :

e In add1tlon to larger physical size at .th_e time of ATV purchase, many children,
especially boys, will be growing rapidly around ages 14 and 15.

e Ageisnot expected to the definitive factor in assessing a 14 to 15 year old’s readiness -
to engage in numerous other activities. -

e The experience of 14 to 15 year olds operating other vehicles may provide '
converging evidence to some parents that their child is reasonably suited to something
other than a Y-12 model.

"o The current Y-12 category (originally mandated under the Consent Decrees and
required under the voluntary Action Plans) may be socially unattractlve to.larger 14

and 15 year olds.

» The reduced power in current Y-12 ATVs may be considered too low for larger 14
and 15 year olds.

¢ Options for child operation of ATVs are very llmlted compared to options available
for off-road motorcycles

e Anincreasing number of offerings from “‘new entrant” manufacturers/sellers that do

not follow the CPSC-sanctioned Y-12 category demonstrates a market interest in an
expanded offering of youth ATV options.

ASE Report at 7-10.

- Based on this initial irrformation, ASE conducted addr'tior]al analyscs to help develop, in
conjunction with 'rhe SVIA TAP, an effective youth ATV categon'zatioo system, including
recommended speeds arxd age ranges for youth model ATVs for ages 6 lhrough 16. As detailed

in the ASE Report, ASE conducted extensive analyses of: (1) norms for speeds of products as
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they relate to child ége_or devélqpfnent and (2) various.aspects 6f child development- relévant to
‘development Qf a trqnsitional categ01_'y of ATV and its implications for the youth catégorization
system." Id. at 13-27.
| ASE 'a_lso conducted original research to asséss‘the relative merits 'o‘f the NPR and
ANSI/SVIA youth model categon'zaﬁm schemes. As previousiy shown, the NPR eliminates
eﬁginé diSplaceméﬁt limits, essentially breaks the existing Y-6 category ‘into two categories
* (Junior and Pre-teen), réemoves speed adjustments, and cfeates a iower speed limit for ATVs
recommended for cﬁildren ageci 6-8. The NPR does nc;t iﬁtfqduce a transitibnél mo&el. In
contrast to the_NPR,‘the draﬁ ANSI/SVIA revised standard introduces a new médel intended to
be attractive to 14 and 15 year olds as well as older children and mény adulté.
ASE foﬁnd that parents pfeferred tht? ANSY SVIA system to the NPR system. Indeed,

| when_participants .consi_dered ATV purchases for use by their family, including a child_age 12-15
as well as older children and adults, their initial preference was alrﬁost three (3) times more
likely to be from the SVIA system than the NPR system. Participants likewise preferred the
‘SVIA system when buying for households with a child age 12 to 15 and/or when consicien'ng
buying for tf}eir own households. Equally important, yo_ﬁth ﬁaﬁicipants in the survey were
significantly more willing fo coﬁéider selecting the .SVIA transitional model thén- the NPR Teen
model.'. These youth pérticiﬁants’ expressed-pref_erences for ATV speeds also support aﬁ
eXpectati_on that the SVIA fransitional mo;lel would be more attractive to them than the NPR
Teen model. Id. at 30-64, 78-79. As summized by ASE: |

Collectively, these results indicate that the SVIA.categorization system is superior

to the proposed NPR categorization system with respect to [the] NPR’s goal of

increasing the likelihood of children under 16 operating age appropriate vehicles
| and rgdu(_;ing the likelihood of their operating adult size ATVs. .
1d. at 79. : | |
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Finally, in addition to increasing the likelihood of moving cﬁildren under 16 off of larger,:'
: heaQier, and fasfer adult-sizé ATVS and ;}n to smaller, lighter, specd-réstn'cted models, ASE
observed thét the édditioﬁ of the transitional category ATV in the revised AN SUSVIA standard
Would allAOW for a system of wamings. and inStrqctions that would. address intended use by
children age 14 and older and adul_ts. These materials would be'(l) provided in various
modes/media (e.g., point-of-purchase; on-product, accompanying literature, etc.); and (2)
targeted to various audiences (e.g., parents, dealers, and yoﬁth). 1d. at 10.

Based upbn ASE’s work, the SVIA TAP included a transitional category of ATVS for
lérger children 14 and 15 year. olds and small adﬁlts in the proposed revisions to the _ANSI/SVIA
- standard thafare currently beingA canvassed.

In contrast, thg NPR does nc;t introduce a transitional model. The NPR instead eliminates
engine .displécement limits, essén‘tially breaks the existing Y-6 category into two categories
(Junior and Pre-teen), remoyes.spced adjustments, and ‘c.revates a lower speed limit for ATVs
recommended for children ages 6—8.. It fails, however, to intrdduce a new model intended to be
attractive to 14 and 15 year olds_a§ well as older chi_ldren and maﬁy adults, with méximﬁn sp.eed
limits and options for parents and guardians to use based on their assessments of the skills,
abilities, and judgmeht of their children. ,

As i)reviously shoWn, ASE found that parents ‘a‘md youtﬁ si gniﬁcahtly preferred the
ANSVSVIA system to the NPR system. ld. at 30-64, 78-79. ASE’s ﬁnd_ings demonstrate that
| “the SVIA catego_n'zaﬁo_n system is superior to the proposed NPR catego'n'zia.tion systém with-
~ respect to [the] NPR’s goal of increaéing the_likelihoqd of children under 16 operating 'age

appropriate vehicles and reducing the likelihood of their operating adult size ATVs.” Id. at79.
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Accordingly, the NPR should be reyised to include a transitional category of ATVs
appropriate for 14 and 15 year olds and small adults, as provided for in the revised ANSI/SVIA
standard.

| F. The Proposed Ban On New -Three-Wheel ATVs Fails To Satisfy The
Governing Statutory Criteria,

Each of the major ATV Companies has committed under its Action Plan not to sell or

market threé-wheel ATVs, even though no product or design defect in three-wheel ATVs has

ever been found. As.shown below, while the companies do not intend to manufacture or sell

three-wheel ATVs, CPSC has not established anylawful basis to ban such futuré producté under

the CPSA or FHSA. The proposed ban would also be bad policy, since it would stifle potential

- product innovation based essentially on the mere fact that a motorized off-road vehicle has three

wheels.

1. There is No Clear Evidence of Distribution of Three-Wheel Adult - |
ATVs.

In order to issue the proposed ban on new three-wheel adult ATVs, CPSC must first

‘demonstrate that they are being, or will be, distributed in the United States. 15 U.S.C. § 2’057(.1).

The NPR references a memorandum from the CPSC Office of Compiiance as the only evidence
to satisfy this réquirement. The memorandum first acknowledgés that the ATV Companies, as

well as two other U.S. distributors, have all agreed in their Action Plans not to offer three-wheel

~ ATVs for sale in the United States and implicitly recognizes that none of these compahies are, or

will be distributing such vehicles. See T. Topka, Three-Wheeled All-Terrain Vehicles, at 1 (May

22, 2006). However, the memorandum goes on to assert that other rrianufacturers, are offering

- three-wheel ATVs for sale within the United States. It contends that there are two types of such
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- vehicles being advertised, one as a “three-Wheeled ATV” and the other as a “three-wheeled all-
terrain golf scooter.” l_d_ _
The memorandum des{cribes the. “three-wheeled ATV” model as “a cross betvireen a
‘traditional’ ATV and a dirt'bike.” ‘Despite the fact that dirt bike tires typically are not low |
pressure (i.e., less than 10 psi), the memorandum asserts that this vehicle meets the definition of
ATV in the ANSI voluntary standard, except for having three-wheels instead of four. T}ie
memorandum. goes on to state that three importers have been id_entiﬁed who sold this product in
the past six months using the internet. However, the memorandum then states that the products.
being sold have a 49 cc engine displacement, which indicates that they are not adult model
vehicles. |
With respect to the “all-terrain three-wheeled golf scooter,” the memorandum ident_ifies
two styles of this model being svold on the internet and at goif supply stores. One styleis éaid to
resemble. a traditional ATV, except that the third wheel is in the rear. The memorandum states
that the staff has identified one importer of this produci which 1s being marketed as “an all-
terrain golf scooter” rather than an ATV. In addition, the memorandum notes that the vehicle
being marketed hae a 49 cc engine displacement, here again indicating that it is not an adult-size
ATV. | |
The eecond style of this vehicle is electric powered, and is described as being marketed as
an-“all-terrain three-wheeled vehicle resembling a scooter.” The memorandum failed to provide
photographs or other specifications for any of the vehicles identiﬁed, nor does. it identify the
purported importers of these products. |
: Tiiis vague and conclusory information provides little evidence that adult-size. three-

. wheel ATVs are; or will be, distributed to any meaningful degree in the United States. Without
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exception, the ban regulationé thaft CPSC has pre;li'ous'ly issued under Section 8 addressed’
products which were being distributed in substantial numbers in the United States and causing
Subst-@tial risk of injury. In this case, CPSC is proposing to ban a product which has not been

‘.di.stributed in the Unit.edl States for almost 20 years pursuar'it to settlement of the c/>ri ginal
Déparffnent of Justice/CPSC Section 12 law_suit against the distriﬁutors that was 'embodied in the
final Consent Decrees and. has been continued under commitments in their api)roved Action
Plans. In es.sehc:'e,.CPSC 1s nov? proposing to undo the settlement of .this- issue in order to addfess
what‘ can only be descn'béd as 'a.hypothetical threat that new three-wheel ATVs will reappear in
the U.S. market as anything other than individual curiosities. |

2. There is Contradictory Agency Evidence Whether Three-Wheel |
ATVs Present a Disproportionate Risk of Injury.

~ The seco'nd. legal requirement CPSC must meet to issue its proposed ban f¢gulafion under
S¢ct_ion 8 of thé CPSA is'rto demonstraté that new thrée-wheel adult ATVS would preslent an
unreasonable risk of injury. 15 U.S.C. § 2057(15. The Commission is also required under
Section 9 of the Act to show that the .rulé banning three-wheel adult ATVs is reasonably
necessary 'to.reduce an pnréasonable risk of injury. | 1d. § 2058(f)(3)(A). Both of these findings -
must be sﬁpported by “substantial e\-lidence on the record taken as a whole.” Id. § 2060(c). In
determining whether the‘administrati\'le record contains fhe requiréd substantial evidence
supporting the rule, both facts which detract from the agency position as well as thosé which

support it are to be considered. Agqua Slide “N” Dive, 569 F.2d at 838.

In order to ban three-wheel child-size ATVs, CPSC must similarly demonstrate that
- three-wheel ATV present a mechanical hazard to children because they present an unreasonable

-risk of personal injury during use. 15 U.S.C. § 1261()(1)(d), (s). |
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- As previously noted, the ATV distributors denied the government’s-allegations in the |
Section 12 cbmplaint that thfee-whéel ATVs presénted an unreasonabléﬁsk and noted they
would have contested this issué .at trial. Insteéd, 'they agreed, for purposes of settlement, to stop
distributing these products until such time és they were cbvered by a product séfety standard
a;:ceptable to CPSC. Moreover, in approving the Consent Decrees, the federal dis"m'ct court
noted that the govemmént’s proépects in the liti gation were"ﬁmcerta_in” because there were “»‘both

factual and novel legal obstacles to overcome.” United States v. American Honda Motor Co.,

Civ. No. 87-3525 (l)..D;C. Apr. 28, 1988)." Reopéning the nearly 20—year§old settlement on this
contested issue of whéther th:eefwhéel ATVs present an unreasonable ﬁsk of injury in the
current circumstances represents a clear waste of C;)mmission and industry resources.

- The NPR seeks to make the required demonstration by pointing to a CPSC staff analysis
whiéh fbund t_hat ﬂle risk of injury on a three-whéei ATV was tﬁxee tin.i_es the n'ﬂs_k on & similar
A fbur-wheel ATV basé,d upon 1.997 injury ahd eﬁgposure surveys. G. Rodgers & P Adler, Risk

Factors for All-terrain Vehicle Injuries: A National Case-Control Study, American Journal of

Epidemiology, Vol. 153, No. 11 (2001). waever, a late;r CPSC staff analysis found no such

disproportionate nsk of injui'y with three-wheel ATVs és compared to .similar foﬁrawheel ATVs.
| M. Levenson, All-Terrain Vehjcles 2001 Injury and Eprsuré Stt;dies, .at 20 (Jan. 2003) and '
Table 11.. A. copy of this repon, which' is based Qﬁ more-current data in the form of 2_001 CPSC
injury aﬁd exposure surveys, is attached at Appendix J. Cﬁn’oﬁsly, the NPR failed to reference
.or even écknoWchgé this éubsgqueht CPSC staff analysis, despite the fact that it is based on
more recent _data and reaches a contrary Qonclusidn.

The fulemaki‘ng‘record therefore now contains two CPSC sfaff analyses. One of these

reports purported to find disproportionate risk of injury from three-wheel ATVs as compared to
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four-wheel ATVs. The otﬁer CPSC staff analysis; which is(,based ‘on- more recent daté’,l did not
. find such dispropoﬂionaie risk ofinjury from three-wheel ATVS. Neither of the reports
differentiates between adult and child-size three-wheel ATV for purposes of risk analysis.
Thus, the égen‘cy’s éwn evidence in the rulemaking record on this point is contradictm.ry as to
whether either adult .o_r child-éize _three-Wheel ATVs present a disproportionate and unreasonable
risk of injury. In addition, this clearly does not constitute the “substantial évidence on the record
taken as a whole” that is necessary tc; ban néw three-wh¢e1 adult ATVs. CPSC therefore cannot .
r_noVé forward with its proposed bans of new three-wheel adult and child-size ATVs, and the
préposéls should be withdrawn.

3. CPSC’s Presumption That No Feasible Standard Could be Developed
for Three-Wheel Adult ATVs is Unsupported and Erroneous.

© Finally, to issue ifs proposed ban regulatiop under Sections 8 and 9 of the CPSA, CPSC
must further show that no feasible consumer prod_uct safety st’«inda_rd under the CPSA Wbuld
adequately prbteét the public from the unreasonably risk of injury associated with new three-
~ wheel aduit ATVs. 15U.8.C. §§ 2057(25, 2058(.f)(3v)(C). This finding must also be supported
by substantiél evidence on the record taken as a whole. | 1d. § 2060(c).

On this.poi'nt, the NPR simply offers the conblusory statement that “it seems unlikely that .
any feaéible standard could be developed for three-wheeled ATVs.” \71 Fed. Reg. at 45;9'1 5.
. Based on what it terms the ‘.‘inherent difference” in vehicle configuration of three wheels versus
~ four, the Commission stated that it “does not believe that it is feasible to develop a performance
standard for three-wheeled ATVs tﬁat would improve their.sta.bility performance to a level of a
fouf_—wheeled ATV.” Id.
| As CPSC noted in approving the original ANSI/SVIA standard for four-wheel ATVs, the

ongoing agreements between the ATV Companies and the Commission ensure that current and
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future four-wheel ATVs have a static lateral stability coefficient (l‘Kst”), as calculated by the
“method developed by CPSC, 0f0.89 or greater. 54 Fed. Reg. at 1408. (In making these
'agreements, the ATV Conipanies explicitly denied that there were aiiy accident data sh'o_wing a
eo'n_nection between Kst values and risk of ATV-related injuiy. .kl_.) |
lt is possible to hypothesize a future three-wheel ATV with._dimensions forlength, track
width, height, weight, aiid center of grai/ity lo'cation'that would equate to a static lateral stability
coefﬁc1ent -- or Kst -- of 0 89. For example a future ‘concept three-wheel ATV with a length
(wheelbase) of 40 inches, a\track width of 40 inches, a weight of 300 lbs; an overall hei ght (top
of handlebars) of 36 inches, a seat_hei ght of 25 inches, and a center of gravity located 14 inches
high arid 18 inches foi'ward of the rear axle would have a Kst of 0.89, the minimum alloWed for
four-wheel ATVs under the contin_uing agreements with the ATV Companies. It thus would
appear ‘feasible, at least preliminan'ly, to .develop a standard for future three-vtheel ATVs which
would ensuie minimum static lateral stability for any such vehicle that would be equivalent to
. the minimum static lateral stability allowed for current and future four-wheel ATVs.
~The NPR presents nordata or,ei/idence to show that it woulcl not be .feasible to develop
such a stan.darvd that would require future three-wheel AT{/s to have a static lateial stability
coefficient of 0.89 or greater. This would clearly involve new designs for such vehicles, and
- correspondingly new or different uses. It could also _involvetrade-offs in utility. However, the =
NPR simply eXpresses the unsuppoxted epinien that it could not be done, without even
acknowledging -- much less analyzing -- this apparent p0531b111ty |
CPSC has therefore failed to make the required ﬁndmg, supported by substantial
evidence in the record, that it is not possible to develop a feasible consumer product safety

performance standard that would provide for the same lateral stability for neizv three-wheel adult
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' ATVs as for current four-wheel ATVS. CPSC should accordingly withdraw its proposed rule to

ban new three-wheel adult sized ATvs.

G.  The Commission’s Additional Instructions To CPSC Staff Are Misguided;
Focus Should Not Be On Making Youth Models Which Have Lower Injury
‘Risk for Children Under 16 “Safer,” But On Getting Increased Numbers Of
Children To Ride Viable Youth Or Transitional Models Instead Of Larger,
Faster Adult ATVs :

The NPR includes a listing of eight additional instructions to the CPSC staff with regard
' to issues relating to youth ATVs upon which it rnvites public eomn_lents; "See 71 Fed. Reg, at
45,929. The issues and potential tasks raised for comment include the following: |

e -Analyzing in-depth investigations and other injury reports regarding children to
determine what factors contributed to the incidents and whether changes could be made
to the operational/handling characteristics .of youth ATVs that would reduce injun'es; )

e Testing current youth models against one another to determine 1f some are more stable or
less incident prone than others

e Determining whether makin g certain youth models less nder interactive could reduce
~ injuries; ~

e Exploring the feasrblhty of providing guidance to purchasers on the approprrate weight of
youth model ATVs in relation to the we1ght of the nder

e Researching whether the top speed of 30 miles an hour for youth model ATVsis |
excessive and whether reducmg the speed would reduce 1n_]unes on those vehicles;

e Determining how ATV training for chlldren in d1fferent age groups should be structured
to-maximize their ability to learn safety information and riding skills (should a separate
ATV training course for children be developed?); '

e Determining whether tahdem youth ATVs are appropriate' and

e Analyzing CPSC data to deterrmne the deS1rab111ty of 111um1nat10n of youth ATVs in both
daytime and nighttime situations to reduce injuries.

These instructions to the CPSC staff are mrsgulded and_the issues raised are tangential to
the main goal of getting more children under 16 not to ride adult-size ATVs. The key -

underlining fact is CPSC’s finding, presented on the same page of the NPR, that the risk of
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ihjury for children under 16 1s twice as high when driving adult. AT Vs as compared to youth
model ATVs. Id. The essential' task therefore is not to try to imbrove the safety of youth model
ATVs, but instead to persuade more children under 16 to ride youth model ATVs rather than
m@rMWMMMwamemmmmmmAﬂkmemwn&dmmmewwm@;
This task ha_s been the focus of the SVIA TAP, working with ASE, in the current effort to-
re\}iee the ANSI/SVIA voluntary standard. After extensive research, data collection and
anal.ysis, ASE found that the SVIA TAP’s proposed 'categerizétio'n system, which includes the
hew 'transi’)[ional rﬁodel category, must be preferred over the syetem preposed in the NPR based
‘upon greater consumer acceptance of non-adult size ATV for yoﬁth, enhanced credibility of
ATV safety messages, increaeed aecess to ATV training on'age-app‘ropriate ATVs, and, perheps
most importantly, overall likelihood.of childfen under 16 operating age-approi)riate vehicles
'father than adult-size ATVs that are too large for them and have no speed lirﬁitations
leen that youth model ATVs present only half the rlsk ofi 1nJury for children under 16 as
operating adult-size ATVs the first two tasks identified in the NPR are 81mp1y 1110g1ca1 Rather -
‘than trymg to suggest chgnges in operatlonal handhng for youth. ATVs to reduce injuries to
children under 16, the CPSC staff should join in the:SVIA’s effort to. develop feasible new youth
* and transitional models t_het chilelren under 16 wiil ride in greater_u_numbers; as opposed to adult-
| size models where their injury risk-is concededly doubled. |
 The third and .ﬁfth" tasks, i.e., to explore making'youm models less rider-active and
- consider reducing the maximum unrestricted speed, v;/ould, based upon the ﬁndir;gs of the ASE
reﬁort,’ have the pérver_ée.affect_of rﬁakin g youth models less attractive to children under 16,
thereby pushing even more of them onvto adult_-size models, agdin where their risk of injury is

twice as high. : ‘ S ‘ .
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The fourth task, i.e., .explqring possible guidancé regarding the appropriate weight of
youth model ATVs in relation to the weight of the rider, is a factor which will be explored over.
the next four years during the period When new non-engine size limited youth models are
deveIoped. That research and dgvelopfnent process is a more appropriate venue for this issue to
be eiplored. |

- With respect to the sixth task, i.e., considering developing a separate training program for

K children, the more important task is to allow more children to take the available and well-

reviewed ASI ATV training course on age-appropriate models.

The eighth task; i.e., trying to determine the desirability of illumination on youth ATVs

based upon injury data, intrudes into an area left optional under the proposed revisions to the

ANSUSVIA standard, and seemns both misdirected and premature. The SVIA TAP recognized
that illumination on youth model ATVs could have potential benefits and risks, but finding no

data pointing either way, left it optional with manufactures and purchasers whether to choose

- youth modelé which provide illumination. This will allow a period of research and development

regarding illumination on youth model ATVs, as well as a period for feasibility factors and

market preferences to evolve and become known.

Finally, the seventh instruction, i.e., determining whether tandem youth ATVs are

apprOpﬁate, is unnecessary. Neither the ATV Companies -- nor any new entrants of which they

are aware -- are suggesting the appropriateness of such vehicles.
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V1. CONCLUSION

~ For the foregoing reasons, CPSC should withdraw for its current propdsals and issue a
reviéed NPR limited to proposing the prdvisions of the revised ANSI/SVIA standard that will be |
forthcoming from the ANSI canvass process, as well as a requirer.nent. thét distributors offer fré_e |

' hands-on training to purchasers and age-appropriate immediate family .n.rlerr’lbers, as a mandatory

consumer product safety standard for all new ATVs distributed in the United States.

‘ ‘ o : -58-




Respectfully submitted,

ﬁ? /&ﬁtwg | /4 = %ﬂm
Michael A. Brown ’
BROWN & GIDDING, P.C..
3201 New Mexico Avenue N.W.
Suite 242

Washington, D.C. 20016

" Counsel for American Honda Motor Co., Inc.

“’@wp(PmWM

‘David P. Murray
WILLKIE FARR & GALLAGHER LLP
1875 K Street, N.W.

Washington, D.C. 20006

Counsel for Yamaha Motor Corporation,

US4,

/Vl CC:M)(’ A. L«Jrcwvm/

v 8 ludt

(shnB. Walsh 25—
' AMERICAN SUZUKI MOTOR
CORPORATION

3251 Impenal Highway
-Brea, CA 92821

‘Counsel for Amerzcan Suzuki Motor
Corporation .

| "fvps SE. A‘/ﬁl—mcw

Yved St. Amaud

- BOMBARDIER RECREATIONAL

PRODUCTS

. 1061 Parent Street .

Saint-Bruno, Quebec J3V 6P1
Canada

Counsel for Bombardier Recreatzonal
Products Inc.

/VZW /MC 6/7?1 Lg/

Michael A. Wiegard

ECKERT SEAMANS CHERTN & MELLOT

1747 Pennsylvania Avenue, N.W..
Suite 1200 A
Washington, D.C. 20006-4604

Counsel for Kawasaki Motors Corp., US.A.

Mary McC¢nnell rH

POLARIS INDUSTRIES INC.
2100 Highway 55
Medina, MN 55340-9770

Counsel for. Polaris Industries Inc.

-59 -



