2\ UNITED STATES
CONSUMER PRODUCT SAFETY COMMISSION

Memorandum

Date: January 25, 2002
TO : File
FROM evehson, Freedom of Information Officer

Office 6f the Secretary
SUBJECT : FY 2001 FOIA Appeals

FOIA Request No. Requesters Name/Firm Subject
FOIA Exemption, Dates: Appeal/ Recvd in OS / GC Due
Disposition / Date / Person Responsible

(1) S0060048 Kuntz / Strategic Safety Seeking Cosco CPSA 6(b) Comment Letters
FOIA Ex. 3, 6(b)}(1)
9/14 10/18 10/19 DUE 11/16
Affirmed 11/7/00 by GC Michael S. Solender

(2) S0100042 Hendricks/Rouse Hendricks Seeking Active Compliance File on Invensys
Building Systems Siebe Actuators
FOIA Ex. 5 and 7(A)
10/11, 11/15 11/20 DUE Tues Dec. 19
Affirmed 12/07/00 by GC Micheal S. Solender

(3) S0090051 and S0090052 Bough / Shamberg Johnson Seeking Withheld Portions of File
RP940096/RP960134 Whirlpool Dishwashers
FOIA Ex. 3 and CPSA 6(b)(1), Materials Not Responsive
10/27 11/13 DUE Tues Dec. 12
Affirmed 12/13/00 GC Michael S. Solender

(4) S0100138 Crick/Humphrey Seeking Milton Bradley Fibro-Clay Withheld Portions of File
IC830037
FOIA Exs. 3 and 4, and CPSA 6(a)(2)
12/18, 12/28 DUE 1/29
Part reconsidered and Affirmed 2/1/2001 by GC Michael S. Solender

CPSC Hotline: 1-800-638-CPSC(2772) * CPSC's Web Site: hitp://www.cpsc.gov



(5) S0100119 Cooper/Hoey King Seeking Tropitone Furniture Metal Dining Chair Active
Compliance File RPO00001
FOIA Exs. 5 and 7(A)
11/17 2/2 2/12 DUE 3/13
Affirmed, 3/6/2001 GC Michael Solender

(6) S1010104 Schwarz seeking records on herself and other individuals, and German Nazi
Terrorists / the Response was a no record
2/9, 2/16, due 3/19
Moot

(7) S0090003 1zzo / Cozen O’Connor Seeking records about home pool products mfrd by Olin
Corporation under many names -
FOIA Exs. 3 and CPSA 6(b)(1)
2/9, 2/14 DUE 3/15
Affirmed, 3/5/2001, GC Michael Solender

(8) S1020014, 17, 18, 19, 22, 24, 26 Felcher Seeking Active Compliance Files on Graco Swings,
Cosco carriers, Cosco High Chairs, Evenflo carriers, Century car seats, Kolcraft car seats and
Safety 1% baby walkers
FOIA Ex. 5 and 7(A)

3/7, 3/9, DUE Friday April 6
Affirmed 4/6/2001, GC Micheal Sclender

(9) S1020004 Moore/Robinson Kriger Seeking Active Compliance File on Emerson/Sears
Craftsman Radial Arm Saws
FOIA Ex. 5 and 7(A)
2/9, 3/15, 3/20, DUE Tueday April 17, 2001
Affirmed 4/16/2001 GC Michael Solender

(10) S102111 Levit / Wolf Popper Seeking Active Compliance File on General Electric
Dishwashers
FOIA Ex. 5 and 7(A)
3/1, 3/30, 4/2 DUE Monday April 30, 2001
Affirmed 4/23/2001 by GC Micheal Solender

(11)  S1020025 Felcher Seeking Kolcraft Strollers Compliance File RPO00217 Withheld
Portions
FOIA Exs. 3 and 4, and CPSA 6(a)(2)
3/27, 4/2 4/12 DUE May 10
Affirmed in part 5/2/2001 by GC Michael Solender

(12) S1010109 Recupero Seeking CPSA 6(b)(1) comments from B & D about their complaint
FOIA Exs. 3 and CPSA 6(b)(1)
4/13, 4/19, DUE 5/17



Affirmed 4/25/2001 by GC Michael Solender

(13) S0110040 Kaplan / Kleinfeld Kaplan Seeking Staff memos, drafts in Compliance File on
Drugs Dispensed for Household use in clinical trials Project File
FOIA Ex. 5
4/23, 4/26, DUE Thurs May 24
Affirmed and part reconsideded, June 1, 2001, by GC Michael Solender

(14) S1040166Carolla / LA Times Seeking Compliance IDI tracking database
FOIA Ex. 5
5/75/16 5/17 DUE June 15
Moot by agreement, July 2, 2001

(15) S1050022 Carolla / LA Times Seeking database or records on tort claims and lawsuits
No record response
5/7 5/16 5/17 DUE June 15
Moot by agreement July 2, 2001

(16) S1040164 Carolla/ LA Times Seeking database or records on fines
We provided a list of the fines and referred him to the Federal Register Notices on each
4/28 5/16 5/17 DUE June 15
Moot by agreement July 2, 2001

(17)  S1040004 Andracki Seeking Active Compliance File on Sears/Ryobi Cordless Drills
FOIA Ex. 5 and 7(A), and complaints CPSA 6(b)(1)
4/30, 5/8, 5/15, DUE Wednesday June 13
Affirmed and part reconsidered, June 8, 2001, by GC Michael Solender

(18) S1030145 Limperis/Haralson, Miller Seeking TJX Companies Rayon Skirts and Scarves,
Withheld Portions of File RP000206
FOIA Exs. 3,4, 5, 7(E), and CPSA 6(a)(2)
4/9, 5/8, 5/15, DUE Wednesday June 13
Affirmed and part reconsidered June 29, 2001, by GC Michael Solender

(19)  S1040092 CarolIa/ LA Times Seeking Voluntary Standards Tracking Reports database
FOIA EX 5
5/15, 5/21, 5/30 DUE June 27
Moot by agreement , July 2, 2001

(20) S1040163, Carollo / Los Angeles Times Seeking All computer databases containing
information regarding deaths
FOIA Ex. 3 and CPSA 6(b)(1)
5/18, 5/21, 5/30 DUE June 27
Moot by agreement , July 2, 2001



(21)  S$S1050034, Carollo / Los Angeles Times Seeking Correspondence between CPSC and
UL Concerning Omega Sprinklers '
No record response
5/18, undated 5/30 DUE June 27
Moot by agreement July 2, 2001

(22) S1010095 Byard Seeking records on “Playskool Kick N Start” Gym
Withheld unconfirmed complaints and identities of complainants and injured person
FOIA Exs. 3 and 6 and CPSA 6(b)(1) and 25(c)

6/29 7/2 DUE Wednesday AUG 1
Affirmed 7/9/01 by GC Michael S. Solender

(23) S1050122 Taylor Lopez seeking Active Compliance File on Emerson Electric Sears
Craftsman radial arm saws file CA990090
FOIA Ex. 5 and 7(A)
6/29 7/2 DUE Wednesday August 1, 2001
Affirmed and part reconsidered, July 27, 2001 by GC Michael Solender

(24) S1050131 Stachewicz / FOIA Group Seeking Credit Card Charges Report in a certain
format
No record response
6/15 6/20 DUE July 20Affirmed August 17, 2001, by GC Michael Solender
Affirmed 8/17/01, GC Michael S. Solender

(25) S1070113 Robinson/Watts seeking Dynacraft Shockzone Mountain Bicycles Active
Compliance file RP010144
FOIA Exs. 5 and 7(A), 3 and CPSA 6(b)(1)
8/10, 8/16, DUE Sept. 14, 2001
Affirmed 9/14/01 by GC Michael S. Solender

(26)  S1070106 Winiecki /Kasdore Lewis seeking Marco CCT decorative Gas Fireplaces
Active Compliance file CA980016
FOIA Exs. 5 and 7(A)
8/2,9/59/10, DUE Oct. 9, 2001
Reconsidered and reprocessed 9/26/01

(27) $1070047 Bailey/Valinoti & Dito, Seeking Active Compliance File on Fisher Price
Power Wheels Ride-On Powered Vehicles -
FOIA Ex. 5 and 7(A), and 3, 4, and CPSA 6(2)(2) and 6(b)(1)
8/13, 9/18, 9/19 DUE Thurs, Oct 18
Reconsidered and reprocessed 10/5/01



U.S. CONSUMER PRODUCT SAFETY COMMISSION
WASHINGTON, D.C. 20207-0001 -

QFFICE OF THE GENERAL COUNSEL ‘ . © Michae! 5. Solender
Generai Counsel

Tel: 301-504-0980 ext. 2299

Fax: 301-504-0403

November 6, 2000

Ms. Sherry Kuntz
Strategic Safety

4414 36th Street South-
Arlington, Virginia 22206

Re: FOIA Appeal 0060048 on comment letters from Cosco.
Dear Ms. Kuntz:

.On Octeober 18, 2000, you appealed the decision of the
Commission's Freedeom of Information Officer t©o withhold '
information responsive te your Freedom of Information Act (FOIA)
request. Under authority delegated to me by the Commission, 16
C.F.R. § 1015.7, I have reviewed your appeal. I affirm the
Freedom of Information Officer's decisicn to withhold a letter
from Cosco's atterney that commented on disclosure to you of in-
depth investigation reports and consumer complaints.!

Exemption 3 of the FCIA provides for withholding information

that is specifically exempted from disclosure by another statute.
. In zpplying Exemption 3 to the withheld complaint, I am relying

-on section 6(b) (1} of the Ccnsumer Product Safety Act (CPSA). 15
U.s.C. § 2053 (b) (1). ' '

Section 6(b) (1) requires that before disclosing information
that would enable the public o identify the manufacturer or
private labeler of a consumer product, the Commission "shall take
reasonable steps to assure . . . that such disclosure is fair in
The circumstances. . ." By regulation, the Commission has

' There are two additiocnal letters from Cosco that commented
on consumer complaints you received. However, those letters do
not fzall within the scope of your FOIA reqguest, which sought
Cosco's comments on your FOIA request (as oppcsed to the comments
on the underlying decuments you sought). Those letters are not
addressed in this appeal. :



Ms. Sherry Kuntz ' - -
- November &, 2000

Page 2

addressed the "fairness" of disclosing a manufacturer's comments
on disclesure of product-specific information:

(a) The steps set forth below are the steps the
Commission has determined are reasonable to take to assure
disclosure of information to the publlc is fa1r in the
circumstances:

(1) The Commission will accompany information disclosed
to the public with the manufacturer's or private labeler's
comments unless the manufacturer or private labeler asks in
its section €(b) comments that its comments or a designated
porticn thereof not accompany the information.

16 C.F.R. § 1101.33(a}). See also C.F.R. §§ 1101.24{(b) and (c),
which specify how and when a manufacturer must claim
confidentiality and object to disclosure of its comments.

The "unless" clause of the Commission's regulation {(section
1101.33(a)) applies directly to your FOIA request. Cosco has
asked that its comments be withheld in their entirety. And we
are therefore withholding the entire letter.

You have the right to seek judicial review of this deClSlcn,
as previded by 5 U.S.C. § 532(a) (4} (B).

 Sincerely,

ot s~

Michael S.. Solender



Michael S. Selender

U.S. CONSUMER PRODUCT SAFETY COMMISSION
WASHINGTON, DC 20207

Tet: (301) 5040580

General Counsel : ‘ ' Fax: (301) 504-0203

Cifice of the General Counsel

Email: cpsc-ge@epscpor

October 27, 2000

Aaron Locker, Esq.

Locker, Greenberg & Brainin, P.C.
420 Fifth Avenue

New York, N.Y. 10018

Re: FOIA Appeal S0070110
Daisy Powerline 880 856 Airguns

Dear Mr. Locker:

On Qctober 20, 2000, I responded, by letter, to your appeal of your Freedom of
Information Act (FOLA) request. You and I have since spoken a couple of times. As I advised
you, I am reaffirming my conclusions in the October 20th letter. :

: After sending that letter, we located three additional responsive engineering reports. As
with the human factors report, I am withholding them pursuant to FOLA Exemptions 5 and 7(A).
5 U.8.C § 552(b)(5) and (b}(7)(A).

FOIA Exemption 5 provides for the withholding of certain inter-agency and intra-agency
documents and incorporates the deliberative process privilege. This privilege protects advice,
recornmendations, and opinions that are part of the deliberative, consultative, and decision-
making processes of the agency. Although this privilege applies only to the opinions or
recommendations in a document and not to factual information, facts are withheld here because
they are inextricably intertwined with the exempt portions.

FOIA Exemption 7(A) provides for the withholding of investigatory information
compiled for law enforcement purposes to the extent that the production of such information
could reasonably be expected to interfere with enforcement proceedings. I have determined that
disclosure of the three engineering reports could reasonably be expected to interfere with
ongoing law enforcement proceedings.

CPSC Hotline: 1-800-638-CPSC(2772) % CPSC's Web Site: hitp:/fwww.cpsc.gov.



Mr. Aaron Locker
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You have the right to seek judicial review of this decision as provided by 5 U.S.C

§ 552(a)(4)(B)--

Sincerely,

T4 Jac

Michael S. Soiender



u. S ‘CONSUMER PRODUCT SAFETY COMM]SSION
WASHINGTON, DC 20207 ‘

Michael S, Solender ) N - o -  Tek: (301) 504-0080
General Counsel , ' a ‘ : Fax:-(301) 5040403

Office of the.General Counsel

Email: cpsc-ge@epstoov

October 20, 2000

“Aaron Locker, Esq.

Locker, Greenberg & Brainin, P. C
420 Fifth Avenue

New York, N.Y. 10018

~ Re: FOIA Appeal $0070110
Daisy Powerline 880 856 Airguns

Dear Mr. Locker:

By letter dated September 19, 2000, you appealed the decision of the Commission’s
Freedom of Information (FOI) Officer to withhold information responsive to your Freedom of
Information Act (FOIA) request, specifically a metallurgical engineering report and a human

factors report. Under authority delegated to me by the Commission, 16 C.F.R. § 1015.7, I have
reviewed your appeal and the responsive information. The Commission’s files have beeri
searched at my direction and we have not found any metallurgical engineering reports relating to

" the above-mentioned products. With respect to the human factors report, I affirm the FOI

- Officer’s decision to withhold the information pursuant to FOIA Exemption 7(A). 5 U.S.C

- § 552()(T)(A).

FOIA Exemption 5 provides for the withholding of certain inter-agency and intra-agency
documents and incorporates-the deliberative process privilege. This privilege protects advice,
recommendations, and opinions that are part of the deliberative, consultative, and decision-
making processes of the agency. Although this privilege applies only to the opirnions or
recommendations in a document and not to factual information, facts are withheld here because
they are inextricably intertwined with the exempt portions. The information being withheld
pursuant to FOIA Exemption 5 consists of a human factors report. |

In your letter, you alleged that Exemption 5 “permits release to a party to the
investigation of agency memoranda which would be available by law t8 & party.” However, the
. courts have construed this exemption to “exempt those documents . . . that are normaily

privileged in the civil discovery context.” N.L.R.B. v. Sears Roebuck & Co 421 U.S.132, 149
(1975). In this case, we are invoking the deliberativé process privilege.

CPéC Hotline: 1-800-638-CPSC(2772) % CPSC's Web Site: hitp:/iwww.cpsc.gov



Mr. Aaron Locker
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FOIA Exemption 7(A) provides for the withholding of investigatory information
compiled for law enforcement purposes to the extent that the production of such information -
could reasonably be expected to interfere with enforcement proceedings. I have determined that'
~ disclosure of the human factors report could reasonably be expected to mterfere w1th ongomg
law enforcement proceedings.

In your Ietter you referred to “[t]his proceeding [being] closed five years ago.”
However, the Comxmssmn has reopened thls Investigation and it is cuxrently an ongoing case.

You have the right to seek _]udlclal review of this deczsmn as provided by 5U.S.C
- § 552(a)(4X(B)-

Sincerely,

Michael S. Solen_der.
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Memorandum

£

To: Michael S. Solender, General Counsel
Through: Alan Shakin, Assistant General Counsel
From: Todd A. Stevenson, FOI Officer, Office of the Secretary

Date: October 19, 2000

RE: FOIA REQUEST S0060048 Kuntz / Strategic Safety Seeking Cosco
CPSA Section 6(b)(1) Comments

- The FOIA Appeal dated October 18, 2000, of our denial dated
eptember 14, attached was received in the Office of the Secretary on

er 19. Ms. Kuntz is appealing the withholding of the CPSA section
omments made by Cosco conceming the materials being released for
est. We withheld the comments pursuant to FOIA Exemption 3,
ection 6(b){(1) and 16 CFR 1101.24. Attached are the

pondence, our processing notes and the withheld materials. Should you
‘need to discuss the materials or our processing, please see or call me X1239.

:PLEASE NOTE: This requester is appealing our withholding of only the
COSCO 6(b) comment letters, not the materials processed for her request and
released on August 24, 2000.

Date of Appeal: 10/18/2000

Received in OS: 10/19/2000

Time Limit on

Appeal Decision: Thursday November 16, 2000
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17:89 2 KIMTZ PacE 91
- STRATEGIC SAFETY :
4414 36th Strest South, Alington, VA 22206 ] 9 Y. 9 < 5
hitp:/ivvew sirategiesafoty com ‘
?7 / / do
Sésn_E.' Kane - Sherry Kuntz Saleim Z: Schmidtke
165 Fairview Aja. 600 River Oaks Drive 4414 34th Street Sauth
Rehoboth, MA 03763 “. Cropwell, AL 35054 Adlington, V. 22206
_ 5082522333 205.525.4616 2703.575.8526
) Fax 508.252.3137 Fax 205.523,4612 Fax 703.575.3528
scani@strategicsafoly, com + - sherry@strategiceafety. com - -salena@strategicsafaty, com
October 18; 2000
FOIA APPEAL . - .
- Office of General Counsel
U. 8. Consumgr Product Safety Comm,\ssxon
Washington, . C. 20207 o
Att'n: Office pf the Secretary
RE: Freedom of Information Ret;uest $-0060048"
Cosco Touriva Child Safety Seat
Commignt Letters from Cosco or their representatwes
Gentlemen:
This is a Freedom of Inf’ormatxon Act (FOIA) appeal of your response dated

September 14,
your response,
representatives

Your of

~ Cosco’s commg
August 24, 201

" *Cosco’s comm)
letters,” and th
“Exemption 3 o
Product Safety
Section 1101.2

You fug
jdisclosure of m

2000 that was received in our office on or about September 21, 2000. In
you denied our request for comments submitted by Cosco or their
with regard to the a_.bove FOIA request._

riginal response concernmg these comments was, “We would disclose

ents, but the company’s attorney has asked that we not do so.” (letter of
10). Your subsequent response indicated the Commission is withholding

ents “[blecause the manufacturer has made confidentiality claims on those
erefore the agency “must withhold the comment letters™ pursuant to

[ the POIA, 5 U.S.C. Section 552(b)(3), Section 6(b)(1) of the Consumer
Act.(CPSA), 15 U.S.C. Section 2055(b)(1), and your regulation 16 C.F.R.
4. ' :

ther stated that FOIA Exemption 3 provides for the withholding from
atters that are specifically exempted from disclosure by another statute,

ie. Sectmn 6(b)(1) of the CPSA, that “prohibits the Commission from d1sclos1ng

ArT—1R=200R 18143

LT SO A4 aney, 4
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FOIA Appeal | .
October 18, 2000
Page 2

_information abgut a consumer product that identifies a manufacturer” unless the
Commission hds taken reasonable steps w© assure the: mformatxon is.accurate, that
disclosure is “f ir in the circumstances..

With re gard 10 your rehance on Exempnon 3 of the FOIA, whxch reads:

“(3) (matrers) specifically exempted from drsclo.s'ure by statute (other than sectzon
552b of|this title), provided that such statute (4) requires that the matters be
withheld from the public in such a manner so as 10 leqve no discretion on the
issue, o (B) establishes particular cri rena Jorwithholding or re fers to particular
types of matters to be withheld”

it appears you gre relating this exemption to Section 6(b){1) of the CPSA that
prohibits the Commission from disclosing information-about a consumer product that
identifies 2 magufacturer unless the Commission has taken “reasonable steps” to assure . .
* the informatior] is accurate. That provision doesn’t apply in this instance as the agency
has supplied inyestigation reports and consumer complaints identifying Cosco as the
manufacturer. [Furthermore, the FOIA request specifically asked for information related
to Cosco and np response at all would have been formcommg had it not related to that -
parncular man acturer

Your second claim for withholding, based on Section 6(b)(1), seems to stem from
the sentence that reads: :

“The Commission shall take reasonable steps to assure, prior to its public

"disclosure thereof, that information from which the identity of such manufacturer
or privgte labelers may be readily ascertained is accurate, and that such
disclosyre is fair in the circumstances and reasonably related to ejj"ectuarmg the
purpos S of this dct.”

Again, the pordon of this prowsmn relating to Ldentxﬁcatlon of the manufacturer doesn t

~apply in this intance for the reasons stated above, With regard to the language “such
disclosure is fair in the circumstances,” there has been no explanation as to why

ments from a manufacturer related to a product sold to the public is “fair
in the circumstances” to the public, which the agency is mandated to protect under the

- CPSA, noris there an explanatmn as to why disclosing such comments weuld be unfa:r
“under the circiumstarices” to the manufacturer,

Exemption 3 p_rovides that certain information may‘be exemptéd from disclosure -
by statute “proyided that such statute (A) requires that the matters be withheld from the

NrT—-1A-2000 18:1R TAS SOS ARY D Q. ' o mn
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FOIA Appeal |
~ October 18, 2000 |
Page 3

- public In such 3 manner as fo Ieave no dzscrerzon on the issue.” That certaunly is not the
casé here. “Falr in the circumstances” is'a broad and loose phrase that leaves the agency
a great deal of discretion to determine what is “fair in the circumstances” and where that

fairness lies ~ with the manufacturer or with the public. Your conclusory statement that
you have determined it “would not be fair in the circumstances to disclose a firm’s
confidentiality claims and comments™ is not sufficient to avoid disclosure in that you
have stated no valid basis or any basis for that matter for such a determination nor is there
any relationship of “confidentiality” between the agency and the manufacturer. Certainly
it is appropriate to disclose the basis of the claim of confidentiality and, if the

manufacturer has _properly sought confidentiality on the basis of trade secrets or any.
‘similar claim, then those portions of the materials can be redacted and the segregable.
poruons disclosed as required by the FOIA. :

You further base your denial on regula:ion 1'10'1.2-4 Section e, ‘which states:

“Ifa ﬁr' objects fo dlsclosure of its commems ora portzon thereof, it must notzjjz
the Commission at the tzme At submits zts commems ]f the firm ob]ecr.s to the

er fails to state valid reasons why the comments should be oonﬁdentxal

late to trade secrets or commercial or financial information, etc., there is -
no basis for the agency to grant such a request. Certainly there is no basis to clalm

* confidentiality between a manufacturer and the agency, the records are not absolutely

~ shielded from disclosure pursuant to 16 C.F.R. Section 1101.24, and it is proper to

 disclose all majters that are beneficial to the public interest.

Finaily, disclosure is proper within the FOIA guidelines outlined in Attorney =7
General Janet Reno’s September 3, 1999 memo to the heads of departments and agenctes.
The Attorney General noted in her memo that the Department of Justice (DOI) would no
longer defend an agency’s withholding of information simply because it roay meet the
*Ejl‘:égal basis for exemption in the FOIA (which is questionable in this instanée).' The

NTT=1R-2060 19111 DA S2R AR D ' ) e = AR
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205-525-4812 KUNTZ

~ October 18, 20D0

Page 4

We would appreciate your respdnse" within twenty days after rec.e_i'p.t. of this
appesl, pursuant to the requirements of 49 C. F.R. Section 7.23. "

2000139.skz .

ACT-18-2A01 1R

Sincerely, - o 5
Sherry Kuntz : :
20 S8 AR 2 Qagy

PAGE B4
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| U.S. CONSUMER PRODUCT SAFETY COMMISSION ?

T = WASHINGTON, DC 20207
Todd A Stevenson - - - Tel: 301-504-0785X1233
. Deputy Secretary and. _ . - ) : " Fax 301-504-0127
""" Fréedom of Inférmatich Officer B . - . , . ~ Efail: t_stevensoq.@cpsc gov. -

Office of the Secretary

September 14, 2000 . -

'CERTIFIED MAIL -

Sherry Kuntz

‘Strategic Safety

600 River Oaks Drive

Cropwell, AL 35054

Re F IA Request 4 sco Touriva ﬁild ee - Seat laints, Reporte
ncidents, Deaths and Investigations of Incidents / File Search 995 to Pre

g ent letters from Cosco ot their representatives about these material

Dear Ms. Kuntz:

.5 - Thank you for your Freedom of Infonnatlon Act (F QIA) request seekmg mformatlon

from the U.S. Consumer Product Safety Commission (Commission). As stated in our August 24,
2000, letter responding to your request, you received (with that letter) the materials that are
‘ 'responswe to your request dated March 9, 2000.

~Also as explamed in the letter we did not release comment letters subm1tted by the

" manufacturer or its representatives about those released materials. Because the manufacturer has
made confidentiality claims on those.letters, we must withhold the comment letters pursuant to -
Exemption 3 of the FOIA, 5 US.C. § 552(b)(3), and section’ 6(b)(1) of the Corisumer Product
Safety Act (CPSA), 15 U.S.C. § 2055(b)(1), and our regulations, 16 C.F.R. § 1101.24. FOIA
'Exemptlon 3 provides for the withholding from disclosure of matters that are specifically
‘exempted from disclosure by another statute. In applying FOIA Exemption 3, we are relying on
section 6(b)(1) of the CPSA, that prohibits the Commission from disclosing information about a
consumer product that identifies a manufacturer or private labeler unless the Commission has
taken "reasonable steps" to assure that the information is accurate, that disclosure is fair in the
circumstances, and that disclosure will be reasonably related to effectuating the purposes of the .

" laws'that the Commission administers. It would not be fair in the circumstances to disclose a e
firm's confidentiality claims and comments, when the company has requested conﬁdennahty and
such records are protected from d1sclosure pursuant to 16 C FR.§1101.24. '

B

CPSC Hotline: 1800-638—CPSC('2772) % CPSC's Web Site; hitp:/fwww.cpsc.gov



‘Sherry Kuntz
Strategic Safety
Page2

oo Accordmg to the Commission's regulations implementing the FOIA at 16 C.F. R
§ 1015. 7, a partial denial of access to records may be appealed to the General Counsel of the
Commission within thirty.(30) days of your receipt of this letter. An appeal must be in writing,

and- addressed to: FOIA APPEAL, General Counsel, ATTN: Office of the Secretary, 9.
‘Consumer Product Safety Commlssmn Washington, D. C 20207. '

Processmg this request performing the file searches and preparmg the information,

cost the Commission $80. 00. In this instance, we have décided to waive all of the charges.

e : “Sincerely, . -

Todd A. Stevenson

- ad

[




83/14/2888 12:11 205-525-4012 _ ' KLINTZ

P

PAGE  82/872

- STRATEGK SAFETY

4414 SGt_h Street South, Ariington, VA 22206

hmpi/iwwwi;steategicaafely.com -

5¢ J . . " . Sherry Kuniz ' ' Salens Z. Schmidtke. -
. Kane - .
- l‘gsezziﬁiﬁ Ave, ' 77§00 River Qaks Drive ‘ - 441_‘13613: Streer Swt::
Reheboth, MA 02763 ) ‘Cropwell, AL 35054 o A:lu;%t;r;,_’\sf ;;5;220
508.252.2333 . 205.525.4616 : ) 315.8526
Fax 508.232,3137 . Fax 2035.525.4012 _ Fax 703.5“{5.35’23
. ‘mn@strat:gias'a&ty.num*‘ N L uheﬁ'y@sh'_a;_egiesafaty.com . - sa:l_enu,@sn‘atcgwat“ety‘clo.m

et

PLEASE REPLY TO ALABAMA ADDRESS

/q"]

cD? |

March 9, 2000

M. Iodd Stevenson .-

* Deputy Secretary/Freedom of Informanon Act Ofﬁcer
U. S. Consumer Product Safety Commlssmn
Washmgton, D.C. 20207

RE: FOIA Request S- 0060048

Dear Mr. Stevenson:
Iamin receip.t of your letter of Aﬁgust' 24, 2000, w1th énclosures.
Please confirm that the reports provxded with your letter are all the reports

curren'dy held by the CPSC and that no'reports have been withheld. Your letter was
) unclear in this regard

Algo, please pro\nde Cosco’s coraments in relation to this FOIA request or
.. provide a letter of denial citing the specific exemption you feel justifies your : denial as
* well ds an explanation of the appeal procedures ava:!able under the law.

o e f Sincerely,

Sherry Kuntz

BT

vz 0013982

CED_4 ALDOMR 42047 - - L g
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Officer (6b rel),
chron, 2618
-,41/5'49 Cosco.
. ., U.S. CONSUMER PRODUCT SAFETY comwssroN@
: : WASHINGTON DC 20207 '
" Todd A, Stevenson ‘ . ' ‘ _ o o . . . Tel: 301-504-0785 ext, 1236
Deputy Secretary and Freedom of Informiaticn Act Officer K - : ’ Fax: 301-504-0127
- Cfiice of the Secretary - o E . ' ' Email: tstevenson@cpsc.gov

Freedom of Information Division g - S ' T

August 24,2000

~-Ms. Sherry-Kuntz

. Strategic Safety
36™ Street, South
Arlingtort, VA 22206

RE: FOIA S-0060048: Cosco Touriva Child Safety Seat
Dear Ms. Kuntz: |

- Enclosed are in-depth mvestlgatron reports and consumer complamts that are responswe
- {o your above identified Freedom of Information:Act (FOIA) request

Under section 6(b) of the Consumer Product Safety Act (CPSA) the Commission must
take reasonable steps to assure that any disclosed information o consumer products is accurate
- and that its disclosure is fair in the circumstances and reasonably related to effectuating the
purposes of the CPSA. 15 U.S.C. § 2055(B). Section 6(b) also requires the Commissionto
~ permit identified manufacturers 6f consumer products to comment on release of the information.

Please note that the Commission received the information in the investigation reports
_  through formal investigation systems designed to identify specific products that are associated
e with injury or death. To assure the accuracy of the information, the Comumission staff -
interviewed the persons familiar with the product-related incidents.and examined the. products
invelved. 16 C.F.R. § 1101.32(a)(1). However, the Commission has made no determinations *®
- about any causes of the mcrdents :

‘ In addition, the Commrssmn has received the enclosed consumeér complaints through the B :
- same formal investigation systems. As a step to assure the accuracy of the information under
- section 6(b), the Commission has obtained confirmation of the information from the submitters
. of the complaints. See 16 C.F.R. § 1101.32(a)(3). The Cormmssron ‘has made no determinations
about any causes of the mcrdents :
_ As a further step to assure accuracy and asa step to assure the falrness of disclosure in
the cucumstances uder secuon 6(b) the Comrmssmn has provided Cosco with the' opporturity

CPSC Hotline: 1-800-638-CPSC{(2772) % CPSC's Web Site: hitp:/iwww.cpsc.gov



"Ms. Sherry Kuntz
Page 2

to comument on disclosure of the information. See 16 CF.R. §§ 1101:32(b) and .33(a)(1). ‘We

would.disclose Cosco’s comments, but the company’s attorney has asked that we not do so. e

Sincerely,

Todd A. Stevenson

" Enclosures
*——
e )
S
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'STRATEGIC SAFETY | /Q\;\ )

. 4414 36th Street South; Arlington, VA 2220§

http:/fvrwrw. arategicsafety. com

Sean E. Kane ' ' Sherry Kuntz . Salena Z Schumidtke
' 165 Frirview Ave, C 600 River Ouks Drive ‘ 4414 36th Stres? South
T Rehoboth, MA 02769 Cropwell, AL 35054 - ' .« Aingon, VA 22206
' 50%.252.2333 2085254616 . 703.573.8326
Fax 508,252.3137 . . Fax 203.525.4012 ) . - Fax 703,.5‘{’5.3528
. sean@stratsgicafety.com " -sherry(@strategicsnfety.com. . . i saiena@strategicsafoty. com

' PLEASE REPLY TO ALABAMA OFFICE -

April 26, 2000

Ms. Ann-Montalbano

Freedom of Information Office/Clearinghouse
U. 8. Consumer Product Safety Commission .
Washington, D. C. 20207 -~ o

RE: FOIA Request — Cosco Touriva Child Safety Seat
_ Original Request March 9, 2000 ~~

Dear Ann:

Hopefully you will recall that we spoke on March 9, 2000 concerning the CPSC’s
. activities with regard to child safety seats and you informed that the agency does track
* ingidents involving those products. On the samé day, 1 submitted a FOIA request (see
attached)-via fax transmission to your atterition. To date, however, [ have had no
response of any kind — I have received none of the Fareri sted mor have I
-received an acknowledgement of my letter with the number assigned to. the request.”
I would appreciate it if you would advise me of the status of this matter and the
identification or tracking number assigned to my FOIA request. Ican be reached at 205- -
| 2234616 or 205-525-4012 (fax). - | ' S
R o ) - . -
- Sincerely,

g

- Sherry Kuntz'

2000139.skz - o
‘Att. FOILA Reguest of March 9, 2000

- T



a4/26/2068 18:16  ZB5-525-4012 . KUNTZ o PAGE @l

| STRATEGIC SAFETY “
4414 SOUTH 36TH STREET, ARLINGTON, VIRGINIA 22206
| PHONE: (703) 575:8526 FAX: (703) 575-8528

- ALABAMA OFFICE |
600 River Oaks Drive, Cropwell, Alabama 35054
Phone: (205) 525-4616 Fax: (205) 525-4012-=

- FACSIMILE B T
DATE April-26,_ w0 - n I
| ‘.TOf L AnnMv:.)ntal_bano_/CPSC |
| FROM L . SherryKuﬁltz
| SUBJECT - FOIA Request of March .9, 2000

Cosco Touriva Child Safety Seats
" This transmission contains 2 page(s), mcluding this cover sheet.

If there are problems with this transmission or if you have aﬁy q'uestions. about the trarjsxf}.ittéd
~_ material, please contact us at 205-525-4616. = '

" COMMENTS:

CONFIDENTLALITY NOTICE .

The documents accompanying this facsimije ransmission contain eonfidentiai information intended only for the use ot The above.
*. hamed.recipient. If you have received this facsimile transmission in ervor, please immediately notify us by telephont to arrange for the
- return-of the wansmitted documents. You arc bereby notified that any disclosure, sopying, distribution, or the taking of any action in
retiance on the contents of this facsimile transtuission is strictly prohibited. '
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. Pear Ann:

- . access to and copies of accident data related to Cosco Toun

gt

Freedom of Information Office/Clearinghouse
“U. S. Consumer Product Safety Commission ~

s greatly apprecxated

‘copy and search costs. Please call if you have any questiof]

205-5825-481 2 KUNTZ

/,«4‘

STRATEGIC SAFET

PAaGE 82 492

frid //

4814 36th Street Sowth  Arlington, VA 22

e-mail Strategic]l@aol.com’

‘Sean E. Kane
.- 165 Fairview Avenue
R.ehcboth MA 02“69
308.252. "333
Facsimile S08. lSZ 3137

Sherry Kuntz
400 River Oaks Drive
Cropwell, AL 15054

205.525.4616
Fecsimile 205.525.4012

PLEASE REPLY TO ALABAMA A

" March 9, 2000

Ms. Ann Montalbano

Washington, D. C. 20207

RE: FOIA Re,qucét -~ Cosco Touriva Child Safet}

206 -
Salena Z. Schriidtke,
4414 36th Street South
Axtington, VA, 22206
703.575.8326
Facsimile 703.575.8528
DDRESS
Seats -

It was. Lertaml y good talkmg with you today As aljvays, your wdlmg ass1stance "

Pursuant 10 the Freedém of Information Aci 5U.8

. 552, we are requesﬁng o
va child safety seats for the.

time. penod Janumy 1, 1995 through the present datc, mciudmg the following:

(1) . Any Consumer Alerts and press releases :ssar,led by CPSC.
(2)  Death Certificates {DCs and MECAPs)

(3)  Reported incidents ‘

(4). Invcsngatlons of incidents

Again; thanks so much for your help. We w;ll, of ¢hurse, "ag'ree to pay reasonable

Sincerely; ==
-~

< - QOUOO%[Y

v o

s concerning this request.

/M
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- STRATEGIC SAFET
4414 SOUTH 36TH STREET, ARLINGTO
PHONE: (?{}3) 575-8526 FAX: (703

. VIRGINIA 22206
575-8528

- ALAB OFFICE o :
S i ‘ - 600 Rwer Oaks Drive, Cropwell, ‘Alabdma 35054
T Phone: (205) 525-4616 Fax: (205) ¥25-4012

FACSIMILE
DATE: o March 9, 2000
. TO: ., AnnMontalbano
':;‘ FROM:  Sherry Kuntz
SUBJ.ECTT o Cosco Touﬂva Child Safety Séﬁt‘f

T-his transnﬁssion' contains 2 agc(s} including this cover sheet.

- If'there are problems with this transmission o if }fOu have a.ny qucstxons about the tmnsmltted
‘ matenal please contact us at 205-525-4616.

COMMENTS:

N e S~
e

' CONFIDENTIALITY NOTICE

R - . . ’ . - . . :

. The documents accompanying this facsimile transmission contain canfidential informa 'cn intended only for the use of the atiove-
named recipient. If you have received this facsimile tramsmission in emor, plezse immgdiately notify us by telephone to arrange for the

- Teturn of the transmitted documents. You are hereby notified that any disclosure, uopwmg, digtribution, or the taking of any action tn
reliance on the contents of thm facsimile transmission is strictly prohibited. oo . :




U.S. CONSUMER PRCODUCT SAFETY COMMISSION
WASHINGTON, D.C. 202C7-0001

OFFICE OF THE GENERAL COUNSEL ) . Michze! 3. Solender

General Counse!

Tel: 301-504-0980. ext. 2299
Fax: 301-504-3403

E-Mail: msolender@cpsc.gov

December 7, 2000

Randall E. Hendricks, Esqg.

Rouse Hendricks German May PC

One Petticcat Lane Building X

1010 Walnut, Suite 400 . P '
Kansas City, Missouri 64106

Re: FQTIA Amcea% 0100042: Siebe Actuators

Dear Mr. Hendricks: . , ‘ RS

By letter dated November 15, 2000, you aDDealed the dECTSLOH
of the Commission's Freedom of Intormat ion (FCI) Officef to
withhold informaticn responsive te your Freedom of Information
Act.{FOIA) request.  You have rsquested all information that
relates to actuators made by your client, Invensys Building
Systems (IBS), and that was submitted by any entity other that
IBRS. The information responsive to your reguest consists of a
submission by Ruskin Co., Inc., a manufacturer of dampers
containing the IEBES actuators as components.

Under authority delegated to me by the Commission, 16 C.EF.R.
§ 1015.7, I have reviewed your appeal and the respcnsive
information. As éxplained below, I affirm the FOI Cfficer's
decision tc withhold the information pursuant to FOIA Exemptions
3, 4, and T(A). 5 U.S.C. §8§ 352(b) (3), (4), and 7{(A).

FOIA Exemption 3 p?OVLdes for withholding informaticn that
is specifically exempted from disclosure by another statute. In
applying FOIA Exemption 3 tc the withheld informaticn, I am
relying on sections 6(a) (2), 6(b) (1) and &(b} (5) of the Consumer
Product Safety Act -(CPSA). 15 U.5.C. §§ 2055(a)(2), (b) (1) and
(b) {5). : ‘

. Section 6{a)(2) exmress1y prohlblts the disclosure of
1nfbrmabxon reported to or otherwise obtained by the Commissicn
tHat contalns or relates to trade secrets or other confidential



Randall E. Hendricks; Esq.
December 7, 2000

?age 2 ' ‘ .

commercial informaticen. Section 6(a)(2) incorporates Exemption 4
cf the FOIA. . That exemptlon protects trade secrets and
confidential commerc1al information obtazined from a person.
Commercial information 1s confidential if disclosure is likely
(1) to impair the government's ability to obtain the necsssary
information in-the  future or (2} to cause substantial harm to the
competitive positicn of the person from-whom the information was
cbtained. In addition, voluntarily-submitted information is
confidential provided it 1s not Customarily disclosed to the
public by the submitter. The information being withheld pursuant
to FOIA Exemption 3, relying on CPSA section 6(a) (2), and FOIA
Exemption 4 consists of sales date, pricing data, and other
confidential commercial information submitted to the Commission
by Ruskin Co., Inc. that concerns its dampers. This is some, but
not all, of the information in the Ruskin submission. .

Secticn 6(b) (1) requires the Commission to take reasonable
steps to assure that product-specific information i1s accurate and
that its release would be falr in the circumstances and
reascuably related to effectuating the purposes of the CPSA. .
Since the Commission has not: yet Caken the necessary reasonab1e .
steps, we are wlthhold1ng all of the information submitted by
Ruskin because all of it identifies Ruskin's dampers.-. -

In azpplying Exemption 3, we are alsc relying on secticn
¢(b) (5) of the CPSA, 15 U.S.C. § 2055(b)(5). This provision
prohibits the Commission from disclosing information to the
public that a company submits to the Commission pursuant tc
secticn 15 of the CPSA, 15 U.S.C. § 2064, unless: (1) the
Commission has issued an administrative complaint concerning the
product, (Z2) the Commission has accepted in writing a remedial
settlement agreement dealing with the product, cr (3) the company
has agreed to the disclosure. See alsc 16 C.F.R. § 1101.61. In
this case, nohe of the three exceptions applies. Under FOIA
Exemption 3, relying on CPSA section 6(b) (5), we are therefore
withholding all of the Ruskin-submitted information.

FOIA Exemption 7 (A) provides for the withhelding of
investigatery information compiled for law enforcement purposes
tc the extent that the production of such information
could reasonably be expected to interfere with enforcement .
proceedings. We have determined that disclosure of any of the
Ruskin-submitted information at this stage of the investigation
could be expected to interfere with our ongoing law enforcement
proceedings. However, when the investigation and file are
closed, some of this information may be disclosed (at that time,
it may or may not be subject to other FOIA disclosure
exemptions) .



Randall E. Hendricks, Esg.
December 7, 200C

Page 3 ‘ : ‘ | .

Please note that some of the information described above ‘is
being withheld under more than one FOIA exemption.

Your appeal has asserted that the Ruskin-submitted documents
are not "deliberative" and therefcore do not fall within FCIA
Exemption 5. We agree. Your appeal has also asserted that
disclosure of the Ruskin-submitted documents "do not interfere
with any ongoing enforcement proceedings” and that those
documents were not Ycompiled" for law enforcemernt purposeas.
However, you provide no support for these assertions. In. fact,
the documents were compiled solely and precisely for our ongeing
investigaticn intc Ruskin dampers and IBS actuators. Disclosure
of the documents at this time, particularly to a subject of the
investigation, would interfere with that investligation.

_ You have the right to seek judicial review of this decision
a5 provided by 5 U.S.C. § 552(a) {4} (B).

Sincerely,

. Michaegl &. .Solender



Rouse HEnDRicks GERMAN May PC
ONE PeTtTicoaT Lane BuiLoing

: 1010 WALNUT » SUITE 400
TELERPHONE - FACSIMILE

(816 47 17700 Kansas CiTy, Missourl <eursh> ;’;;i\azl
84106 o
November 15, 2000
Via Federal Express Via U.S. Mail
FOIA APPEAL , -- : FOIA APPEAL
General Counsel - General Counsel '
ATTN: Office of the Secretary, ATTN: - Office of the Secretary,
U.S. Consumer Product Safety Commission U.S. Consumer Product Safety Commission
4330 East West Highway Washington, D.C. 20207

Bethesda, MD 20814-4408

Re: Freedom of Information Act Appeal
FOIA Request S0100042 relating to
CPSC P1000106

To Whom It.May Concern:

Invensys Building Systems (“IBS”) presents this appeal under the Freedom of Information
Act, 5 U.S.C. § 552(a). The Consumer Product Safety Commission (“CPSC™) has an active
investigatory file or files that relate to IBS’ product, the Siebe MA 2xx-series Actuator
(“Actuators”).  On August 29, 2000 IBS requested certain information and documents be
disclosed by the CPSC, relating to IBS” Actuators. Specifically, IBS requested all information and
documents submitted to the CPSC by any entity, other than IBS, relating to IBS’ Actuators. A
copy of our Freedom of Information Request is attached as Exhibit 1.

On October 17, 2000, Todd A. Stevenson, Deputy Secretary and Freedom of Information
Officer, denied the request citing FOIA Exemptions 5 and 7(A), 5 U.S.C §8§ 552(b)(5) and
(bYT{A). A copy of Mr. Stevenson’s letter is attached as Exhibit 2. IBS appeals this denial.

The Siebe M A 2xx-series Actuator is sold to original equipmenf manufacturers (“OEMs”)
as a component to dampers that OEMs design, test, manufacture and sell generally to mechanical
contractors and engineering firms that install heating and air conditioning systems in commercial
buildings. Two such OEM damper manufacturers are Ruskin Co., Inc. (“Ruskin”) and Tomkins
Industries, Inc. (“Tomkins”). Both entities have submitted documents and information to the
CPSC relating to IBS’ Actuators. IBS believes that other OEMs may have also submitted
documents and information relating to IBS’ Actuators.



CPSC |
November 1_5, 2000
Page 2

IBS requests these documents submitted by OEMs concerning IBS” Actuators. This request
does not fall within the stated reasons for IBS asks that you evaluate this denial of its FOIA
request, namely Exemptions 5 and 7(A) of 5 U.S.C. §§ 552(b)(5) and (b)(7)(A). Exemption 5
provides for the withholding from disclosure of inter-agency and intra-agency memoranda, which
would not be available by law to a party other than an agency in litigation with the agency. IBS
is not requesting such memoranda. IBS is not requesting any documents created by the CPSC or
any documents that reflect the CPSC’s deliberative process. The documents that IBS has requested
are onty those submitted to the CPSC by outside entities.

Exemption 7(A) provides for the withholding from disclosure of records or information
compiled for law enforcement purposes, to the extent that the production of such law enforcement
records or information could reasonably be expected to interfere with enforcement proceedings. -
The documents requested by IBS do not interfere with any ongoing enforcement proceedings.

Moreover, Ruskin and Tomkins voluntarily submitted documents to the CPSC. Thus,
documents coming from Ruskin and Tornkins were not “compiled” for law enforcement purposes.
Documents not submitted in response to any CPSA request cannot impinge on the CPSC’s
deliberative process. |

IBS believes that it is entitled to disclosure of documents submitted by Ruskin and,
Tomkins, as well as other entities under the provisions of the Freedom of Information Act. It asks
that you evaluate the denial of this request and, on this appeal, grant IBS its request for these
documents. If any further information is necessary for the General Counsel to make its
determination, please contact us at (816) 471-7700.

Véry truly yours,

ROUSE HENDRICKS
GERMAN MAY PC

2 N AWAT A

Randall E.-Hendricks
For Invensys Building Systems

By

REH/saa
Attachments
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RoustE HENDRIcks GERMAN May PC

(

One Petricoar LANE BuiLoing

. 1010 WALNUT » SuiTE 400 '
TELEPHONE . FACSIMILE

(B16) 471-7700 Kansas CiTy, Missour: 16 a7 1-2221
rhgm.com
&54106

August 29, 2000

.
Via Fax: 301-504-0339 and Mail .

Richard K. Wright : ' -
Compliance Officer
Consumer Product Safety Commission

Washington, D.C. 20207-0001

Re: Freedom of Information Act request

Dear Mr. Wright:

As we discussed earlier this month, pursuant to the Freedom of Information Act, 5 U.S.C.
§ 552(a)(3) and the accompanying regulations promulgated by the Consumer Product Safety
Commission, Invensys Building Svsiems (formerly Barber-Colman Co., Inc.) a/k/a Siebe
Environmental Controls, requests that you make available the following information:

1. All information and data in your possession regarding Siebe MA 2xx-series
Actuators. Specifically. we request all information submitted to you by any entity,
other than Invensys Building System, relating to the MA 2xx-series Actuators.

Please invoice us for the fee amount for the production of information or, if pre-payment

of fees is necessary, let us know at your earliest convenience the amount and procedure for
remittance.

Very truly yours,

'ROUSE HENDRICKS
GERMAN MAY PC

./

Leigh Bishop

By

LB:dja






U.S. CONSUMER PRODUCT SAFETY COMMISSION
‘ "WASHINGTON, DC 20207

Todd A Stevenson~ ~- ' . Tei: 301-504-0785X123¢
Ceputy Secretary and ' Fax: 301-604-0127
Freedom of Information Cfficer _ ' Email: tstevenson@cpsc.gov

Office of the Secratary

October 11, 2000

CERTIFIED MAI

Leigh Bishop

Rouse Hendricks Gerrnan May
1 Petticoat Lane Building
1010 Walnut Suite 400 -
Kansas City, MO 64106

Re: FOIA Request 0100042 lInvensvs Buildine Svstems (or Barber-Colman Co. or Siebe
Environmental Controls Siebe MA ?.f“* eries Actuators / Information Submitted to the
Commission or other Corrective Action or Recall Records

Dear Ms. BlShOp - -

Thank you for your Freedom of Informatlon Act (FOIA) request to the Uu.S.
Consumer Product Safety Commission (Commission). We must withhold from disclosure the
records responsive to your request, which are from the Commission's Office of Compliance
active law enforcement investigatory file designated PI000106, pursuant to the FOIA
Exemptions 5 and 7(A), 5 U.S.C. §§ 552(b)(5) and (b}(7)(A). Exemption 5 provides for the
withholding from disclosure of inter-agency and intra-agency memoranda which would not be
available by law to a party other than an agency in litigation with the agency. Exemption 7(A)
provides for the withholding from disclosure records or information compiled for law
enforcement purposes, to the extent that the production of such law enforcement records or
information could reasonably be expected to interfere with enforcement proceedmgs

The records being withheld consist of internal staff memoranda and correspondence
containing recommendations, opinions, suggestions and analyses of the Commuission's techmical
and legal staffs. The records constitute both predecisional and deliberative discussion that
clearly falls within the attorney-ciient and attorney-work product privileges. Any factual
materials in the records not covered by some other exemption are inextricably intertwined with
exempt materials or the disclosure of the factual materials would itself expose the deliberative
process. We have determined that the disclosure of these certain law enforcement investigatory

CPSC Hotline: 1-300-638-CPSC(2772) % CPSC's Web Site: hitp:/www.cpse.gov
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records responsive to your request would be contrary to the public interest. It would not be in
the public interest to disclose these materials because disclosure would (1) impair the frank
exchange of views necessary with respect to such matters, and (2) prematurely reveal
information used in the investigation, thereby interfering with this and other matters by
disclosing the government's basis for pursuing this matter.

According to the Commission's regulations implementing the FOIA at
16 C.F.R. § 1015.7, a denia] of access to records may be appealed to the General Counsel of the
- Commission within thirty (30) days of your receipt of this letter. An appeal must be in writing
and addressed to: FOIA APPEAL, General Counsel, ATTN: Office of the Secretary,
U.S. Consumer Product Safety Commission, Washington, D.C. 20207.

You may want to resubmit your request in a few months upon completion of the case.
Processing this request, performing the file searches and reviewing the information, cost the
Commission $50.00. In this instance, we have decided to waive all of the charges.

Todd A. Stevenson’



U.S. CONSUMER PRODUCT SAFETY COMMISSION |
. WASHINGTON, DC 20207

Todd A. Stevenson _ Tel: 301-504-0735X123%
Deputy Secretary and : Fax: 301-504-0127
Freedom of Information Officer Email: tstevenson@apsc.gov

Office of the Secretary

October 11, 2000
CERTIFIED MAIL

Leigh Bishop

Rouse Hendricks German May
1 Petticoat Lane Building

1010 Walnut Suite 400
Kansas City, MO 64106

Re: FOIJA Request $0100042: Havensys Building Systems (or Barber-Colman Co.) or Siebe
‘Environmental Controls Siebe MA 2** Series Actuators / Information Submitted to the
Commission or other Corrective Action or Recall Records

Dear Ms. Bishop:

Thank you for your Freedom of Information Act (FOIA) request to the U. S.
Consumer Product Safety Commission (Commission). We must withhold from disclosure the
records responsive to your request, which are from the Commission's Office of Compliance
active law enforcement investigatory file designated P1000106, pursuant to the FOIA
Exemptions 5 and 7(A), 5 U.S.C. §§ 552(b)(5) and (b)(7)(A). Exemption 5 provides for the
withholding from disclosure of inter-agency and intra-agency memoranda which would not be
available by law to a party other than an agency in litigation with the agency. Exemption 7(A)
provides for the withholding from disclosure records or information compiled for law
enforcement purposes, to the extent that the production of such law enforcement records or
" information could reasonably be expected to interfere with enforcement proceedings. ”
The records being withheld consist of internal staff memoranda and correspondence
containing recommendations, opinions, suggestions and analyses of the Comimission's technical
and legal staffs. The records constitute both predecisional and deliberative discussion that
clearly falls within the attorney-client and attorney-work product privileges. Any factual
" materials in the records not covered by some other exemption are inextricably intertwined with
exempt materials or the disclosure of the factual materials would itself expose the deliberative
process. We have determined that the disclosure of these certain law enforcement investigatory

CPsc Hoth'n.e: 1-800-538-CPSC{2772) % CPSC's Web Site: http:/fwww.cpsc.gov
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records responsive to your request would be contrary to the public interest. It would not be in -
the public interest to disclose these materials because disclosure would (1) impair the frank
exchange of views necessary with respect to such matters, and (2) prematurely reveal
information used in the investigation, thereby interfering with this and other matters by
disclosing the government's basis for pursuing this matter.

According to the Commission's regulations implementing the FOIA at
16 C.F.R. § 1015.7, a denial of access to records may be appealed to the General Counsel of the
Commission within thirty (30) days of your receipt of this letter. An appeal must be in writing
and addressed to: FOIA APPEAL, General Counsel, ATTN: Office of the Secretary,
U.S. Consumer Product Safety Comm1551on Washington, D.C. 20207.

You may want to resubmit your request in a few months upon completion of the case.
Processing this request, performing the file searches and reviewing the information, cost the
Commission $50.00. In this instance, we have decided to waive all of the charges.

Sincerely,

Todd A. Stevenson



Rouse HENDRicKkS GERMAN MAy

PC
One PETTICOAT LANE BUILDING
: ' ICI0 WaLNUT « SuiTe 400 .
TELEPHONE FACSIMILE
(B16) 47i-7700 Kansas City, MISSOURI t816) a7i-z221
64106 - rram-com
“August 29,-2000
ot o
Via Fax: 301-504-0359 and Mail B
Richard K. Wright — Aol
Compliance Officer VO BER
Consumer Product Safety Commission R~
Washington, D.C. 20207-0001 = =
: i
Re:  Freedom of Information Act request “

Dear Mr. Wright:

}

) As we discussed eaﬂ"i'ér'ﬂii:s month, pursuant to the Freedom of Information Act, 5 U.S.C.
§ 552(a)(3) and the accompanying regulations promulgated by the Consumer Product Safety
Corpmmission, Invensys Building Systems (formerly Barber-Colman Co., Inc.) a/k/a

Siebe
Environmental Controls, requests that you make available the following information: ‘
1. All information and data in your possession regarding Siebe MA 2xx-series
- - v - *—-""'—_--.—._ - -
Actuators. Specifically, we request all information submitted to you by any entity,
other than Invensys Building System, relating to the MA 2xx-series Actuators. ¥ 7? :{¢
Please invoice us for the fee amount for the production of information or, if pre-payment
of fees is necessary, let us know at your earliest convenience the amount .and procedure for
remittance. ST S

- Very truly yours, . : :D4 Y
ROUSE HENDRICKS |
. GERMAN MAY PC

LB:dja

SO0 pott



U.S. CONSUMER PRODUCT SAFETY COMMISSION -
WASHINGTON, D.C. 20207
October 10, 2000

Leigh Bishop :
Rouse Hendricks German May
* 1 Petticoat Lane Building
1010 Walnut, Suite 400
Kansas City, MO 64106~

RE: FOIA Requgst Nd. S$-2000100042 (Invensys Building Systems Acuators)

Dear Ms' Bishop: .

‘This is to acknowledge receipt of your Freedom of Informanon Act (FOIA) request
seekmg records from the Consumer Product Safety Comumission.

Due to the heavy volume of FOIA requests we have received, and because of certain

) procedural steps we are required to take under our statute, there may be substantial delays
in responding to meany requests. Please be assured that every effort is being made to

process each request as equitably as possible and that the records you requested which
“can be released will be made availabie to you at the earliest possible date.

“If you have any questions concerning your request, feel free to contact ihls ofﬁce
at (301) 504-0783. :

Sincerely,

/Wﬁ%ﬂk

- Todd A. Stevenson,
Freedom of Information Officer
Office of the Secretary

Toli-free hotline: 1-800-633-CPSC _ © Web site: ittpi//www cpsc.gov



U.S. CONSUMER PRODUCT .,SAFE'.TY COMMISSION
WASHINGTON, DC 20207

Michae! S. Sclender ' . | o ATl.el: (30.1-}_, —_
. General Counsel ] - . Fax: (301) 504-0403

e Email: cpse-ge@eps
Office of the General Counsel ‘ ,c‘gm

December 13, 2000 . .-

‘Stephen R. Bough, Esq.
4551 West 107th Street

Suite 355

Overland Park, Kansas 66207

Re: FOIA Appeals S0090051 and S0090052 "
‘Whirlpool Dishwashers

. Dear Mr. Bough:

By letter dated October 27 2000, you appealed the decision of the Commission’s
Freedom of Information (FOT) Officer to withhold information responsive to your Freedom of
Information Act (FOILA) request. Under authority delegated to me by the Commission, 16 C.F.R.
§ 1015.7, I have reviewed your appeal and the responsive information. As explained below, I
affirm the FOI Officer’s decision to withhold the information pursuant to FOIA Exemptions 3 &
5,7A, 7D, and 7E. 5 U.S.C. §§ 552(b)(3), (0)(4), (6)(S), (b TY(A), B)(7)(D), and (b)(T)(E). ]
You have been provided with certain responsive materials that are numbered. We will refer to '
the withheld materials by their numbers from that number sequence. *

FOIA Exemption 3 provides for withholding information that is specifically exempted
from disclosure by another statute. In applying FOIA Exemption 3, I am relying on section
6(a)(2) of the Consumer Product Safety Act (CPSA). 15U.S.C..§ 2055(a)(2).

Sect1on 6(a)(2) expressly prohlbrts the disclosure of mformatlon reported to or otherwrse
obtained by the Commission that contains or relates to trade secrets or other confidential
commercial information. Section 6(a)(2) incorporates Exemption 4 of the FOIA. That
exemption protects trade secrets and confidential commercial information obtained from a
person. Commercial information is confidential if disclosure is likely (1) to impair the
government’s ability to obtain the necessary information in the future or (2) to cause substantial
harm to the competitive position of the person from whom the information was obtained. In
-addition, voluntarily-submitted information is confidential provided it is not customarily

disclosed to the public by the submitter. The information being withheld pursuant to FOILA
Exemption 3, relying on CPSA section 6(a)(2), and Exemption 4 consists of production -
quantities, engineering plans and drawings, and customer and supplier information from pages 5>~

CPSC Holline: 1-800-638-CPSC(2772) * CPSC's Web Site: htip:/fwww.cpsc.gov
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16, 80-81, 81A-81B, 131 133-161, 167-171, and 175- 2500fthemthhe1dmatenals We are
withholding portions of pages 22, 24—34 36-50, 55, and 255. o

In applying Exemption 3, we are relying also on CPSA section 6(b)(1). Section 6(b)(1)
requires the Commission to take reasonable steps to assure that product-specific information is
accurate and that its release would be fair in the circumstances and reasonably related to
effectuating the purposes of the CPSA. It would not be fair in these circumstances to disclose
‘notes, drafts or minutes of meetings to discuss and negotiate settlement agreements with a
company. Specifically, we are withholding pages 103-108 and 162-166 on these grounds. In

“addition, there are 40 consumer product complaints for which the Commission has not received - —voun.

confirmation of the accuracy of the information therein. Therefore, we are withholding them
pursuant to Exemption 3, relying also on CPSA section 6(b)(1)

FOIA Exemption 5 provides for the withholding of certain inter-agency and intra-agency
documents and incorporates the deliberative process privilege. This privilege protects advice,
recommendations, and opinions that are part of the deliberative, consultative, and decision-
making processes of the agency. Although this privilege applies only to the opinions or
recomumendations in a document and not to factual information, facts.are withheld here because
they are inextricably intertwined with the exempt portions. The information being withheld
consists of a portion of page 25, an intra-agency document. This portion of page 25 is also being
withheld pursuant to FOIA Exemption 7(E). Exemption 7(E) provides for the withholding of
investigatory information compiled for law enforcement purposes that would disclose techmiques -
and procedures for law enforcement investigations or prosecutions, or would disclose guidelines
for law enforcement investigations or prosecutions if such disclosure could reasonably be

expected to risk circumvention of the law. I have determined that this portion of page 25 meets
" the criteria for withholding pursuant to Exemption 7(E). L
FOIA Exemption 7(D) provxdes for the withholding of records or information compiled
for law enforcement purposes which could reasonably be expected to disclose the identity of a
confidential source, including a State, local, or foreign agency or authority or any private
institution which firmished information on a confidential basis. Ihave determined that smce the
 disclosure of certain portions of pages 25-47, 49, 50, and 55, would disclose the identity of
confidential sources, they are being withheld.

FOIA Exemption 7(A) provides for the withholding of investigatory information
compiled for law enforcement purposes to the extent that the production of such information
could reasonably be expected to interfere with enforcement proceedings. Since this case has
been reopened for investigation, all of the documents being withheld under the above- ‘mentioned

-FOIA exemptions are also being withheld under Exemption 7(A).

e
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Finally, the records that were determined to be non-responsive to your initial FOIA

request are now being handled as a separate FOIA request. Accordmgly, it w111 be addressed

under separate cover.

You have the right to seek judicial review of this dec151on as provided by 5 U S.C.
§552(2)(4(B).

Sincerely,

. Michael S. Solender



SHAMBERG, JOANSON & BERGMAN

Chartered
JOHN E. SHAMBERGH ' 4551 West 107th Streer Kansas City, Kansas Office:
LYNN R. JOHNSON® Suite 355 One Securicy Plaza
VICTOR A. BERGMAN® Overland Park, Kansas 66207 : © Suite M-4
JCOHY M. PARISI* - Kansas Ciry, K3 66101
;?;:g ;‘-:g:oﬂ ' Tel: (913) 642-0600 ity M o
- - ' Fax: (913) 642-9629 Kansas City, Missouri Office:
ARMN E AGNEW® : ) Email: mail@sjblaw.com } gce_‘mgc‘;‘“ad‘ Building
S ) . uite
Website: heep:/fwww.sjblaw.com ) 819 Wabust Stect

*ADMITTED IN KANSAS & MISSCUR]
Kansas City, MO 64106

TOF COUNSEL

October 27, 2000

“ Mr. Todd A. Stevenson , ; ‘E
Deputy Secretary and Freedom of Information Officer L& AT
Office of the Secretary ' =z 95

- U.S. Consumer Product Safety Commission <= a5
Washington, D.C. 20207 TR
FOIA Appeals E L
General Counsel T
Attn: Office of the Secretary ft 3 E

X

U.S. Consumer Product Safety Comlmssmn ' _
Washington, D.C. 20207 , _ S

Re:  Whirlpool Dishwasher Fires

Dear Mr. Stevenson and General Counsel:

Thank you for your letter of October 6, 2000 regarding my Freedom of Information Act
request to the U.S. Consumer Product Safety Commmission. We appreciate your thorough
response and believe that some background on why I am making the Freedom of Information Act

request will be helpful in my appeal.

, I represent the family of a young girl who died in a fire. According to the Fire Marshall in
the State of Kansas. This fire most likely was caused by a defective dishwasher sold by
Whirlpool. A lawsuit has been filed and is currently pendmg Whirlpool has disclosed to us
almost twenty (20) firés which have allegedly started in dishwashers which were not covered by a
recall. We believe there to be a systemic problem with these dishwashers. Furthermore,
Whirlpool's own documents reveal that they do not know the root cause of the fires in the recalled
dishwashers and that the only hope that these fires will not continue is that a connector switch is
burning out, in essence acting as a fuse. Obviously, a conductor is not a fuse and by Whirlpool's

own records the fires continue.

With that in mind, we respectfully appeal the denial of some information from my Freedom
of Information Act Request. Attached to this letter is the CPSC's response of October 6, 2000.

" On page three, it is noted that "we are withholding records that are not part of the file and are not
responsive to your request at pages 18-21, 23, 35, 61, 63, 85-88, 101, 172-174, 245-247, 252- '
254, 256-279, 281-302, 305-312, 315, 317-321, 323-327, 332-336, 338-342 and 344-375."
Without knowing what is in these records, it is impossible for me to argue that my request 1nc1udes
those documents. However, given my three Freedom of Information Act requests, which are
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attached as Exhibits 2, 3 and 4, I believe all documents in the CPSC's possession regarding
Whirlpool dishwashers would be responsive to my requests. Pursuant to the Freedom of
Information Act, I hereby request any and all documents in the CPSC's possession regarding.
Whirlpool dishwashers. Since no exemption is being claimed for these documents, I would hope
that this appeal and this further clarification of my request will allow for these documents to be
produced to me.

. On page four of the October 6,.2000 response, the Commission takes the position that

" FOIA Exemption 3 and the Consumer Product Safety Act 6(b)(1) allows for the Comimission to
withhold information regarding consumer complaints where the Commission has not taken
"reasonable steps” to ensure that the information is accurate. I can appreciate and understand that
the Commission does not have unlimited resources to confirm consumer complaints. However,
the only reason that the Consumer Product Safety Commission exists is to protect United States
citizens from defective products. That is the sole purpose of the Consumer Product Safety Act and
disclosing all complaints would be the most reasonable way to effectuate the purpose of the
Consumer Product Safety Act. Keep in mind a United States citizen died in the fire where it 15
alleged that the Whirlpool dishwasher burnt down the home. The Consumer Product Safety-
Commission has been entrusted with the important duty of protecting our citizens from defective
products. While I appreciate that you do not have the resources to investigate every complaint, -
every complaint needs to be investigated. If the Consumer Product Safety Comnission does not
have the resources, I will do so on behalf of my client. However, United States citizens trust that
the Consumer Product Safety Commission will investigate these claims and the only way that that
can be achieved is through my client following up with these complaints of fires. My client hopes
that the horrible nature in which their daughter died would be reason enough for the Consumer
Product Safety Commission to disclose all consumer complaints about this product.

Thark you for entertaining this appeal of my FOIA request and please do not hesitate to
contact me should you have any questions.
Sincerely,

SHAMBERG, JOHNSON & BERGMAN,
CHARTERED

By: S
Stephen R.

SRB/kk
- Enclosures




SHAMBERG, J OHNSON & BERGMAN

Chartered -
* JOHN E. SHAMBERG} 4551 West 107th Streer _ Kansas City, Kansas Oﬁce:
LYNN R. JOHNSON® Suite 355 One Security Plaza
VICTOR A. BERGMAN® Overland Park, Kansas 66207 Suite M-4
g}:;m M. :;?mssn? ‘ Kansas Cicy, XS 65101
PHEN N. SIX* . Tel: (913) 642-0600 :
ﬁﬁé‘@mﬂ Fax: (913) 642-9629 Kavsas City, Missouri Office:
_ Email: mail@sjblaw.com, g‘m;‘:o?m‘de Building
.. e . uite .
"ADMITTED IN KANSAS & MISSOURS o ' Website: hewp:/f siblaw.com 81% Walnur Street

$OF CoUNSEL ) - . Kansas City, MO 64106

August 29, 2000

Freedom of Information Officer
U.S. Consumer Product Safety Commission
Washington, D.C. 20207

Re:  Whirlpool Dishwasher Fires L
Dear Sir Qf Madam: |

Pursuant to the Freedom of Information Act, we are respectfully requesting any.and all
information regarding Whirlpool's compliance with § 37 of the CPSA. We understand that there
- Was a recall in 1996. We also understand that the CPSC has knowledge of at least five fires
outside of the recall area. Additionally, we believe that there have been an excess of three civil law
suits regarding New Generation dishwashers in which fires took place. Please produce any and all
documents you have regarding § 37 compliance with the CPSA by Whirlpool in'relationship to
these multiple law suits. ' '

Sincerely,

SHAMBERG, JOHNSON & BERGMAN, .
CHARTERE

*

By: ‘
Stephen R

SRB/kk




SEAMBERG, JOENSON & BERGMAN

- Chartered
JORN E. SHAMBERG} 4551 West 107th Street _ Kansas City, Kansas Office:
TYNN R. JOHNSON® Suire 353 Ome Securicy Plaza
VICTOR A. BERGMAN® Overland Park, Kansas 66207 Suite M4
g}gﬁﬁi‘ Kansas Ciry, XS 66101
SO . : Tel: (913) 642-06C0
mm‘?“ Fax: (913) 642-9629 Kansas City, Missouri Office:
Email: mail@siblaw.com Scamrict Arcade Building
' Wehbsite: htrp:/fwww.siblaw.com Suice 205
* ADMITTED Q¥ KANSAS & MISSOURL 815 Walnut Soraet )
08 COUNSEL - o ‘ . ' Kansas City, MO 64106
August 29, 2000

Freedom of Information Officer
U.S. Consumer Product Safety Commission
‘Washington, D.C. 20207

Re: Whirlpool Dishwasher Fires

Dear Sir or Madam:

Pursuant to the Freedom of Information Act, please produce any and ail information you
may have regarding an ongoing investigation of Whirlpool dishwashers. Following the 1996
recall of Whiripool dishwashers the CPSC gained knowledge of at least five other fires outside of
the recail, To add to those five fires, 1 know that at least two deaths are associated with Whirlpool
dishwashers outside of the recall area.

We believe that the CPSC has at one time investigated, or is now investigating, these fires.
‘We are respectfully requesting any and all information regarding that ongoing investigation.

Thank you for your prompt reSponse to this Freedom of Information Act request and please
do not hesitate to call me should you have any questions.

Sincerely,

SHAMBERG, JOHNSON & BERGMAN,
CHARTERED

By:
Stephen R. By

SRB/Kk



SHAMBERG, JOINSON & BERGMAN

Chartered

JOHN E SHAMBERGH - 4551 West 107th Screet Kansas City, Kansas Office:
LYNN R. JOHNSON® Suite 355 " One Securicy Plaza
VICTOR A, BERGMAN® Overland Park, Kansas 66207 : Suite M4
JOHN M. PAR;I; ' o Kansas Ciry, KS 66101
STEPMEN N, SIX* Tel: {913) 642-0600
mﬁ R. BOUGH* : Fax: (913) 642-9629 Kansas City, Missouri Office:

GNEW Email: mail@sjblaw.com gc?rﬂgo?mdc Building

. < erarw.si nire :

=~ ADMITTED IN KANSAS & MISSOURL Website: htrp:/ sjblaw.com 319 Walnut Streer
$GF COUNSEL Kansas Ciry, MO 64106

August 29, 2000

Freedom of Information Officer
U.S. Consumer Product Safety Commission
Washington, D.C. 20207

Re:  Whirlpool Dishwasher Fires
Dear Sir or Madam:
Pursuant to the Freedom of Information Act, we respectfully request any and all

information you have regarding a 1989 recall of Whirlpool dishwashers. This request
encompasses any complaints by citizens.

Please do not hesitate to contact me should you have any questions about this Freedom of
Information Act request and I look forward to receiving your documents in the near future.

Sincerely,

SHAMBERG, JOHNSON & BERGMAN, -
CHARTERED

SRB/kk



SEAMBERG, J OHENSON & BERGMAN

Chartered
JOHN E SHAMBERGE 4551 West 107th Streer
LYNN R. JOHNSON® Suite 355
VICTOR A, BERGMAN* 'Ove_rland Park, Kansas 66207

JOHN M. PARISI®
STEPHEN N. SIX*
STEPHEN R. BOUGH*
ANNE, AGNEW*®

Tel: (913) 642-06CC
Fax: (913) 642-9629
Email: mail@sjblaw.com
Website: htip://arww.siblaw.com

| SADMITTED IN KANSAS & MISSOURE
] OF COUNSEL '

August 29, 2000

Freedom of Information Officer
U.S. Consumer Product Safety Commission
Washington, D.C. 20207 '

Re:  Whirlpool Dishwasher Fires

Dear Sir or Madam:

Kansas City, Kansas Office:
One Security Plaza

Suire M4

Kansas Ciry, XS 66101

Kaxasas City, Missouri Office: .
Scarritt Arcade Building
Suite 203

819 Walnut Streec
Kansas Ciry, MO 64106

!
A

Pursuant to the Fresdom of Information Act, we are respectfully requesting any and ail
documents you have relating to a 1994 closed-door meeting with Whiripool regarding
dishwashers. We understand that there was a voluntary action plan instituted. We are seeking

_information on any and all consumers who were damaged by fires with these dishiwashers as well

as any other follow up information that you may have.

1 look forward to receiving these documents and please do not hesitate to call me should

you have any questions.

Sincerely,

SHAMBERG, JOHNSON & BERGMAN,

CHARTERED
B

SRB/kk

4@%1@1



U.S. CONSUMER PRODUCT SAFETY COMMISSIO.N
 WASHINGTON, DC 20207

' Todd A. Slevenson . - Tel: 301-504-0785%1239

Deputy Secretary and : Fax: 301-504-0127
Freedom of informaticn Oificer o Email; tstevenson@cpsc.gov

‘Office of the Secretary

October 6, 2000
CERTIFIED MAIL

Stephen R. Bough

Shamberg, Johnson & Bergman '
4551 West 107" Street Suite 355 SHUNERG, [0SO & SER0INY, Ty
Overland, KS 66207

Re: FOIA Requests $0090051 and $0090052; Whirlpool Dishwashers / Complaints, Reported
Incidents, Investigations of Incidents and Corrective Action or Recall File RP940096/RPI60134
/ File Search 1990 to Present ' '

Dear Mr. Bough:

Thank you for your Freedom of Information Act (FOIA) requests seeking information
from the U.S. Consumer Product Safety Commission (Commission). The records from the
Commission files responsive to your requests have been processed and copies of the releasable

- responsive records are enclosed. The enclosed records include file information generated by the

Commission itself or its contractors for regulatory or enforcement purposes. These records are
fom law enforcement investigatory file including hazard assessments, memoranda, and other
correspondence, notes and documents. The Commission has established management systems
under which supervisors are responsible for reviewing the work of their employees or
contractors. The file information materials are final and have been prepared and accepted by the
Comrnission's staff under such review systems. The Commission believes that it has taken
reasonable steps to assure the accuracy of the information. Please note that the Commission's
staff, not the Commissioners themselves, made the preliminary determination that this product
presented a substantial risk of injury to the public as defined by the Consumer Product Safety
Act (CPSA). ) ' )

The enclosed records include twenty-three Epidemiologic Investigation Reports with
the underlying and supporting documentation and two reports from local fire departments. The
Commission has received this information from its formal investigation systems. Through these
systems the Commission hopes to learn when specific products are associated with iliness, injury
or death. The Commission believes that it has taken reasonable steps to assure the accuracy of
this information. While conducting the interviews for the investigation reports, Commmission

staff or contractors have spoken with the individuals involved or with others who witnessed or

CPSC Hoting: 1-800-838-CPSC(2772) % CPSC's Web Site: hitp:/fwww cpsc.gov
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are familiar with the incidents. Where possible, Commission staff has examined the products
reportedly involved in the incidents. Although the Commission has investigated the incidents

described in the investigation reports, the Commission has not necessarily determined the cause
of the incidents. :

Also enclosed are records pertaining to thirty-six product complaints and reported
incidents that were submitted to the Commission by consumers and others. The consumers or
submitters have confirmed the accuracy of the information in the complaints and reported
incidents. The Commission has neither investigated the incidents nor conducted or obtained any
evaluations of the products that corroborate the substance of the information contained in the
complaints and reported incidents. In some of the complaints and reported incidents we have
removed the identities of the complainants at their request.

TOther records responsive to your request are being withheld from the Commission's
taw enforcement investigatory file, RPS40096/RP960134, pursuant to the Exemptions 3,4,5,
7(D) and 7(E), 5 U.S.C. §§ 552(b)(3), (b)(4), (b)(5), 7(D) and (b)(7)(E), and sections 6(a)}(2),
6(b)(1) and 25(c) of the CPSA, 15 U.S.C. §§ 2055(a)(2) and (b)(1), and 2074(c). (EOLA
Exemption 3 provides for the withholding from disclosure of matters that are specifically
exempted from disclosure by another statute. In applying FOIA Exemption 3 to these records,
we are relying in part on section on CPSA section 6(a)(2) to withhold files that contain 1_
proprietary and confidential information. We must withhold pursuant to Exemptions 3 and 4 and
section 6(a)(2) of the CPSA. Section 6(a)(2) prohibits the Commission from disclosing
information that is exempt from disclosure under Exemption 4 of the FOIA. That exemption -
protects trade secrets and confidential commercial information directly reiated to a firm's
business That the firm has not made public and whose disclostre could give a substantial .
comrmercial advantage to a competitor. YSpecifically, we are withholding production quantities,
~ engineering plans and drawings, and customer and supplier information from'pages 5-16, 80-81,
81A-31RB, 131, 133-161, 167-171, and 175-250. We are withholding portions of pages 22, 24-
34,36-50, 55 and 255.__1 ' o -

We are also relying in part to section 6(5)(1) of the CPSA. That section prohibits the
Cormmission from disclosing information about a consumer product that identifies a
manufacturer or private labeler unless the Commission has taken "reasonable steps” to assure
that the information Me, that disclosure is fair in the circumstances, and that disclosure
will be reasonably related to effectuating the purposes of the laws that the Commuission ‘
administers. It would not be fair in the circumstances to disclose a firm's notes, drafts or minutes -

.of mestings to discuss and negotiate settlement agreements, when the company has requested
T ——— P T . -
confidentiality and such records are protecied from disclosure pursuant to 16 C.F.R. § 1101.33.
Specifically, we are withholding notes, drafts and negotiation materials from pages 103-108 and
162-166. :

Certain preliminary internal staff memoranda and analyses, including & portion of
pags 23, are also being withheld pursuant to FOIA Exemptions 3, and 7(E). Exemption 5
provides for the withholding from disclosure of inter-agency and intra-agency memoranda which
would not te available by law to a party other than an agency in litigation with the agency.
Exemption 7(E) provides for the withholding from disclosure records or information compiled
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for law enforcement purposes, o the extent that the production of such law enforcement records
or information would disclose techniques and procedures for jaw enforcement investigations OT
prosecutions of would disclose guidelines for law enforcement investigations or prosecutions if
such disclosure could reasonably be expected to risk circumvention of the law. The staff,

da-and analyses being wi_thheld are both E_@decisional and deliberative, consisting of
recommendations, opinions, suggestions and analyses. Any factual mareraisin the memoranda
aot covered by some other exemption are inextricably intertwined with exempt materials Or the
disclosure of the factual materials would itself expose the deliberative process. We have
determined that the disclosure of the law enforcement investigatory records responsive t0 your:
request would be contrary to the public interest. 1t would not be in the public interest 0 disclose
these materials because disclosure would (1) impair the frank exchange of views necessary with
respect t0 such matters, and (2) reveal the techniques, guidelines and strategies utilized by the
investigative and legal staff in developing the information regarding this investigation and other
on-going investigations, which if disclosed would significantly risk circumvention of the statutes
and regulations that the Commission administers. . ' :

FOIA Exemption 7(D) provides for the withholding from disclosure of records of
information compiled for law enforcement purposes 1o the extent that the production of such
records could reasonably be expected to disclose the identity of a confidential source, including 2
State, local, or foreign agency or authority or any private institution which fumished information
on a confidential basis. Wehave determined that the disclosure of the identities of confidential
SOMﬁS Sublic interest. It would not be
i The public interest to disclose confidential sources 01 trade complaints because disclosure
would discourage the public from making such trade complaints and deprive the Commission of
that source. Confidential sources oF trade complaints are an {mportant source of information for
the Commission where there are possible violations of federal 1aw and regulations, and the

anonymity of the complainants are a vital aspect to this means. of information gathering.

You will note that in some documents disclosed in_formation that could identify
injured parties has been deleted, because section 25(c) of the CPSA, 15 U.S.C. § 2074(c)(1),
prohibits such disclosures without the consent of those individuals. In some cases the parties

have denied consent or consent has not otherwise been obtained.

We are withholding records that are not past of the file and are not responsive to z' our
request at pages 18-21, 23, 35, 61, 63, g5-88, 101, 172-174, 045247, 252-254, 256-279, 281~

302, 305-312, 315, 317-321, 323-327, 332-336, 338-342 and 344-375.

Finally, other records from the Commission files responsive to your request relate to
thi&wﬁmmpmmmww Commission has obtained from
consumers, attorneys for consumers and others. The Comumission has not received connrmation
of tlie accuracy of the information in the complaints and reported incidents. Pursuant {0
Exemption 3 of the rOI1A, 5US.C. § 552(b)(3) and section 6(b)(1) of the Consumer Product
Safety Act (CPSA), 15U.8.C. 8§ 2055(%)(1), and our regulations, 16 CFR. § 1101.32,we must:
withhold the unconfirmed product complaints and reported incidents.
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10F CONSEL ) Kansas City, MO 64106
August 29, 2000
Freedom of Information Officer / / é,-g\ 3\
~Us. Consumer Product Safety Commission 3 'Q
Washington, D C. 20207 & QOI
Re:  Whiripool Dishwasher Fires @ W

- Pursuant ©© the Freedom of Informnation Act, please produce any angall information you
may have regarding an ongoing -nvestigation of Apool dishwashers, sllowing the 1996

Vhirlpool G158 7 = — ‘
recall of Whiripool dishwashers the CPSC gained foowledge of at Toas: five other fires outside ©

the recall. Toadd @ those five fires, 1 know that at least two deaths are associated with Whiripool

Dear Six or Madam: O 7/) \%. \Q\

dishwashers outside of the recall area.

e | jel ¢
We believe that the CPSC has at one Ume investigated, Of is nOwW investigating, these fires. P
We are respectfully requesting any and all information regarding that ongoing investigation. Pl }

Thank you for yous prompt response o fnis Freedom of Information ACt request and pleasé' D . '
do not hesitate 10 call me should you have any questions. ' k/ .

Sincerely,

o SHAMBERG, JOFINSON & BERGMAN,
- CHARTERED | :

By:

SRBAk
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August 29, 2000
S .- Freedom of Information Officer - : / / e
. U.S. Consumer Product Safety Commission S ' |

Washington, D.C. 20207

Re:  Whirlpool Dishwasher Fires O 2( «f | ' O
m / \
| | /,qn. 2% //1:/ g Yoo
_ “ apaeo 3
Pursuant to the Freedom of Information Act, we are regpectfully requesting any and all
documents you have relating to a 1994 closed-door ting/with Whirlpool regarding @2 ol ). :
dishwashers. We understand that there was a voluatary action plan instituted. We are seeking
information on any and all copsumers who were damaged by fires with these dishwashefs as well ‘
' as any other follow up informationrTHat you may have. - _D : %

Dear Sir or Madam:

I look forward to 'receiving these documents and please do not hesitate to call me should
~ you have any questions. : '
B LS

Sincerely,

SHAMBERG, JOHNSON & BERGMAN, - -
- CHARTERED ‘

SRS S




U.S. CONSUMER PRODUCT: SAFETY COMM[SSION
WASHINGTON, DC 20207

Todd A. Stevenson . : ' . Tel: 301-504-0785X1239

Deputy Secretary and - Fax: 301-504-0127
Freedom of Information Offt icer ) _ . Email: tstevenson@cpsc.gov

Office of the Secretary

October 6, 2000
CERTIFIED MATIL - :
Stephen R. Bough
Shamberg; Johnson & Bergman
4551 West 107" Street Suite 355
Overland, XS 66207
-Re: FOIA Reguests SO09005 d S0090052: ir | Dishwa. mplaints. Re \brted

Incidents, Investigations of Inmdents and Corrective Action or Recall File RP940096/RP9% 0134

[ File Search o Present

V!

—-Dear Mr. Bough:

Thank you for your Freedom of Information Act (FOIA) requests seeking information
from the U.S. Consumer Product Safety Commission (Commission). The records from the
Commission files responsive to your requests have been processed and copies of the releasable
responsive records are enclosed. The enclosed records include file information generated by the
Commission itself or its contractors for regulatory or enforcement purposes. These records are

- from law enforcement investigatory file including hazard assessments, memoranda, and other
correspondence, notes and documents. The Commission has established management systems
under which supervisors are responsible for reviewing the work of their employees or
contractors. The file information materials are final and have been prepared and accepted by the
Commission's staff under such review systems. The Commission believes that it has taken
reasonable steps to assure the accuracy of the information. Please note that the Commission's
staff, not the Commissioners themselves, made the preliminary determination that this product
presented a substantial risk of injury to the public as defined ! oy the Consumer Product Safety
Act (CPSA)

The enclosed records include twenty-three Epidemiologic Investigation Reports with .
the underlying and supporting documentation and two reports from local fire departments. The
Commission has received this mformation from its formal investigation systems. Through these
systems the Commission hopes to learn when specific products are associated with iliness, injury
or death. The Commission believes that it has taken reasonable steps to assure the accuracy of
this information. While conducting the interviews for the investigation reports, Commission
staff or contractors have spoken with the individuals involved or with others who witnessed or

CPsC Hotliné‘. 1-800-638-CPSC{2772) % CPSC's Web Site: hitp://www.cpsc.gov
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are familiar with the incidents. Where possible, Commission staff has examined the products
reportedly involved in the incidents. Although the Commission has investigated the incidents
described in the investigation reports, the Commission has not necessarily determined the cause
of the incidents.

Also enclosed are records pertaining to thirty-six product complaints and reported
incidents that were submitted to the Commission by consumers and others. The consumers or
submitters have confirmed the accuracy of the information in the complaints and reported
incidents. The Commission has neither investigated the incidents nor conducted or obtained any
evalnations of the products that corroborate the substance of the information contained in the
complaints and reported incidents. In some of the complaints and reported incidents we have
removed the identities of the complainants at their request.

Other records responsive to your request are belng withheld from the Commission's

law enforcement investigatory file, RP940096/RP960134, pursuant to the Exemptions 3, 4, 5,
7(D) and 7(E), 5 U.S.C. §§ 552(b)(3), (b)(4), (b)(5), 7(D) and (b)(7)(E), and sections 6(a)(2),
6(b)(1) and 25(c) of the CPSA, 15 U.S.C. §§ 2055(a)(2) and (b)(1), and 2074(c). FOIA
Exemption 3 provides for the withholding from disclosure of matters that are spemﬁcal]y\
exempted from disclosure by another statute.” In applying FOIA Exemption 3 to these records
we are relying in part on section on CPSA section 6(a)(2) to withhold files that contain %
proprietary and confidential information. We must withhold pursuant to Exemptions 3 and 4 and
section 6(a)(2) of the CPSA. Section 6(a)(2) prohibits the Commission from disclosing
information that is exempt from disclosure under Exemption 4 of the FOIA. That exemption
protects trade secrets and confidential commercial information directly related to a firm's
business that the firm has not made public and whose disclosure could give a substantial
commercial advantage to a competitor. Specifically, we are withholding production quantities,
engineering plans and drawings, and customer and supplier information from pages 5-16, 80-81,
81A-81B, 131, 133-161, 167-171, and 175-250. We are withholding portlons of pages 22, 24~
34, 36-50, 55 and 255.

We are also relying in part to section 6(b)(1) of the CPSA. That section prohibits the
Commission from disclosing information about a consumer product that identifies a
manufacturer or private labeler unless the Commission has taken "reasonable steps” to assure
that the information is accurate, that disclosure is fair in the circumstances, and that disclosure
will be reasonably related to effectuating the purposes of the laws that the Commission
administers. It would not be fair in the circumstances to disclose a firm's notes, drafts or minutes
of mestings to discuss and negotiate settlement agreements, when the company has requested
confidentiality and such records are protected from disclosure pursuant to 16 C.F.R. § 1101.33.
Specifically, we are withholding notes, drafts and negotiation materials from pages 103-108 and
162-166.

Certain prehmmary internal staff memoranda and analyses, including a portion of
page 25, are also being withheld pursuant to FOLA Exemptions 5, and 7(E). Exemption 5
provides for the withholding from disclosure of inter-agency and intra-agency memoranda which
would not be available by law to a party other than an agency in litigation with the agency.
Exemption 7(E) provides for the withholding from disclosure records or information compiled
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for law enforcement purposes, to the extent that the production of such law enforcement records
or information would disclose techniques and procedures for law enforcement investigations or
prosecutions or would disclose guidelines for law enforcement investigations or prosecutions if
such disclosure could reasonably be expected to sk circumvention of the law. The staff
memoranda and analyses being withheld are both predecisional and deliberative, consisting of
recommendations, opinions, suggestions and analyses. Any factual materials in the memoranda
not covered by some other exemption are inextricably intertwined with exempt materials or the

~ disclosure of the factual materials would itself expose the deliberative process. We have
determined that the disclosure of the law enforcement investigatory records responsive to your
request would be contrary to the public interest. It would not be in the public interest to disclose
these materials because disclosure would (1) impair the frank exchange of views necessary with
respect to such matters, and (2) reveal the techniques, guidelines and strategies utilized by the
investigative and legal staff in developing the information regarding this investigation and other
on-going investigations, which if disclosed would significantly risk circumvention of the statites -
and regulations that the Commission administers. .

FOIA Exemption 7(D) provides for the withholding from disclosure of records or
information compiled for law enforcement purposes to the extent that the production of such
records could reasonably be expected to disclose the identity of a confidential source, induding a
State, local, or foreign agency or authority or any private institution which furnished information

“on a confidential basis. We have determined that the disclosure of the identities of confidential
sources at pages 25-47, 49, 50 and 55, would be contrary to the public interest. It would not be
in the public interest to disclose confidential sources or trade complaints because disclosure

- would discourage the public from making such trade complaints and deprive the Commission of

" that source. Confidential sources or trade complaints are an important source of information for

the Commission where there are possible violations of federal law and regulations, and the
anonymity of the complainants are a vital aspect to this means of information gathering.

You will note that in some documents disclosed information that could identify
injured parties has been deleted, because section 25(c) of the CPSA, 15 U.S.C. § 2074(c)(1),
prohibits such disclosures without the consent of those individuals. In some cases the parties
have denied consent or consent has not otherwise been obtained.

We are withholding records that are not part of the file and are not responsive to your
request at pages 18-21, 23, 35, 61, 63, 85-88, 101, 172-174, 245-247, 252-254, 256-279, 281-
302, 305-312, 315, 317-321, 323-327, 332-336, 338-342 and 344-375.

Finally, other records from the Commission files re‘sfponsive to your request relate to
thirty-six product complaints and reported incidents that the Commission has obtained from
consumers, attorneys for consumers and others. The Commission has not received confirmation
of the accuracy of the information in the complaints and reported incidents. Pursuant to
Exemption 3 of the FOIA, 5 U.S.C. § 552(b)(3) and section 6(b)(1) of the Consumer Product
Safety Act (CPSA), 15 U.S.C. § 2055(b)(1), and our regulations, 16 C.F.R. § 1101.32, we must
withhold the unconfirmed product complaints and reported incidents.
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FOIA Exemption 3 provides for the withholding from disclosure of matters that are
specifically exempted from disclosure by another statute. In applying FOIA Exemption 3, we
are relying on section 6(b)(1) of the CPSA. That section prohibits the Commission from
disclosing information about a consumer product that identifies a manufacturer or private labeler
unless the Commission has taken "reasonable steps" to assure that the information is accurate,
that disclosure is fair in the circumstances, and that disclosure will be reasonably related to
effectuatinig the purposes of the laws that the Commission administers. See Commission
regulation, 16 C.F.R. § 1101.32. The Commission's policy is to withhold each consumer
complaint and reported incident unless: (1) the Commission has conducted an investigation of
the complaint and reported incident, and the investigation corroborates the substance of the
complaint and reported incident; (2) the Commission has conducted or obtained a technical,
scientific, or other evaluation of the product that is the subject of the complaint and reported
incident, and evaluation corroborates the substance of the information contained in the complaint
and reported incident; or (3) the consumer or person reporting or submitting the incident
confirms the accuracy of the information. The Commission did not take any of these steps with
regard to these certain consumer complaints and reported incidents responsive to your request.
While it has been Commission practice since June 1983 to seek confirmation of incoming
consumer complaints and incidents, the Commission does not have the resources to seek.
confirmation of the complaints and incidents where a consumer has not responded to our request
for confirmation of the information. - 4

According to the Commission's regulations implementing the FOIA at 16 CF.R. §

- 1015.7, a partial denial of access to records may be appealed to the General Counsel of the
Commission within thirty (30) days of your receipt of this letter. An appeal must be in writing
and addressed to: FOIA APPEAL, General Counsel, ATTN: Office of the Secretary,

U.S. Consumer Product Safety Commission, Washington, D. C. 20207.

Processing this requeét,_performing the file searches and preparing' the information,
cost the Commission $200.00. In this instance, we have decided to waive all of the charges.

Sincerely,

Todd A. Stevenson

‘Enclosures



A-....\

SHAMBERG, J OHNSON & BERGMAN

r\?

-,

250 f':‘" Tl C}&é.rtered
‘ . §REEL e : .
JOHN £ SHAMBERGE . (‘ %55@30\5: 1"071-11 Steet Kansas City, Kansas Office:
LYNN R, JOHNSON* a4 \5 2 Suite 355 One Securicy Plama
VICTOR A. BERGMAN® T ™ Overland Park, Kansas 66207 Suite M4
JOHN M. BARISL® ) Kansas Ciry, XS 66101
. STEPHEN N, SIX* : Tel: (913) 642-0600 o . '
ﬁﬁ R.BOUCH* . _ Fax: (513) 642-9629 . Ka.nsas City, Missom:i Office:
HEE Email: mail@sjblaw.com = Searrct Ascade Bulding
. N . uite
oD N KNS S Website: herp:/fwww.sjblaw.com _ 819 Walmuux Sereet

$0F COUNSEL ‘ : : Kansas City, MO 64106

Angust 29, 2000

Freedom df Information Officer : ' ' / / 14.—-—0 \\ :
U.S. Consumer Product Safety Commission : ‘ Q‘*
Washington, D.C. 20207 _ | 0

)
Re:  Whirlpool Dishwasher Fires _ o \g \

Dear Sir or Madam'l

may have regarding an ongoing investigation of Whirlpooi dishwashers./Following the 1996
recall of Whirlpool dishwashers the CPSC gained knowledge of at least five other fires outside
the recall. To add to those five fires, | know that at least two deaths are e associated with Whiripool
dishwashers outside of the recall area.
— | S o ;é/ C
We betieve that the CPSC has at one time investigated, or is now investivating, these fires.
We are respectfully requesting any and all information regarchncr that ongoing investigation. -6'0-('.,(/(}

Pursuant to the Freedom of Information Act, please produce any angrall information you ﬁb\
)

Thank you for your prompt response to this Freedom of Informauon Act request and please
do not hesitate to call me should you have any questions. {_Q Y

Sincerely,

- |  SHAMBERG, JOENSON & BERGMAN,
. CHARTERED

By:

SRB/Kk



U.S. CONSUMER PRODUCT SAFETY COMMISSION |
WASHINGTON, DC 20207

Mickze! S. Solender ' ' Tei; {301) 504-0980
Ganeral Counsel : : : Fax: (301) 504-0403

Cffica of the General Counsel

Email: cpsc-ge@opse.gov

February 1, 2001

Steven E. Crick, Esq.

Humphrey, Farrington & McClain, P.C.
221 West Lexington, Suite 400

P.0O. Box 900

Independence, Missouri 64051

Re: FOIA Appeal S0100138:Milton Bradley “Fibro-Clay”
1983 Recall/Corrective Action Recall File ID830037

Dear Mr. Crick:

By letter dated December 18, 2000, you appealed the decision of the Commission's
Freedom of Information (FOI) Officer to withhold information responsive to your Freedom of-
Information Act (FOIA) request. Under authority delegated to me by the Commission, 16 C.F.R.
§ 1015.7, I have reviewed your appeal and the responsive information. The FOI Officer has
reconsidered his decision to withhold pages 34, 44 (with portions deleted), 45, and 56-60.
Therefore, these pages are enclosed. As to the remainder of the responsive information, I affirm
the FOI Officer's decision to withhold the information pursuant to FOIA Exemptions 3 and 4. 5
- U.S.C. §§ 552(b)(3) and (4).

FOIA Exemption 3 provides for withholding information that is specifically exempted
from disclosure by another statute. In applying FOILA Exemption 3 to the withheld information, I
am relying on section 6(a)(2) of the Consumer Product Safety Act (CPSA). 15 U.S.C. ‘
§ 2055(a)(2).

Section 6(a)(2) expressly prohibits the disclosure of information reported. to or otherwise
obtained by the Commission that contains or relates to trade secrets or other confidential
comumercial information. Section 6(a)(2) incorporates Exemption 4
of the FOIA. That exemption protects trade secrets and confidential commercial information
obtained from a person. Commercial information is confidential if disclosure
is likely (1) to impair the government’s ability to obtain the necessary information in the
fumure or (2) to cause substantial harm to the competitive position of the person from whom the
information was obtained. In addition, voluntarily-submitted information is confidential

CPSC Hotline: 1-800-638-CPSC{2772) % CPSC's Web Site: hitpJ/fwww.cpsc.gov



Steven E. Crick, Esq.
February 1, 2001

Page 2

provided it is not customarily disclosed to the public by the submitter. See. Critical Mass
Enerev Project v. NRC, 975 F.2d 871,879 (D.C.Cir. 1992). The documents being withheld
pursuant to FOIA Exemption 3, relying on CPSA section 6(a)(2), and FOIA Exemption

4 contain Milton Bradley’s proprietary sales volume information (pages 15, 262, 305-307, and
448-452) and the company’s internal distribution processes, as well as the company’s
distributors’ identities (pages 34 and 308-309). As a note of clarification, in the FOI Officer’s
letter, he referred to pages “205-307.” It shouid have read pages *305-307.”

You have the right to. seek judicial review of this decision as provided by 5 U.S.C.
- §552(a)(4)(B). '

Sincerely,

St S4/]

Michael S. Solender

Enclosures
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1l

packet of 1nformat10n submitted to me, partlcularly, information pertaining to Milton Brad A
customers. I seek this information because I represent the family of a}chool teacher who die
~mesothelioma. Did Milton Bradley include her employer, the State of Missouri or any -
' subdivision of the State or her school, College View School for the Severely Handicapped or -
Eagle Picher School, in its submission to the CPSC? Those customers, along with potentlal
suppliers to my client’s employer or school may be listed.

Certainly, since the product was discontinued in the early 1980's there is no strong

argument against providing the list to a potential victim of the product The victim’s interests
should over weigh that of Milton Bradley.

‘The CPSC letter of Dec. 6 specifies the documents withheld from production. We appeal
that denial and request each withheld document. If there is another form to be served with this
appeal, please provide that to my office, a fax would be appreciated.

Thank you.
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U.S. CONSUMER PRODUCT SAFETY COMMISSION
WASHINGTON, DC 20207

Todd A. Stevenson o ' Tel: 301-504-0785X 1239
Deputy Secretary and . : _ Fax: 301-504-0127
Freedam of Information Officer - ' Email: tstevenson@cpsc.gov
Office of the Secretary '
Soes , December 6, 2000
CERTIFIED MAIL -
Steven E. Crick : | : ' ' S |
Humphrey, Farrington & McClain _ C
. 221 West Lexington Suite 400 : - R
" PO BOX 900 '

Independence, MO 64051

Dear Mr. Crick: [ ——

Thank you for your Freedom of Information Act (FOIA) request seeking information
from the U.S. Consumer Product Safety Commission {(Commission). The records from the
Commission files responsive to your request have been processed and copies of the releasable
portions are enclosed. The enclosed records include file information generated by the
Commission itself or its contractors for regulatory or enforcement purposes. These records are
in the Commission’s Office of Compliance file ID830037 and are identified as hazard
assessment memoranda, correspondence, notes and documents. The Commission has established
management systerns under which supervisors are responsible for reviewing the work of their
employees or contractors. The file information materials are final and have been prepared and -
accepted by the Commission’s staff under such review systems. The Commission believes that it
has taken reasonable steps to assure the accuracy of the information. -

We must withhold from certain portions of the file materials containing propristary . . -
and confidential information submitted by Milton Bradley Company to the Commission's Office
of Compliance. The records have been claimed as confidential by the submitting firm and we
must withhold those portions pursuant to Exemptions 3 and 4 of the FOIA, 5 U.S.C. §§ 552(b)(3)
and (b)(4), and section 6(a)(2) of the Consumer Product Safety Act (CPSA), 15US.C. §
2055(a)(2). FOIA Exemption 3 provides for the withholding from disclosure of matters that are
specifically exempted from disclosure by another statute. In applying FOIA Exemption 3 in this
instance we are applying in part section 6(2)(2) of the CPSA. Section 6(a)(2) prohibits the
Commission from disclosing information that is exempt from disclosure under Exemption 4 of
the FOIA. That exemption protects trade secrets and confidential commercial information.

CPSC Hotline: 1-800-638-CPSC(2772) % CPSC's Web Site: hitp:/fwww.cpsc.gov
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Confidential commercial information is information directly related to a firm's business that the
firm has not made public and whose disclosure could give a substantial commercial advantage to
a competitor. Specifically, we withholding Milton Bradley Company proprietary sales volume

details (from pages 15, 262, 205-307, and 448-452), and company internal distribution processed - -

and distributor identities (from pages 34, 44-45, 56-60, and 308-309).

. According to the Commission's regulations implementing the FOIA at
16 CF.R. § 1015.7, a partial denial of access to records may be appealed to the General Counsel
of the Commission within thirty (30) days of your receipt of this letter. An appeal must be in
.. writing and addressed to: FOIA APPEAL, General Counsel, ATTN: Office of the Secretary,
U.S. Consumer Product Safety Commission, Washington, D.C. 20207

%rocessing this request, performing the file searches and preparing the information,
cost the Commission $80.00. In this instance, we have decided to waive all of the charges. -

d{ /P
Todd A. Stevenson o
Enclosures T .
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_ October 25, 2000

VIAFAX: 301-504-0127

" Consumer Products Safety Commission

.. Washington, D.C. 20207 | RS

Milton Bradley Company-“Fibro-Clay”
Dear Sir or Madam:
Pursuant to the Freedom of Information Act, Irequest copiés of any materials concerning the

Milton Bradley product Fibro-Clay. It is my understanding that in 1983 the CPSC took action on
this asbestos-containing product. A copy of the CPSC Press Release is enclosed. Thank you for

your help.
. Sincerely,
Steven E. Crick
SEC:aes

Enclosure

Re:  Freedom of Information Act _ | S



U.S. CONSUMER PRODUCT SAFETY COIVIM!SSION
WASHINGTON, DC 20207

Todd A. Stevenson ' . © Tek 301-504-0785X1239
Deputy Secretary and : Fax: 301-504-0127
Freedom of Information Officer ) Emait: tstevenson@cpsc.gov

Office of the Secretary

. December 6, 2000
CERTIFIED MAIL -

Steven E. Crick :
Humphrey, Farrington & McClam _
- 221 West Lexington Suite 400 ' e
PO BOX 500
Independence, MO 64051

‘Recall File ID830037 _ _ e
wrimmm——-Pear Mr. Crick: , _ f ,,,_‘_.,._‘______

Thank you for your Freedom of Information Act (FOIA) request seeking information
from the U.S. Consumer Product Safety Commission (Commission). The records from the
Comumission files responsive to your request have been processed and copies of the releasable

_portions are enclosed. The enclosed records include file information generated by the

Commission itself or its contractors for regulatory or enforcement purposes. These records are

- in the Commission’s Office of Compliance file ID830037 and are identified as hazard
assessment memoranda, correspondence, notes and documents. The Commission has established
management systems uinder which supervisors are responsible for reviewing the work of their
employees or contractors. The file information materials are final and have been prepared and -
accepted by the Commission's staff under such review systems. The Cormmss10n believes that it
has taken reasonable steps to assure the accuracy of the information.

We must withhold from certain portions of the file materials containing proprietary
and confidential information submitted by Milton Bradley Company to the Commission's Office
of Compliance. The records have been claimed as confidential by the submitting firm and we
must withhold those portions pursuant to Exemptions 3 and 4 of the FOIA, 5 U.8.C. §§ 552(b)(3)
and (b)(4), and section 6{a)(2) of the Consumer Product Safety Act (CPSA), 15U.S.C. § |
2055(a)(2). FOIA Exemption 3 provides for the withholding from disclosure of matters that are
specifically exempted from disclosure by another statute. In applying FOIA Exemption 3 in this
instance we are applying in part section 6(2)(2) of the CPSA. Section 6(a)(2) prohibits the
Commission from disclosing information that is exempt from disclosure under Exemption 4 of
the FOIA. That exemption protects trade secrets and confidential commercial information.

CPSC Hotiine: 1-800-638-CPSC(2772) % CPSC's Web Site: hitp:/fwww.cpsc.gov
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Confidential commercial information is information directly related to 2 firm's business that the
firm has not made public and whose disclosure could give a substantial commercial advantage to
a competitor. Specifically, we withholding Milton Bradley Company proprietary sales volume
details (from pages 15, 262, 205-307, and 448-452), and company internal distribution processed
and distributor identities (from pages 34, 44-45, 56-60, and 308-309).

_ According to the Commission's regulations implementing the FOIA at -
16 C.F.R. § 1015.7, a partial denial of access to records may be appealed to the General Counsel

- of the Commission within thirty (30) days of your receipt of this letter. An appeal must be in

writing and addressed to: FOLA APPEAL, General Counsel, ATTN: Office of the Secretary,
U.S. Consumer Product Safety Commission, Washington, D.C. 20207

Processing this request, performing the file searches and pre?aring the information,
cost the Commission $80.00. In this instance, we have decided to waive all of the charges.

Sincerely,

: Todd A, Stevenson
Enclosures
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| U.S. CONSUMER PRODUCT SAFETY COMMESSION
WASHINGTON, DC 20207
Todd A. Stevenson o Tel: 301-504-0785X1239
Deputy Secretary and ‘ : ‘ . Fax: 3015040127
Freadom of Information Officer . Email: tstevenson@cpsc.gov

Cffice of the Secretary

December 6, 2000
CERTIFIED MAIL

Steven E. Crick
Humphrey, Farrington & McClain
. 221 West Lexington Suite 400 R
PO BOX 900 :
Independence, MO 64031

Re: FOIA Request S0100138: Milton Bradlev “Fibro-Clay” 1983 Recall / Corrective Action
Recall File ID830037

Dear Mr. CﬁCk: T

Thank you for your Freedom of Information Act (FOIA) request seeking information
from the U.S. Consumer Product Safety Commission (Commission). The records from the
Commission files responsive to your request have been processed and copies of the releasable
portions are enclosed. The enclosed records include file information generated by the
Commission itself or its contractors for regulatory or enforcement purposes. These records are
in the Commission’s Office of Compliance file ID830037 and are identified as hazard
assessment memoranda, correspondence, notes and documents. The Commission has established
management systems under which supervisors are responsible for reviewing the work of their -
employees or contractors. The file information materials are final and have been prepared and
accepted by the Commission's staff under such review systems. The Commission believes that it
has taken reasonable steps to assure the accuracy of the information.

"'We must withhold from certain portions of the file materials containing proprietary
and confidential information submitted by Milton Bradley Company to the Commission's Office
of Compliance. The records have been claimed as confidential by the submitting firm and we
must withhold those portions pursuant to Exemptions 3 and 4 of the FOIA, 5 U.S.C. §§ 552(b)(3)
and (b)(4), and section 6(a)(2) of the Consumer Product Safety Act (CPSA), 15US.C. §
2055(a)(2). FOIA Exemption 3 provides for the withholding from disclosure of matters that are
specifically exempted from disclosure by another statute. In applying FOIA Exemption 3 in this
instance we are applying in part section 6(a)(2) of the CPSA. Section 6(a)(2) prohibits the
Commission from disclosing information that is exempt from disclosure under Exemption 4 of
the FOIA. That exemption protects trade secrets and confidential commercial information.

CPSC Hotline: 1-800-638-CPSC(2772) % CPSC‘s Web Site: http:/www.cpsc.gov
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October 25, 2000

. - 7 ‘ | '
VIA FAX: 301-504-012 | | . / q

"Consurnﬁ Products Safety Commission
‘Washington, D.C. 20207 .

_Re: _ Freedom of Information Act
Milton Bradley Company-“Fibro-Clay” | 3 7&( Y, af ‘{ L/

. QSR
Dear Sir or Madam: :

Pursuant to the Freedom of Information Act, I request copies of any materials concerning the |
Milton Bradley product Fibro-Clay. It is my understanding that in 1983 the CPSC took action on
this asbestos-containing product. A copy of the CPSC Press Release is enclosed. Thank you for

yow help.
0 6?0
SEC:ﬁes Woéé
~ Enclosure
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NEWS from CPSC

U.S. Consumer Product Safety Commission

Office of Information and Public Affairs - Washington, DC 20207

FOR IMMEDIATE RELEASE
March 1983
Release # 83-012

CPSC and Milton Bradley Co. Recall "Fibro-Clay"

. Washingtor, D.€. = The Consumer-Product Safety €ommission and the Milton Bradley Company of
Springfield, Massachusetts, have been advised that asbestos has been found in packages of Milton -
Bradley's "Fibro-Clay”, a school art modeling compound used to make paper mache’. The company is

. voluntarily recalling the product. i

The Commission is taking immediate action to assure that manufacturers have not resumed using
asbestos in this or any similar school art supplies and to assure that no additional lots of the old products
containing asbestos exist. This will be accomplished through a nationwide sampling and testing program
of distributors of this type of product. ' o ‘

. Milton Bradley made Fibro;Clay from 1967 until 1975, when it ceased manufacture of the product. The
- firm stated that no asbestos has been used in the formula since 1972, and that the quantity sold by its
Educational Division was relatively small.| - B

Schools and consumers are advised to stopjusing Milton Bradley Fibro-Clay, even through the presence
of asbestos may be limited to only a small percentage of this product. The Commission recommends
placing the product in a plastic bag , trying;to disturb the product as little as possible, and cleaning any
areas contacted by the Fibro-Clay with water. ,

Asbestos has been shown to cause cancer of the lung and other organs according to studies of workers
and others exposed to asbestos. The Commiission is concerned that children in schools where Fibro-Clay
is used might be exposed to airborne asbestos in view of the powdered composition of the product.
School authorities in Wayne, New Jersey, recently identified asbestos in Fibro-Clay.

. The Commission has been alerted to this miatter by a WCBS-TV broadcast in New York City and by a
letter from Dr. Irving J. Selikoff, a Professor at the Mount Sinai Medical Center in New York City,
describing recent tests of the product he conducted.

For further information, consumers may call the Milton Bradley Company (413) 525-6411, or the
Consumer Product Safety Commission's to}l-free Hotline on 800-638-CPSC. A teletypewriter number
for the hearing impaired is 800-638-8270. :

The U.S. Consumner Product Safety Commission Pmeds the public from unreasonable risk of injury or death from 15,000

types of consumer products under the agency's jurisdiction. To report a dangerous product or-a product-related injury and for

information on CPSC’s fax-on-demand service, calllCPSC's hotline at (800) 638-2772 or CPSC's teletypewriter at (800)

638-8270. To order a press release through fax-on-demand, call (301) 504-0051 from the handset of your fax machine and
= enter the release number. Consumers can obtain thig release and recal! information or report product hazards to

info@epsc.gav. f

tofl " ' . 10/12/2000 9:25 AM



