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Record of Commission Action
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Commissioners Voting:  Chairman Hal Stratton
Commissioner Thomas H. Moore
Commissioner Mary Sheila Gall

ITEM:

In the Matter of Daisy Manufacturing Company (CPSC Docket No. 02-2) —
New Proposed Offer of Settlement by Daisy Manufacturing Company
(Briefing package dated November 13, 2003, OS No. 3596)

DECISION:

The Commission voted (2-1, Commissioner Moore dissenting) to accept the proposed
Offer of Settlement with specific changes to the Order and direct the General Counsel to
draft an appropriate Order. Daisy Manufacturing Company submitted the Settlement
Proposal for CPSC Docket No. 02-2, In the Matter of Daisy Manufacturing Company.

on November 5, 2003 and amended it on November 10, 2003.

Chairman Stratton and Commissioners Gall and Moore each issued a statement with
their votes. The statements are attached.

Todd A. Stevenson
Secretary

* Ballot vote due November 14, 2003



U.S. CONSUMER PRODUCT SAFETY COMMISSION

STATEMENT OF CHAIRMAN HAL STRATTON REGARDING THE CPSC V. DAISY
MANUFUACTURING CO., CPSC DOCKET No. 02-02.

L. Introduction

This matter now comes before the U.S. Consumer Product Safety Commission
(“Commission”) on a revised settlement offer made by Daisy Manufacturing Co.
(“Daisy”} to the Commission on November 5, 2003. An original settlement offer was
transmitted to the Commission via the administrative law judge (“ALJ”) on May 14, 2003,
which was denied by the Commission by a vote of two to one.

Upon receipt of the original settlement offer from the ALY on May 14, 2003, 1
found, as a Commissioner who was not present prior to sending this case to the ALJ for
adjudication, that I had very little access to the facts a.nd evidence of the case necessary to
make an informed decision as to the settlement offer.' I then requested that the parties
waive the ex parte prohibition preventmg Commissioners from dlscussmg the case with
either Daisy or complaint counsel.” This request was rejected by Daisy.? Under those
circumstances, I voted not to accept the original settlement offer on September 15, 2003,
as I did not feel I had, nor could I legally obtain, the requisite k:nowledge necessary to
make an informed decision as to the settlement offer made by Daisy.*

Subsequently on October 14, 2003, Daisy submitted a motion to reconsider the
previous settlement offer based primarily on Daisy’s financial condition and their reported
1nab111ty to obtain liability insurance at any reasonable price. Dalsy alleges their

“precarious financial condition” is a direct result of this action.” Upon receipt of this
request, I once again asked the parties to waive the ex parte prohibition and allow the
Commissioners to learn the facts and evidence of the case necessary to make an informed
decision regarding the settlement offer. This time, both parties agreed to the ex parte
waiver request.

My staff and I then met independently with Daisy and complaint counsel to leam
the details of the case. We asked each side to give us their best evidence and to objectively
evaluate the case for us. We assume the parties complied with this request in our meetings.

! The case was initiated on October 30, 2001 by a 2-1 vote of the Commission. The ALJ was appointed in
this case on February 7, 2002.
? The Commission is prohibited from contacting either party after the matter has been referred to the ALJ by
certain provisions of the Administrative Procedures Act, 5 U.S.C. §§ 554, 557, and CPSC regulations, 16
CFR § 1025.68, as the Commission would eventually hear any appeal of the ALJ’s decision in the case.
* It is my belief that had Daisy agreed to the request, this matter could have been resolved some time ago.

* As it turns out, there was apparently another earlier settlement offer made by Daisy which the ALJ did not
see fit to transmit to the Commission.
* October 14, 2003, motion by Daisy counsel for reconsideration of proposed settlement offer, page two.
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We have had additional conversations with each party to clarify certain points and have
had the opportunity to review all the supporting documentation in the case.

Although I consider this administrative legal proceeding to be burdensome and
inefficient, it was my original intent to let the matter proceed through the process and deal

. with the case if it came back to the Commission on appeal. However, the settlement offer

and party’s eventual agreement to present the evidence on both sides to the Commission,
caused me to fully review the facts and evidence of the case. Since I am now familiar with
all the relevant facts and evidence in the case--evidence that would be adduced at the
administrative hearing in the matter-- it seems unnecessary and particularly inefficient to
allow this case to go through what would be years of costly litigation from which we will
learn nothing new. Under the circumstances, I have decided to accept the latest, revised
settlement offer proffered by Daisy. Ihave made this decision based on the following
reasons: '

1. Based upon the evidence adduced in the case, I am not at all sure the CPSC
complaint counsel would prevail on the merits of the case. Should the complaint counsel
fail in their efforts to prove their case, consumers would obtain no benefit from a long and
costly legal proceeding. The settlement, on the other hand, affords consumers a number of
benefits that are enumerated therein and will be put in place immediately.®

2. Tam concerned about the animosity on the part of all the parties in this case
which I consider to be partlcularly rancorous. I would add that this rancor seems to go
even to the attitude of the ALJ.” This type of attitude, although now all too common in
litigation, causes the process to be much more expensive than necessary and particularly
inefficient. It also causes the parties to be excessively adversarial to the point that
litigation decisions could potentially be made for reasons other than trying to reach a just
and amicable resolution of the case. As it stands now, if Daisy would remain solvent, this
litigation could go on for years. Since all of the Commissioners now have access to and
now know all of the relevant facts and evidence in the case, it would seem particularly
imprudent to let the parties and the ALJ go on fighting for years in a case that would
develop no further evidence or facts. A settlement not only resolves the litigation but also
results in immediate benefits to consumers. In addition, the CPSC can better use its
limited resources in making the market a safer place for consumers by amicably resolving
this case now.

3. Although I don’t consider it determinative in itself, I have also taken Daisy’s
financial condition into consideration. From a review of the extensive financial
documentation that we requested and received from Daisy, it is clear that Daisy is in a
“precarious financial” condition as alleged. It is less clear to me the role this proceeding
has played in Daisy’s financial condition. I believe the CPSC action may now be a factor
in Daisy’s financial condition, but I do not believe it is the only factor. Nevertheless, when
considered with the other reasons to settle this matter, a settlement would provide certain
immedtate benefits to consumers, which they would not receive if Daisy becomes
insolvent or this litigation drags on for years.

It is for these reasons, as more fully developed below, that I have voted to accept
the revised settlement offer.

¢ Appendlx “A” is attached hereto which includes the major points of the settlement agreement.
7 See letter of ALJ transmitting offer of settlement dated May 12, 2003.
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Statement of Chairman Hal Stratton Re: CPSC v. Daisy, CPSCNo. 02-02

I Background

This case involves two models of multi pump,® gravity feed® air guns produced by
Daisy — the Model 880 and Model 856.'° Complaint counsel alleges that the air guns
represent a substantial product hazard in violation of § 15 of the Consumer Product
Safety Act (CPSA), 15 U.S.C. §2064 and a substantial risk to children under §15 of the
Federal Hazardous Substances Act (FHSA) 15 U.S.C. § 1274.

A. Prior CPSC Actions Concerning BB Guns

Before this case was filed, CPSC dealt with air rifles on numerous occasions,
through petitions and investigations. On four separate occasions, the Commission has been
asked to regulate air guns.'' Throughout its 30-year history, the Commission consistently
found that regulating this product would not enhance safety.'” Rather, the Commission has
continuously made the determination to work with voluntary standards organizations to
improve the safety standards of these products.'?

Prior to the investigation that led to the filing of this case, the Commission
investigated air guns seven separate times, utilizing a variety of disciplines, including
~ engineering and human factors. With the exception of the investigation leading to this
case, none of the investigations resulted in a preliminary determination that the product
represented a substantial product hazard. In addition, these investigations showed that the
air guns met existing voluntary standards.' The Commission has never found that air
rifles, or any model of air rifle, constitute a substantial product hazard.

8 A multi pump air gun uses air to propel a BB. The speed at which the BB is propelled increases when the
gun is pumped more than one time.

% A gravity feed air gun uses gravity to position BBs into firing position when the air gun is loaded.

' As originally designed, the two air guns fired BBs and pellets at speeds up to about 650 fps, depending
upon the amount of times the air gun was pumped. (The 856 was later redesigned, and is now a pellet only
air gun.) Approximately ¢ million of the air guns have been sold since 1972. The air guns are marketed,
along with other high velocity air guns, under the description, *Powerline.” Daisy’s web site notes that the
air guns are intended for users who are age 16 and older. Lower powered air guns (guns that shoot BBs at
350 fps or less), as marketed as under the description “Youthline”,

1 “Petition from the Western Massachusetts Public Interest Research”, HP-74-5 (Dec. 17, 1973); “Petition
from Kenneth J. Jacoby” HP 75-21 (May 23, 1975); Petition of The Children’s Memorial Hospital, Octobe
31,1984; and Petition of the Education Fund, April 24, 1989, : :
12 See, ¢.g., Letter, Sade E. Dunn to Stephen Rider, November 16, 1981 and minutes of Commission
meeting, September 24, 1981.

13 The most significant voluntary standards relating to air rifles are published by the American Society for
Testing and Materials (ASTM), a voluntary organization of over 30,000 individuals from over 100 countries.
ASTM produces standards for a wide variety of products, which standards serve as guidance for
government, industry, and consumer advocacy groups. The relevant ATSM standards for air guns are F 589-
92, “Standard Consumer Safety Specification for Non-Powder Guns”, and F590-92, “Standard Consumer
Safety Specification for Non-Power Gun Projectiles and Propellants”.

"“These standards included ASTM Standard F 589 9.1.4.5-5 which provides that an air gun should be able to
fire 100 projectiles without an accidental firing or failure to fire.
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B. Analysis of Facts

Over the course of considering Daisy’s settlement offer, and after the ex parte
waiver, my office has had the opportunity to be briefed by both complaint counsel and
Daisy on the issues involved in this case, and to examine documents including
depositions, experts’ reports, and summaries of the evidence prepared by the parties. In
the light of the information presented during reconsideration, several facts have become
apparent:

1. The failure of air guns, particularly gravity fed air guns, to properly
load, feed, and fire a BB may happen for a variety of reasons, and may
not be limited to the particular models involved in this litigation.

2. Loading, feeding, and firing problems may not be best addressed by
singling out a particular air gun or air guns for a corrective action, but
by submitting these issues to the appropriate ASTM Subcommittee for
the development of voluntary standards."

3. Even though BB lodging may occur, the link between lodging and
injuries is not at all clear. Complaint counsel has identified eight
injuries, and one fatality, which are alleged to be due to BBs lodging in
the Model 856. These injuries occurred over the course of 20 years of
production and the sale of over 2 million units. Similar injury rates exist
for the Model 880, which has been in production for 32 years with sales
of 7 million units. It is apparent that if BB lodging injuries occur, they
are relatively rare,'® which goes to the issue of whether the defects
alleged in the complaint, as a legal matter, constitute a substantial
product hazard.

4, All of the injuries that can be attributed to the guns at issue in this case
were preventable. They all involved either someone pointing the gun at
someone and pulling the trigger or playing with the gun in an
mappropriate manner—all in violation of widely known and accepted
safety rules for the use of guns.

III.. Revised Settlement Offer

In my view, Daisy’s revised settlement offer provides a framework to adequately
address these concerns. Daisy has agreed to add warnings related to the hazards associated
with these air guns, including misfeeding and failure to load BBs as part of its $1.5 million
safety campaign. All BBs manufactured by Daisy will contain a label or insert on the

'* ASTM Subcommittee F15-06 deals with non-powder guns, and is the appropriate ASTM subcommittee in
this sifuation.

'6 An examination of the types of injuries is also revealing. Eight of the injuries involved some form of eye
trauma. This is a type of injury that may occur regardless of the model of BB gun used, though the severity
of the injury might be less if a lower velocity air gun were involved.
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package, which will be apparent to all users accessing BBs. The label or insert will wamn
consumers:

WARNING: 1) Always point the gun in a safe direction; (2) Always treat every gun as if
it were loaded; (3) Any gun may fail to load, fee or fire a BB for a variety of
reasons. Even if the gun fails to fire a BB one or more times, do not assume it is
unloaded; (4) A BB can seriously injure or kill you or cther humans if it is fired in
an unsafe direction; (5) Shoot safely.

In addition, the revised settlement offer will submit performance issues to the
appropriate ASTM committee for the purpose of developing standards related to the
propensity of air guns to fail to load, feed or fire BBs. I believe this is a particularly
important aspect of the settlement agreement as it submits the alleged problem to experts
who can deliberately review the situation and, if necessary, adopt a safety standard to
resolve it. Finally, the revised settlement offer will submit the issue of age appropriateness
for air guns that fire projectiles in excess of 350 feet per second to the appropriate ASTM
standards committee.

This litigation has been particularly contentious in my opinion. Given the deeply
held feelings on both sides, it is probable that this case would stretch out for years
assuming Daisy’s solvency. I do not believe that continuing such litigation is in the public
interest, particularly where a settlement has been offered that provides an immediate
improvement in public safety for all air rifle users, not just the users of two specific
models.

Given the numerous issues contested in the case, the litigation risks, and the
benefit to the public resulting from Daisy’s notice campaign and the submission of certain
issues to the appropriate voluntary standards committee, I believe that the settlement
agreement is in the best interests of consumers.



U.S. CONSUMER PRODUCT SAFETY COMMISSION
WASHINGTON, DC 20207

STATEMENT OF THE HONORABLE MARY SHEIL A GALL
ON PROPOSED CONSENT AGREEMENT AND
ORDER SUBMITTED BY DAISY

November 14, 2003

1 voted to approve the proposed Consent Agreement and Order (“the Settlement Offer”
submitted by Daisy Manufacturing Company (“Daisy”) on November 5, 2003, to settle CPSC
Docket No: 02-2, In the matter of Daisy Manufacturing Company, because it is in the public
interest and represents an adequate resolution of this case. This case remains, however, one that
should never have been brought and a case that should have been settled much earlier. The
Commission’s actions have done serious and unjustified damage to the reputation and business
prospects of a company whose product represents no substantial product hazard.

OVERVIEW

I opposed the filing of this case when it was presented to the Commission approximately
two years ago and issued a public statement setting forth my reasons.! Since that time,
Complaint Counsel and Daisy have developed their cases through discovery and pre-trial
motions. In May of this year, the Presiding Officer transmitted a settlement offer from Daisy.?
The Commuission voted to refer the case to mediation, but the mediator was unable to induce the
parties to resolve the case. The Commission then voted to reject the Daisy settlement offer. I
dissented. Daisy asked the Commission to reconsider its decision and both Daisy and Complaint
Counsel waived the ordinary ex parte regulations that govern communications to the
Commissioners while a case is pending before a Presiding Officer. Based on my meetings with
Complaint Counsel and Daisy, and on other materials in the record, I have concluded:

1. There is very little credible evidence that the Model 856 or Model 880 air rifles,
in either their present or past configurations, represent a “substantial product
hazard” within the meaning of Section 15(a) of the Consumer Product Safety Act

! “Statement of the Honorable Mary Sheila Gall in Opposition to Issuance of Administrative Complaint Against
Daisy Manufacturing Company," attachment to Commission Press Release #02-029, “CPSC Files Lawsuit Against
Daisy Manufacturing Co. To Recall Two Models of Daisy’s Powerline Airguns Due to Defects,” October 30, 2001.
? Although this Daisy settlement made in May 2003 was the first settlement offer transmitted by the Presiding
Officer to the Commission, it was, in fact, the third settlement offer that Daisy had made. The Presiding Officer
decided not to transmit Daisy’s first settlement offer to the Commission for its consideration. Daisy withdrew the
second settlement offer and submitted the May settlement offer about two weeks later. The settlement offer
submitted on November 5, 2003 and presently before the Commission is a modification of the May settlement offer.



(CPSA), or constitute a “banned hazardous substance” within the meaning of
Section 2(q) (1) of the Federal Hazardous Substances Act (FHSA).?

2. The Settlement Offer submitted by Daisy will materially improve the safety of
shooters using Model 856 and Model 880 air rifles, air guns in general, and even
firearms. Approval of the Daisy Settlement Offer is, therefore, in the public
interest both because it resolves this case and because it will improve the safety of
shooters.

THE DAISY MODEL 856 AND 880 AIR RIFLES ARE NOT SUBSTANTIAL PRODUCT
HAZARDS

Allegations and Theories of Defect and of Substantial Product Hazard

The Complaint as filed contained allegations that the Model 856 and 880 air rifles were
substantial product hazards on a number of grounds: (1) BBs lodging in the magazine; (2) the
lack of an automatic safety; (3) the color of the feed ramp; (4) the capability to mount a
telescopic sight, which restricts visibility into the loading port; and (5) Daisy’s marketing
practices. After discovery, the case of Complaint Counsel had devolved essentially to the
allegations concerning BBs lodging in the magazine, and the lack of an automatic safety. But
even these allegations do not persuade me that these air rifles constitute a substantial product
hazard.

Analysis
Magazine Lodging

The central feature in Complaint Counsel’s case is the allegation that BBs lodge in the
magazine of the Model 856 and 880 air rifles and remain there without the shooter being aware
of their presence.* A shooter ought to be able to unload a BB gun with a reasonable assurance
that nothing remains in the magazine. Iconcede, therefore, that a propensity of BBs to lodge in
the magazine of a BB gun and remain there without the shooter’s knowledge is an undesirable
characteristic. But this Commission only has authority to require a manufacturer to conduct a
recall when a product contains a “defect” that constitutes a “substantial product hazard.” It is
unlikely that the magazine lodging characteristics of the Model 856 and the Model 880 rise even
to the level of a defect and they certainly do not constitute a substantial product hazard.

The Model 880
The magazine lodging characteristics of the Model 880 are the easiest claims of

Complaint Counsel to dispose of. Even Complaint Counsel’s expert could induce lodging in the
magazine of the Model 880 air rifle only by using BBs that were grossly out of specification in

? For simplicity throughout the rest of this statement I will refer to the phrase “substantial product hazard” as
including the phrase “banned hazardous substance.”

# Magazines are desirable features in air rifles since they cut down on reloading time and eliminate the need to
extract a tiny pellet or steel air rifle shot cut of a pocket or container after every shot.

’ CPSA §15(a).
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their dimensions® or by loosening a screw in the receiver of the Model 880. The first example is
simply irrelevant to the issue of a defect in the gun. If there are BBs that are so out of
specification that they create a magazine-lodging problem, the Commission should consider
whether the BBs themselves contain a defect that creates a substantial product hazard. But the
existence of such BBs would not justify a finding of substantial product hazard in the rifles into
which they were loaded.

Similarly, a laboratory modification to a gun in order to induce lodging is of interest only
if the modification is reasonably likely to occur when such guns are in the hands of consumers.
Even Complaint Counsel’s expert concluded that the experiment in screw loosening that ied to
BB lodging in the laboratory was unlikely to occur in the hands of consumers. Therefore, like
the issue of out-of-specification BBs, the laboratory example of BB lodging is simply irrelevant
in the Commission’s determination over whether the Model 880 is a substantial product hazard.
Without evidence of BBs lodging in the magazine in 2 manner likely to be encountered by
consumers, the Commission cannot find that this characteristic of the Model 880 constitutes a
substantial product hazard.

The Model 856

The situation is more complicated in the case of the Model 856. It does appear that even
in-specification BBs can lodge in the magazine and that this lodging can occur in rifles in the
hands of consumers. But there are aspects of this magazine lodging characteristic that lead me to
conclude that it is not a substantial product hazard.

A lodged BB presents no hazard in and of itself. A hazard may be presented if the BB
then moves from the magazine into the chamber, and the rifle is discharged at close range at
another person. However, the BB can only move from the magazine to the chamber by normal
loading movements on the part of the shooter; there is no self-loading mechanism that moves the
BB from the magazine to the chamber without any intervention on the part of the shooter.
During normal loading operations the shooter is able to see the BB as it moves from the
magazine and into the loading port. Moreover, the shooter personally provides the propellant
force for the discharge by repeatedly pumping the forend.” The shooter can be under no illusion
that the air rifle is in a condition to be discharged. The shooter also has ample opportunity to
observe whether a projectile has been placed in the chamber. Even if a shooter has failed to
observe. the loading of a BB and believes that pulling the trigger will result in a “dry fire,” an
injury will occur only if the shooter points the gun at another person at close range and pulls the
trigger, an action violating every known rule of shooting safety and common sense. I am aware
that some shooters involved in accidents claim that they looked and observed no BB in the
loading port when they went through the loading procedure prior to accident. But how much
credence should this Commission put in an assertion that a shooter carefully checked to make

® The standards for BBs are set by ASTM Subcommittee F15.06 on Safety Standards for Nonpowder Gun Products
and are Designation F590-92 (Reapproved 2000). The dimensional requirements are found in Section 4.1 and
Tables 1 and 2. The BBs found to be out of dimensional specification were not manufactured by Daisy. Complaint
Counsel made no representation and appears to have done no testing to determine whether the out-of-specification
BBs would pose a lodging or other hazard in other Daisy BB guns, or in other manufacturers’ BB guns.

7 The shooter does not provide the propellant force in those versions of the Model 856 and 880 in which the
propulsive force is provided by a CO2 cartridge. Complaint Counsel has not, however, sought to distinguish those
versions of these rifles from the more common versions nsing air compressed by the action of the shooter.

3
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certain that no BB was in the loading port, and then seconds later committed a grossly reckless
act? An individual inclined to such gross recklessness is very unlikely to have observed with any
care whatsoever whether a BB was moving into the loading port, let alone whether BBs were
present in the magazine. Shooter recklessness, not BB lodging characteristics, is the cause of the
alleged “lodging” accidents and associated injuries and deaths.

Use by Children and Youths

Another important aspect of Complaint Counsel’s case is that that the Models 856 and
880 are higher-powered BB guns than the BB guns produced by Daisy prior to 1972. Low-
velocity BB guns, such as the classic Daisy “Red Ryder” can injure people, but not nearly as
badly as higher velocity air rifles. According to Complaint Counsel’s theory, shooters who
believe that they are using low velocity air rifles might be inclined to conduct that they would
forego if they realized that the rifle was capable of inflicting considerable injury or even killing
another person. Such conduct, also according to the theory, constitutes reasonably foreseeable
abuse within the meaning of Section 2(s) of the FHSA. This theory is not, however, supported
by the evidence.

Daisy introduced the Model 880 in 1972 and the Model 856 in 1984. Whatever surprise
the shooting community might have experienced at the introduction of Daisy high-velocity air
rifles has had ample opportunity to dissipate, and shooters have had well over a quarter century
to adjust their behavior to the characteristics of the rifles that they hold in their hands. Whatever
justification the “Daisy is and always has been associated with low-velocity air rifles,” argument
might have had in the early 1970s, it clearly has no merit now.

There is also a voluntary standard addressing how the packaging of air rifles capable of
the velocities achieved by the Model 856 and Model 880 must be labeled.® The label required by
that voluntary standard states clearly that the air rifle is for ages 16 years and older and is not a
toy. It goes on to inform the prospective purchaser that adult supervision is required, misuse or
careless use may cause serious injury or death and that the air rifle is dangerous to 333 yards
(304 meters). Prospective purchasers who even glance at the label can be under little illusion
that what they are buying has the capability to injure or kill a person.” While these age
recommendations and the labeling required by the voluntary standard have changed over the
years, Complaint Counsel does not allege that Daisy has failed to comply with whatever
voluntary standard in force at the time that Daisy made and sold its rifles. In addition to the
labeling required by the voluntary standard, some major retailers'® have “bar-coded” these rifles
so that they cannot be sold to persons less than 18 years old.

I recognize that packaging is usually discarded after the rifle is removed from it and will
not, therefore, be available for perusal by subsequent users of the rifle. But even a subsequent

® The voluntary standard for air rifles is set by Subcommittee F15.06 on Safety Standards for Nonpowder Gun
Products and is Designation F589-00. The labeling requirements are set forth in Section 10.
® The Daisy settlement offer proposes to supplement the existing labeling with: (1) a “Take Aim at Safety” label to
the face of all Daisy brand and Powerline brand long gun packages; {2) a tape band around Model 856 and 880 gun
boxes which will include additional warnings; and (3) a hang tag, zip tie, or sticker that will be attached to the
Model 856 and 880 guns themselves with an additional warning. As a part of its settlement offer, Daisy will also
Provide an insert or package label to all boxes of BBs containing warnings.

® Wal-Mart and K-Mart are two stores that Daisy asserts have such procedures in place.
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user of a Model 856 or Model 880 is not likely to be confused between a Daisy low-velocity air
rifle and either the Model 856 or the Model 880. I have prepared a chart that compares three
aspects of the Model 856 and Model 880 with the Daisy Youthline model air rifles, and with
some .22 rimfire and centerfire rifles and shotguns, and attached it to this Statement. The chart
ranks the list of these rifles and shotguns in ascending order of “length of pull,”!! which is
probably the most relevant dimension in the sizing of a rifle or shotgun for younger shooters. 1
have also included the overall length and the weight of the rifle or shotgun. This chart shows
that the Model 856 and Model 880 have dimensions that are more consistent with firearms than
with the Daisy Youthline Model air rifles. It is, therefore, implausible to assert that these two
model air rifles are “masquerading” as low-velocity air rifles.

Finally, this Commission must address issues of safety in air rifles in light of the fact that
these model air rifles are weapons. The reckless abuse of a weapon is simply not a risk against
which this Commission can reasonably ask manufacturers to guard. This type of risk is inherent
in the nature of the instrument.'> The Commission must rely on individual and parental
responsibility in limiting the adverse consequences of BB gun use. One of the most important
decisions that a parent will ever make is when to entrust a young person with a BB gunor a
firearm without supervision, and one of the most consequential decisions any individual can
make is to pull a trigger on BB gun or firearm. When tragedies happen with reasonably safe
products such as the Model 856 and 880 air rifles, they result from the irresponsibility of the
user, or poor parental and caregiver judgment, not the inherent nature of the instrument.

Daisy Marketing Practices

Part of Complaint Counsel’s case contains allegations that Daisy marketed the Model 856
and 880 for use by persons younger than the age recommended for high-velocity air rifles. Such
claims are highly implausible in the light of Daisy’s product line. Even if they are true, it is
unlikely that Daisy marketing practices actually resulted in any use of its air rifles by persons
younger than the recommended ages. Age recommendations for air rifles capable of certain
velocities are governed by the voluntary standard and are displayed on the packaging.!’ At the
present time, that age recommendation for air rifles capable of the muzzle velocities achieved by
the Model 856 and the Model 880 is 16. Daisy has had age-appropriate recommendations on the
packaging of its Model 880 rifles since 1973 and on the Model 856 rifle since it was introduced
in 1984,

! Length of pull is the distance between the front of the trigger and the back of the buttplate, which lies at the rear of
the stock and is braced against the shoulder of the shooter when firing. The longer the length of pull, the longer a
shooter’s arms must be to hold the rifle or shotgun comfortably.

12 Many states have adopted laws concerning the minimum age at which a person may purchase or possess a BB gun
in the absence of supervision. For example, Delaware makes it unlawful for a person to transfer a BB or air gun to
child under 16 unless that person has the permission of the minor’s guardian. Del. Code Ann. Tit. 11,
1445(2)(2000). New York makes it untawful for a person under age sixteen to possess an airgun or spring gun. N.Y.
Penal Law 265.05 (McKinney 2001). Pennsylvania makes selling or transferring an air rifle to a person under 18
unlawful, 18 Pa. Cons. Stat. 6304(a)(2001). For a discussion of various ULS. state restrictions on BB gun
possession and sales, see S.K. Presnell, “Comment: Federal Regulation of BB Guns: Aiming to Protect Our
Children,” 80 N.C.L.Rev 975, 1001, fir 162-173. (2002). Canada classifies high velocity air rifles as firearms.
Firearms Act, Part ITI, §84(3)}(d)(1995)

3 ASTM F 589-00, §§10.1.1 and 10.2.6.
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I find it highly implausible that Daisy would deliberately try to induce purchasers to buy
Model 856 and 880 rifles for shooters who are younger than 16. In addition to its Powerline
series of air rifles, of which the Model 856 and 880 are exa:mPIes, Daisy offers a “Youthline”
series of rifles, with an age recommendation of 10 and older. 4 Daisy’s clear marketing scheme
is to sell the Youthline Models for use by consumers between 10 and 16, and then sell the
Powerline Models for use by consumers 16 years and older. To the extent that consumers
purchase Powerline models for use by shooters younger than 16, Daisy is likely to have lost an
opportunity to sell that consumer a Youthline Model. Daisy has no economic incentive to sell
Model 856 and Model 880 