UNITED STATES OF AMERICA
CONSUMER PRODUCT SAFETY COMMISSION

In the Matter of )
) DOCKET NUMBERS:
MAXFIELD AND OBERTON )
HOLDINGS, LLC) CPSC Docket No. 12-1
)
AND } CPSC Docket No, 12-2
)
ZEN MAGNETS, LLC )
) Hon, Parlen L. McKenna
Respondents. )
)

NOTICE OF REQUEST FOR CONSOLIDATION OF CPSC DOCKET
NUMBERS 12-1 AND 12-2 BY AGENCY AND ORDER FOR RESPONDENT ZEN
MAGNETS’ RESPONSE
The United States Consumer Product Safety Commission (CPSC) moved to
consolidate CPSC Docket Numbers 12-1 and 12-2 on September 20, 2012. (See Attached

Motion). CPSC requests the cases be consolidated pursuant to 16 C.F.R. § 1025.19
because the above named proceedings involve similar issues. CPSC Docket Number 12-
1 involves “high-powered, small rare earth magnets” that are distributed under the brand
names Buckyballs® and Buckycubes®. CPSC Docket Number 12-2 involves “high-
powered, small rare earth magnets.”

Since the above named CPSC cases are assigned 1o two different administrative
law judges, the Acting Chief Administrative Law Judge will render the decision whether
the cases will be consolidated. In accordance with 16 CF.R. § 1025.23(c), a party has
ten (10) days after service of a motion to respond. However, the Motion to Consolidate
was only served on the respondent in CPSC Docket Number 12-1 (Maxfield and Oberton

Holdings, LLC). Therefore, the undersigned is attaching the Motion to Consolidate to



this Notice and providing Respondent Zen Magnets, LLC (CSPC Docket Number 12-2)
with a copy of the Motion. Respondent Zen Magnets, LLC must respond to the Motion
to Consolidate within ten (10) days of service of this Notice in accordance with the
regulations. Respondent Maxfield and Oberton Holdings, LLC filed their respoise to the.

Motion to Consolidate on September 28, 2012.

SO ORDERED.

%«&—.&W—.

Hon. Parlen L. McKenna
Acting Chief Administrative Law Judge
United States Coast Guard

Done and Dated: October 5, 2012 at
Alameda, California



ALJ ATTACHMENT:

AGENCY’S MOTION TO
CONSOLIDATE



UNITED STATES OF AMERICA
CONSUMER PRODUCT SAFETY COMMISSION

In the Matter of
MAXFIELD AND OBERTON HOLDINGS, LLC

CPSC DOCKET NO. 12-1

Respondent,

T W L R W A

COMPLAINT COUNSEL'S MOTION TO CONSOLIDATE PROCEEDINGS

Complaint Counsel for the U.S. Consumer Product Safety Commission (“CPSC”) has
initiated deudipative proceedings against Maxfield and Oberton Holdings, LLC (“M&0™)
(CPSC Docket No. 12-1) and Zen Magnets, LLC (“Zen™) (CPSC Docl;ct No. 12-2) requééting
that the CPSC determine that high-pov{ered, small rarc earth magnets (the “Subject Products™)
imported and distributed by M&O and Zen present a substantial product hazard as defined in
section 15(a)(2) of the Consumer Product Safetf Act, 15U.S.C. § 2064(a)(2).

Complaint Counsel moves to consolidate Docket 12-1 and Docket 12-2 and have the

matters heard before this Court pursuant to Commission Regulations at 16 C.F.R. Part 1025.19

| bec;use the proceedings “involve similar issues” that can be resolved more consisteﬁtly and
eﬁ'lciently in consolidated proceedings thaxi in separate proceedings. The facts and rationale
supporting consolidation are set forth in the a;tached Memorandum of P_oints and Authorities in
Support of Complaint Counsel's Motion to Consolidate Proceedings. |

Wherefore, Cdmplaint Counsel requests that the Presiding Officer grant this motion and

consolidate these two administrative matters.



Respectfully submitted,

Dt

Assistant General Counsel

‘Division of Compliance

Office of the General Counsel

U.8. Consumer Product Safety Commission
Bethesda, MD 20814

Tel: (301) 504-7809

Jennifer Argabright, Trial Attorney
Seth Popkin, Trial Attorney
Leah Wade, Trial Attorney

Complaint Counsel

Division of Compliance

Office of the General Counsel

U.8. Consumer Product Safety Commission
Bethesda, MD 20814



UNITED STATES OF AMERICA
CONSUMER PRODUCT SAFETY COMMISSION

)
In the Matter of )
, : , )
MAXFIELD AND OBERTON HOLDINGS, LLC )
)
) CPSC DOCKET NO. 12-1
) ek
)
Respondent. )
) .
' MEMOﬁANDU‘M OF POINTS AND RITIES IN SUPPORT OF

COMPLAINT CQUNSEL'S MOTION TO CONSOLIDATE PROCEEDINGS
On July 25, '2612, Complaint Counsel for the U.S. Consumer Product Safety Commission

(“CPSC") initiated this adjudicative proccediﬁg against Maxfield and Oberton Holdings, LLC
(“M&O” or “Respondent”) and rféquested that the Commission detc;,nninc that high-powered,
small rare earth magnets imported and distributed by Respondent under the brand names
Buckyballs® and Buckycubes® (“M&O Products”) contain a defect that presents a substantial
product hazard under section 15(a)(2) of the Consumer Product Safety Act, 15U8.C. § |
2064(a)(2). Complaint Counsel further requested that the Commission order, amon.g other
remedies, that M&O cease iinportation and distribution of the Sui)ject Products and offer
consumers a refund,

On August 6, 2012, Complaint Counsel filed an admim;strative complaint against Zen
Magnets, LLC (“Zen”) and requested that the Commission determine that high-powered, smail
raré earth magnets imported and distributed by Respondenf'under the brand name Zen Magnets'
Rare Earth Magnetic Balls (“Zen Magnets” or “Zen Products"j contain a defect that presents a

substantial product hazard under section 1 S(a)(i) of the Conéumer Product Safety Act. See



CPSC Docket No. 12-2. Commigsion Regulations at 16 C,F.R. Part 1025 govem both
proceedings. See 16 C.F.R. § 1025.1. Buckyballs, Buckycubes and Zen Magnets areA referred to
herein as the “Subject Products”. o

| On September 18, 2012, Complaint Counsel filed an Amended Complaint in the instani
matter, which included the original count alleging a violation of 15 U.S.C. §2064(a)(2), and
added a second count alleging that the éubjecz Products fail to comply with ASTM 963.08 and
ASTM 963-11 (fh¢ “Toy Standard™) in violation of 15 U.8.C. §2064(a)(1). On September 20,
2012, Complaint Counsel filed an Amended Complaint agafnst Zen Magnets, LLC, Inthe Zen
- Magnets Amended Complaint, Complaint Counsel included the original count alleging a
violation of 15 U.S.C. § 2064(a)(2),-and added a second count alleging that the rare earth
products sold by Zen Magnets fail to comply with the Toy Standard and thus violate 15 U.S.C.
§2064(a)(1). ‘

Commission Regulations at 16 C.F.R. § 1025.19 provide that, “two or more matters
which ha\'rc been schcdu!c;l for adjudicative proceedings a;xd which involve similar issues may
be gonsolidatcd for the purposes of'hcaring or Commission rcvic;.v." The Regulations further
provide that “the proceedings may be consolidated to such extent and upon such terms'w“rrmy be
- proper.” 16 C.F.R. § 1025.19, See also Preamble to 16 C.F.R, Part 1025, 45 Fed, Reg. 29206,
29207 (May 1, 1980) (attached as Exhibit A) (“The granting of broad discretion to the Presiding

* Officer can be seen throughout the provisions of these rules:).! The Regulations thus provide

! Although not controlling, federal case law also gives this Court broad discretion to consolidate the proceedings.

See Thomas Inv. Partners, Ltd. v, United States, 444 Fed. Appx. 190, 193 (9th Cir. 2011) ("The court appropriately

determined that *the saving of time and effort consolidation would produce' outweighed ‘any inconvenience, delay,

or expense that it would cause.’ [internal citations omitted]).” Although this proceeding is governed by Commission

Regulations and not the Federal Rules of Civil Procedure (“FRCP™), “the Commission expects that interpretations of
2



that proceedings involving similar issues, but also some party-specific issues, may be '
consolidated, |

The cases against' M&O and Zen contain multiple similar issues, making consolidation
appropriatc.‘ Both the M&O Products and the Zen Product.s consist of aggregated masses of
small, high-powered rare earth magnets that can cause serious injury if ingested. The Subject
Products share, at a minimum, the following similaritics:A(.l) they are nearly identical in terms of
physical size, appearance, magnetic properties, and metallic composition; (2) they exhibit nearly
identical bckavior whep manipulated; (3) they ha-ve the potential to cause severe intestinal
injuries if ingested; (4) children are likely to intcr;ct with both Subject Products in a \;Jay that
puts the children at risk to ingest the magnets; and (5) the hazard presented from swallowing the

-Subject Products is a hidden hazard because parents and caregivers often cannot detetmine that
the magnets have been'swallowcd until intestinal injury has already occurred. Because similar
issues are presented in both the M&O and Zen cases, many of the issues to be litig'ated’ in this
pmccédin§ will apply cq@lly to M&O and Zen.,

Moreover, Complaint Counsel anticipates that some of its expert witnesses will be us_gd
in both pfoccédings and will provide testimony o;\ points common to both matters. Counsel for |
Respondents M&O and Zen will likely seek to depose the same fact witnesses at the agency,
augmcntiné the rationale for consélidation. Consolidation will allow for the ﬁlost efficient
conduct of discovéry and, if necessary, strearﬁlining of hearings aﬂd, ultimately, trial

proceedings.

these Rules by the Presiding Officer will be guided by principles stated and developed in case law interpreting the
Federzl Rules of Civil Procedure.” See Prgamb!e to 16 C.F.R. Part 1025, 45 Fed. Reg. 29206, 29207 (May 1, 1980),

3



Consolidation would also avoid duplication of effort and would expedite the resolution of
both administrative proceedings. Consolidation would minimize the possibility of inconsistent
adjudications of common factual and legal issues, limit expenditure.s associated with litigating
the matters in two separate forums, and lower expenditure of time and resources for the parties,
witnesses, and the Couvrt.2 Consolidation of the matters would be beneficial to both M&O and
Zen, and Complaint Counsel submits that neither Respondent would suffer prejudice through
consolidation of the proceedings.’ | .

Commission regulations give the Court broad latitude to order consolidation at any time
during the proceedings and to determine which issues should be considered joinﬁy. See 16
C.F.R. § 1025.19 (“the proceedings may be consolidated to such extent and upon such terras as
- may be proper.").‘ Compléint Counsel requests at this juncture that the court order both matters
be donsolidated before this court, and requests that further matters be consolidated as the parties
may request and as the court deems appropriate. Consolidation of these matters ‘bcfore this court

would provide a more and efficient and economical forum for resolution of two administrative

3 Under the standard set forth in Arnold v. Eastern Airlines, Inc., 681 F.2d 186, 193 (4th Cir. 1982), this case is an
excellent candidate for consolidation:
" The critical question for the district court in the final analysis was whether the specific risks of
prejudice and possible confusion were overborne by the risk of inconsistent adjudications of
common factual and legal issues, the burden on parties, witnesses and available judicial resources
posed by multiple lawsuits, the length of time required to conclude multiple suits as againsta
single one, and the relative expense to all concerned of the single-trial, multiple-trial alternatives.

3 Complaint Counsel is aware that Commission Regulations at 16 C.F.R. § 1025.23(c) provide opposing counsel ten -
days to oppose this Motion, and is amenable to allowing Respondents® counsel the full ten days to file any
opposition if they so request, Howsver, this Court may grant consolidation even if Respondents oppose. See, g,
Conzales-Quiler v. Cooparativa Da Ahorro ¥ Credito De [sabela, 250 F.R.D. 91, 93 (D.P.R. 2007) ("the fact that

. one or ali of the parties object, or that the issue of consolidation is raised by the court sua sponte, Is not dispositive.
The important question is whether the cases involve a corbmon question of law or fact™).

* See also FRCP 42(a)(1) {allowing for the consolidation of “any or all matters at Issue in the actions™); Simon v,
Philtp Morris, inc., 200 F.R.D, 21, 27 (B.D.N.Y. 2001) (a court may order a separate trial of any clalm, cross-claim,
counterclaim, or third-party claim, or of any separate {ssue in those clalms In a class action proceeding).



matters and would avoid having two courts in separate jurisdictions resolve the same issues in
duplicative proceedings.

Complaint Counsel hereby moves to consolidate the Zen proceeding (CPSC Docket 12-5!)
with the instant proceeding pursuant to § 16 C.F.R. § 1025.19 and have the matters heard by this
court. Complaint Counsel respef:tﬁxlly requests that the Court consider this motion at the
prchea:ing conference scheduled to be held on September 25, 2012, See 16 C.F.R. §1025.21 ("at
the prehearing conference any or all of the following shall be considered: . .. motions for

consolidation of proceedings”).

Respectfully submitted,

&K-ﬁé@(/@

Mary B. Murphy

Assistant General Counsel

Division of Compliance

Office of the General Counsel
U.S..Consumer Product Safety Commission
Bethesda, MD 20814
“Tel: (301) 504-7809

Jennifer Argabright, Trial Attorney
- Seth Popkin, Trial Attorney
Leah Wade, Trial Attorney

Complaint Counsel

Division of Compliance

Office of the General Counsel

U.S. Consumer Product Safety Commission
Bethesda, MD 20814
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CONSUMER PRODUCT SAFETY
COMMISSION

18 CFR Part 1028

Aulas of Practica tor Adjudicalive -
Procesdings

angney; Consumer Product Safety
Commission.

ACTION: Final rules.

edited Proceedings (“Expadited
Rules"] (18 CFR Part 1028) snd
withdrawing the proposad rule (43 FR
27023, Apri! 15, 1680},

As discussed La tha notice tevoking
the Expedited Rules, the three public
cammants on 18 CFR Part 1028 steted
thal, among other things, procedural
rightx {w.g.. dlszovery] would be limlied
in expedited proceedings for the

SUMMARY; In this document, the
Consumer Product Salely Commiasion
sets lorth ls final Rules of Pracrice for
Ad|udlcative Procoedings, which shall
govern ths procedure in adjudicative
proceadings srising under the Consumer
Product Salsty Act, the Flammable
Fabrics Act, end In such other
procerdings as the Commission may
dasignate,
EFPECTIVE DATE May 1, 1860,
FOR PURTHEN INFORMATION CONTACT:
Winston M, Haythe, Directorate for
Compliance and Enforcement, Consumer
Product Safety Commission.
Washington, D.C. 20207, Telephune No.
{301) 402-8833. .
SUPPLEMENTARY INFORMATION: On fuly
23, 1874 the Consumer Product Safet
Commission published In the Federa
Reglster (38 FR 28843) proposed and
Anterim rulss of practics for sdjudicative
proceedings and received commants on
thot proposal. Theresltar, on June 21,
1977 tha Commission published In the
Foderel Ragister {2 FR 31431) & reviged
s¢t of proposed snd interim sules of
practice for sdiudicative proceedings. 18
CFR Part 1023, The revisions in the
socond proposal were made in light of
the comments received on the first
proposal, a2 weil e the experiance
gained by the Commission aleff in irying
tases pursuani 1o the tnitislly published
rules. The proposal of June 21, 1977
Invited public comment by July 21, 1977,
‘The comment period was extended unuil
August 22, 1977 ot the request of several
- interested persons who were unable to
prepsre comments by July 2 (42 FR -
20080, A1qust . 1977).

A basic intent of the Commission in
the development of thess.final Rules of
Practice has been to promulﬁnc a single
set of procedural rules which can
sccammodate both simple matters and
complex matters in sdjudication. The
Cemmission believes this objective hus
been eccomplished in these Rules, Fur
this reason, the Commission has
concluded that it wiil be unnecessary,
and confusing. 1o have separaie rules to
govern procedures [n adjudications w
assess civil penalties. Therelore, \he
Commission is simuitaneously revoking
19 interim Rules of Practice for

ment of civil rnlllln. Since the
Commission (s revoking the Expadited
Rules and will conduct all
administrative procsedings for the
assesament of civil penalties under
these final Rules of Praciice, the -
concerns axpressad by the public
commenias have been rendered moot,
Thus, ths finsl Rules of Prectics, which
are patterned on the Faderal Rules of

Procedure, will be used in il
administrative matters, Including clvil
1 t hearings. pt in

those inatances where the matier of &
civil penally Is pressnted 1o » United
States District Court in conjunction with
an action by the Commission for~ .
injunctive or other appropriste reliel.
When tha Commission proceeds sgsinst
a person for Injunctive or other
appropriste relief in s Unlted States
District Court, the Commission may. If it
30 choosss, combine the assessment of &
clvil panalty with the Injuncilve
application into ¢ single case lo be
hesrd by the Court. Howevar, the
Commission retains the right lo institute
an administrative proceeding for the
assessment of 8 civil penalty separsta
snd distinct from any court action for an
Injunction sgiinst the saame party. In
either instance every alfected party will
be aftorded the full panoply of
procedural due Erocen rights o
puaronived by the Constitution.

Discusslan of Major Commants
Identificotion of Comments

in response to the Commlssion's
praposal of June 21, 1977 comments
were recaived from manufeciurers,
directly and through irade sssociations,
an aisocistion of retsilars and s faw
school-affiliated public Interest
otganizatlon.

{n sddition to the public commaents on
the proposed rules, s number of
suggesiions ware made by membera of
the Commission stsff, based upon their
individual experiances in using tha
proposed rules In the course o
administrstive hearings.

As the “Seclion-By-Ssction Anslysis
of Commenis” will show, tha
Commission has.acceptad some
auggestions cortsined In the comments,
thereby cither smending or deleting

porilons of the proposed rules, snd has
rejacied others.

Commiesion Objactives in Development
of Rules

The Commission has been &uidod by
cerlain ovarall objectives in dralling
rules which ere 10 govern matters In
sdjudication, The primary objectiva la to.
achieve a jusy, speedy and Ingxpensive
detsrmination based upon the evidence,
with a uniformity of treatment in al!
adjudications, Openneas Is snother
objective, From {le Inosption in 197), the
Commlssion has conducted iis
regulatory aciiviiles In full publie view
snd has encoursged, to the maximum
sxtend, meaninglul public participstion
in its regulstory sfforts. These final
Rules reflect the Commission’s opsnness
policy by requiring that mattors in
{Htigation be transatted iy sessions
which sre open (o the public to the
fullest extent possibis,

To ancoursge maaningful public
participalion in the sdjudicative
process, the Commission hes provided
in these Rules for a person lo tﬁpur as
a “participanl.” A partictpaai shall have
the privilege of puruclpmnf in the
proceedings to the extent of making a
written or oral sistement of postiion,
and may file proposed findings of fact
and conclusions of law, &3 well a8 » post
heering briel, with the Presiding Officer.
See §1025.17(b}. A participsnt’s
stetemants shall be considered but not
accorded the status of probative
evidence. A pariicipsnt may slso
patticipats In any appeal of & mutter by
complying with §1 1025.53-3¢.In .
exchange {or the limlted participation
Just described, those provisions relieve
partizipants from the necessity of
complylng with ths more stringent legal
requirements which are Imposad on
purties with full lltigeiing rights,
Additionally. if ¢« member of the publle,
who ts not a named party to the
proceedings. desires to pariicipate In ths
adjudication with the full renge of
litigsting rights of any other party, ons
can be an “intervenor” |f the
raquirements lor intervenor stetus set
forth In § 1025.17 are met,

Ancther major oblective of the
Commission in tha dsvelopment of these
tules has bean to insure that sll mattsrs
in sdjudication move forward Ins
timely manner bacause of the salsty
Issues (nvolved in the Commission’s
enforcement ections, Thus, while
affording adequate protection to ths
Constitutional due process rights of
every affected party, the Commission
has imposed certain time restrictions
within theat Rules. For sxample, all
discovery must be completed within 150
days after Issuance of a complalat,
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* unless otherwise ardered by the
Presiding Officer In excepiional
circumstiances. Ses § 1025,31(3).

These rules hava been deeignad to
sccommadale both the simplest and the
most compliax types of cases. The
vehicle for whlnviu* such fexibility
within a single sa! of adjudicativa rules
{» to pluce brosd discretion in the
Previding Officer who hears » matterin
controvarsy. The g:nﬂna of broad
discretion to the Presiding Officer cun
be sean throughout the provisions of
thess rules,

Except ay otherwise provided, these
Rules have been patterned on the
Faderal Rules of Clvi] Procadure,
Therelore, logal prectitionecs who are
familiar with the United States court
systam will slready be fumillar with
moat, if not sil. procedural raquiremants
of the Commission. Additionally, the
Pederal Rules of Evidence are
spplicabls {0 progeedings before the ©
Commission, except a2 thc}y may be
relaxed by the Presiding Officer if-the
ends of justice will be battar served In
so doing. See § 1025.43{e).

The major overall objactive of the
Commission in developing these Rules
has been to ansure that matters in
adjudicelion be corried out In
furtherance of the Commission's

. Congressional mandete "to protect the

public ageinst unressonable rigke of

in|ury sssociated withconpumer - -
products.” 18- US.C, 2051{b}(1]. The

Commission beliavea that thess final

Rules of Practice lor Adjudicative -

Proceedings achiuve the Commizsion's

ghlectives for matiery in admiinlstrative

litigation.

Section-by-Section Analyses of
Commants

Significant changes hava been made
thraughout these Rules ae a result of
public comments, siafl -
recommendations, and/or upon the
Commlasion’s awn Initiatlve. The
principal lssuss ralscd by the comments
and the Commiasion's conclusions are
as lollows

1. Section 1025.3f2). Tvio comments
suggeated thet the delinition of the term
“motion” be amanded io make clear that
anly those persons with ab intersst in
the subject of the motion would be
antitied to respond o it. Section
1025.3(e} Umlts rosponses to mutions to
patties in a procesding. Scction 1025.3(0)
dsfines the term "’rﬂy“ to mean ang
psrson namad in the proceedings sublect
to ths Rules or any intervenor. Sscilon
1025.17(d) ss!s lorth factors which a
Presiding Officer shall consider in ruling
on petitione to intsrvens, ¢.g. the nature
und extent of the proparty, ?mlnclul or
other substantial interest b the :

procesdings of the person sssking to
intervene, Section 1025.17{a) provides
that once granted intsrvenor status, such
Intervenior shall have the full range of
litigating rights afforded to any other
parly. Since § 1023.3(e] alresdy limita
rasponses (o a# (0 the procesdings,
the Commisslon’s view {s that tha
cormenters objective hes slrexdy baen
achlaved and no further clarification
within § 1028.3(e] is necessary.

4. Sactian 1028.3(i}. One comment
requested that tha term “Prealding
Offfcer” be redefined 1o inclda only a
member of e Commission or an
adminisirative law judge. The -
Commizsion has decided to revise the
delinition of the term "Presiding Olficer”
o exclude Commissionars. Without this
thange & Commissioner could review on
appeel the detérminations he/she made
during the bearing and tha initiel
dacision-he/she prepered.

The Commisslon has decided It Is
batter to sxclude @ member of the
Commisslon from serving as & Presiding
Officer then to exclude the
Commiasioner who serves as s Presiding
Officer from partioipating as & member
of the Commiasion Inan appeal. {f &
Commissloner presides ot an
sdjudicetion, prepares the Initial
decision and is exchided from e
sppailate pracess, the other
Commissdonurs might nonetheless be
influenced by the fact that a fallow

Commissioner rendsred tha daclslon. In '

wddition, thers may be the public

spiion that that may happen. Also,

y excluding the Coramissionar that

presided, the posatbllity of a tle -
Commission vote fs grestly enhanced.
To svaoid thase difficulties the definition
has been changad to exclude members
of the Commission,

3. Seclione 1025.11 {a) and [b).
Although no publiz comment addrossed
thess provisions which concem the
comnisncement of procesdings, the
Commission hias amendad the language
{n thate sectiona lo provida that
sdjudicative procesdings will be
commenced, efter tha Commistion hag
determined that a prima fGofe cose has

. been established, by the fasuance of &

complaint bearing the signature of the
individuel delagated responaibility to
algn the Complaint by the Commission.
Ax propoasd, §§1025.11 {a) &nd (b)
provided that a complaint must be

. issued "by the Commission” and

“signed by the Secretary on the seal of

" the Commiselon."

The final provision reflects the fact
that the burden of proof la en

.administrative procesding (s on the

Directornte for Compliance and
Enforcement and to avoid the
appearsncs thet the Commixalon {s both

.

20207
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prosecuting and decliding esch
adjudicetion, "

4, Section 1025.11(b)3). As proposed,
this esction directs that the documaenty
that accompanied the steif's
recommendation to:the Commission to
initiats the procesding, and that ziw
obtainable under the Presdom of
Information Act. 3 U.S8.C. 852, be
attached to the complaint Two .
commants steted that this provison
could authorize the attachment of trade
secrats and other conflidentisl
commercial {nformation to & complaint:
The concerns axpreased and suggestions
raleed In thoss comments are now moot
since § 1025.11{c) has besn changed tn
the fine! section to de thetonly a
st and summary of the documentary
svidence shall be altached to the
complaints,

8. Section 1025.21(c) {} 1025.11{d) as

propozed). This ssciion provides for the

provipt publication in the Fedeml
Registar of the complaint alter it s
issued. One commant stated that a
complaint should not be published in the
Federal Reglster as provided in
proposed § 1028.11{d] and two other
comments sxpressed concemn that'a
comlplllnt could concelvably be
ublished befors s respondant had
nowledge of the complaint, Although it

1s theorstically possible thet a complaint - .

could be published in tha Federal
Ragister pdor to completion of service,
the Commission belisves such sn
occurrences in unlikely becavse ol the
necassary delay in publication resulting
from the preparstion of tenamitied
documants st the Commission and the
time requirad 3t the Office of the
Fedara| Reglater to prepare tha
complsint for publication. Despits the
risk of delaysd sarvice upon the
respondant, tha Commission believes
prompt ﬁaubucnuon is lmportant,
espociaily in view of possibla cless
actions under § 1025.18, as wall as to
give notice of the complaint (o potential
participanta or intervenors undsr
f102837. -

8. Section 1025.13, Thres commenta.
abfact to the secifon suthorizing the
Presiding Officer to atlow appropriate
amandments and supplsmentat
pleadings which do not anduly broaden
the issues lu tha proceedings or cause
undue delay. Tha commenters sxprossed
concern that amendments to the
sdministretive complaint could (1) alter
thn cherges originsily authorizsd by the
Commisslon, theraby usurping the
Commission's [unction, (2) atlow
sxiraneous issuas to be introduced into
an adjidication, and (3] hampar the
maspondent’s abllity to develop an
adequate defense or conduct adequate
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CERTIFICATE OF SERVICE

I hereby certify that I have provided on this date, September 20, 2012, the attached Motion to
Consolidate Proceedings, Memorandum of Points and Authorities, and Proposed Order to the

Secretary, the Presiding Officers, and all parties and participants of record in these proceedings
in the following manner:

Original by hand delivery to the Secretary of the U.S. Consumer Product Safety Commission:
Todd A. Stevenson

Copy by certified mail and electronic mail to the Presiding Officer for In the Matter of Maxfield
and Oberton Holdings, LLC, CPSC Docket No. 12-1:

The Honorable Bruce T, Smith

U.S. Coast Guard .

Hale Boggs Federal Building

500 Poydras Street, Room 1211
New Orleans, LA 70130-3396
Email: nicole.e.simmons@uscg.mil

" Copy by certified mail and clcctromc mail to Attomey for Respondent Maxfield and Oberton
Holdings LLC

- Paul M., Laurenza

Dykema Gossett PLLC

Franklin Square Building

1300 I Street, NW Suite 300 West
Washington, DC 20005

Copy by certified mail to Respondent Maxfield and Oberton Holdings, LLC:

Craig Zucker ’
Maxfield & Oberton Holdings, LLC
180 Varick Street

Suite 212

New York, New York 10004

Couhcsy Copies via first class mail and electronic mail:

The Honorable Dean C. Metry

Administrative Law Judge =

" Presiding Officer, CPSC Docket 12-2 (In the Matter of Zen Magnets, LLC)
1.8, Coast Guard

1J.8. Courthouse


mailto:nicole.e.simmons@uscg.mil

601 25th 8t., Suite S08A
Galveston, TX 77550
Email: Janice. M.Emig@uscg.mil

Shihan Qu — Respondent, CPSC Docket 12-2{In the Matter of Zen Magnets, LLC)
Zen Magnets, LLC :

P.O. Box 1744

Boulder, CO 80306-1744

Email: shihanqu@gmail.com

David C.J apha — Attorney for Respondent, CPSC Docket 12-2 (In the Matter of Zen Magnets,
LLC)

The Law Offices of David.C. Japha, P.C.

950 S. Cherry Street, Suite 912

Denver, CO 80246

Email: davidjapha@japhalaw.com

oy 2.

Mary B. Milrphy, Assistant Gcn?tounsel

Complaint Counse! for
1.8, Consumer Product Safety Commission
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UNITED STATES OF AMERICA
CONSUMER PRODUCT SAFETY COMMISSION

)
In the Matter of y
. : )
MAXFIELD AND OBERTON HOLDINGS, LLC )
) . .
) CPSC DOCKET NO. 12-}
) ’
)
Respondent, )
y -
ORDER

This matter having come before this Court on Complaint Counsel’s Motion to
Consoiidatc Proccgdinés. and upon consideration of the Motion and other pleadings of record
herein, it is by this Court, this___dayof 2012, ‘
| ORDERED that fhc adjudicative proceedings of CPSC Docket Nos, 12-1 and 12-2 are

consolidated before this Court for such purposes as the Court may deem appropriate.

The Honorable Bruce T. Smith
Presiding Officer



