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5. Attached as Exhibit 123 is a true and correct copy of the article by Robert S. Adler
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and Transportation of the United States Senate, held during the First Session of the 101st Congress
on March 19, 1989.

10. Attached as Exhibit 128 is a true and correct copy of the Office of Management and
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3432-3440 of Volume 72, No. 16 of the Federal Register on January 25, 2008.
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FROM “MODEL AGENCY”

TO BASKET CASE—

CAN THE CONSUMER

PRODUCT SAFETY COMMISSION
BE REDEEMED?

Robert S. Adler*

he Consumer Product Safety Commission (CPSC) is the newest'
and smallest® of the federal health and safety regulatory

*Associate Professor of Legal Studies, Graduate School of Business Administration,
University of North Carolina. A.B. University of Pennsylvania; J.D. University of
Michigan. The author served as an auorney-advisor to two commissioners on the
Consumer Product Safety Commission from 1973-84, and as Counsel to the Subcom-
mittee on Health and the Environment of the House Energy and Commerce Commit-
tee from 1985-87.

This article expands upon a chapter written by the author for a report by the
Democracy Project entitled Blueprints for America: Transition '89. The views expressed
herein are solely those of the author.

'Established in 1972 by the Consumer Product Safety Act (CPSA), Pub. L. No.
92-573, 86 Stat. 1207 (codihed as amended at 15 U.S.C. §§ 2051-83 (1982 & Supp. IV
1986)), the CPSC was the first independent commission since the days of the New Deal
created “for the purpose of imposing federal regulation on an established area of
commercial activity.” Scalia & Goodman. Procedural Aspects of the Consumer Product Safety
Act, 20 U.C.L.A. L. Rev. 899, (1973).

2For Fiscal Year 1989, the CPSC requested a budget of $32.9 million and 532 staff.
Current Report, 16 Prod. Safety & Liab. Rep. (BNA) 203 (February 26, 1988). This is
roughly half the budget of the Federal Trade Commission, the next smallest federal
regulatory agency. See Consumer Product Safety Commission Reauthorization: Hearings Before
the Subcomm. on Health and the Environment of the Howuse Comm. on Energy and Commerce,
99th Cong., Ist Sess. 83 (1985) [hereinafier 1985 House Reauthorization Hearings)
(printed in Health and the Environment Miscellaneous (Part 1): Heartngs Before the
Subcommittee on Health and the Environment of the House Committee on Energy and Commerce,
99th Cong., Ist Sess. 1-271 (1986)). In 1985, the Subcommittee on Health and the
Environment of the House Energy and Commerce Committee listed relative budget
sizes for the major federal health and safety agencies:

Agency FY 1956 Budget
Environmental Protection Agency $2,268 million
Occupational Safety and Health Administration 213 million
Food and Drug Administration 409 million

Federal Trade Commission 64 million
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agencies. When the Consumer Product Safety Act (CPSA) established
the agency in 1972, the act was hailed as “landmark legislation™
“loaded with regulatory innovations™ that set up the * ‘most powerful
Federal regulatory agency ever created.” ™ Unfortunately, the CPSC
has never lived up to these initial billings and, according to its
consumer critics, currently operates incompetently® and as a “lackey
of industry.”’

To say the least, the CPSC has had a turbulent, albeit short, history.
In part, the turmoil arose from specific management and policy
judgments (and misjudgments) at the agency. In part, it stemmed
from rapidly shifting national views about regulation and deregula-
tion. This article reviews the factors that led to the CPSC’s present
state of disrepute. In doing so, it examines the forces that created the
CPSC; discusses the agency’s implementation of its statutory man-
date; explores the critical issues that the CPSC faces currently; and
makes recommendations with respect to future agency direction.

I. OVERVIEW

A. In the Beginning: Great Expectations

Between the mid-sixties and the mid-seventies, Congress enacted a
large number of consumer protection laws,? leading some observers

National Highway Traffic Safety Administration 246 million
Consumer Product Safety Commission 34 million
Id. These relative sizes remain current.

3See Consumer Product Safety Commission Ouversight: Hearings Before the Subcomm. on
Commerce and Finance of the House Comm. on Interstate and Foreign Commerce, 93rd Cong.,
2d Sess. 1 (1974) [hereinafter 1974 House Oversight Hearings] (remarks of Representa-
tive Bob Eckhardt).

*Consumer Product Safety Commission Oversight: Hearings on S. 664 and S. 1000 Before the
Subcomm. for Consumers of the Senate Comm. on Commerce, 94th Cong., lIst Sess. 1 (1975)
(remarks of Subcommittee Chairman Frank E. Moss) [hereinafter 1975 Senate Oversight
Hearmgs).

*Schwartz, The Consumer Product Safety Commission: A Flawed Product of the Consumer
Decade, 51 GEo. WasH. L. Rev. 32, 43—44 (1982) (quoting Swit, An Overview of Public Law
92-573, PROCEEDINGS OF THE BRIEFING CONFERENCE ON THE CONSUMER PRODUCT SAFETY ACT
7 (1973) (sponsored by the Product Safety Letter, Inc.) {citing similar claims by agency
observers)). In testimony before the Senate, Richard O. Simpson, the first CPSC
Chairman stated, “[i]t has been said that [the CPSC} has more power than any other
agency, and 1 personally believe that to be true.” 1975 Senate Oversight Hearings, supra
note 4, at 190.

®Kriz, Leashed Watchdog, 1987 NarL J. 2663 (citing a number of criticisms by
consumer groups).

"Klein, Commission Gives Consumer Safety Short Shrifi, Critics Say, Winston-Salem |., July
5, 1987, at F2, col. 1.

80f 47 federal consumer protection laws enacted between 1891 and 1972, fewer than
half, or 21 statutes, were enacted in the first 75 years; the remaining 26 were enacted
in the years from 1966-1972. Schwartz, supra note 5, at 34 n.2. See also S. BREYER,
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to call this period the “consumer decade.” During this period,
Congress established or statutorily strengthened a number of
agencies.'” This legislative activity arose from Congress’ perception
that unfettered market outcomes had produced inadequate levels of
consumer protection.'' Expectations about the ability of expanded
federal regulatory authority to improve consumers’ lives ran high
during this period. Nowhere were expectations higher than with the
Consumer Product Safety Commission,'? which embodied the “most
advanced congressional thinking on the techniques of Federal
regulation.”"?

In the case of the CPSC, feelings about the need for a product
safety agency arose from the report of a study commission—National
Commission on Product Safety (NCPS)—established in 1967 by a joint
resolution of Congress'? and appointed by President Lyndon Johnsen
in 1968.'% In very dramatic fashion, the NCPS Report indicated that
the United States faced a serious product safety problem. Among
other things, it found that:

Twenty million Americans were injured each year in the home as a
result of incidents connected with consumer products. Of these,
110,000 were permanently disabled and 30,000 were killed. The

RecuLaTioN AND s REForM 1 (1982) (discussing the number of federal regulatory laws
enacted during this period).

“Schwartz, supra note 5, at 34 n.2.

®For example, besides passing the CPSA, Congress also enacted the National
Traffic and Motor Safety Act of 1966, Pub. L. No. 89-563, 80 Stat. 718 (codified as
amended at 15 U.S.C. §§ 1381-1431) (1982 & Supp. 1V 1986), the Occupational
Safety and Health Act of 1970, Pub. L. No. 91-596, 84 Stat. 1207 (codihed as
amended at 29 U.S.C. §§ 651-678) (1982 & Supp. IV 1986), the Truth in Lending
Act, Pub. L. No. 90-321 (Tite 1), 82 Stat. 146 (codified as amended at 15 U.S.C.
§§ 1601-1677) (1982 & Supp. IV 1986), the Fair Credit Reporting Act, Pub. L. No.
90-321 (Tide V1), 84 Stat. 1128 (codified as amended at 15 U.S.C. §8 1681-1681t)
(1982 & Supp. IV 1986).

"'See generally Subcomm. ON OVERSIGHT AND INVESTIGATIONS OF THE Houst Comm. on
INTERSTATE AND FOREIGN COMMERCE, FEDERAL REGULATION AND REGULATORY REFORM, H.R.
Rep. No. 134, 94th Cong., 2d Sess. (1976) [hereinafter 1976 House Rrrort on
RecuLATORY REFORM]; Symposium—~Regulatory Myths: Hearing Before the Subcomm. for
Consumers and the Subcomm. on the Environment of the Senate Comm. on Commerce, 94th
Cung Ist Sess. (1975) [hereinafter 1975 Senate Sympostum on Rf’gu[alm)' Myths).

'*The agency encouraged this thinking. According to the agency’s first Chairman,
Richard O. Slmpson “[t}he Nation has a right to view the Commission with great
expectations.” {274 House Ouversight Heartngs, supra note 3, at 87. See also Schwartz, supra
note 5, at 43—44.

131976 Rerort on REGULATORY REFORM, supra note 11, at 195. Because of these
“techniques,” the CPSC was viewed as a "model agency.” See infra notes 51-63 and
accompanying text.

4S.J. Res. 33, Pub. L. No. 90-146, 81 Stat. 466 (1967) (establishing a National
Commission on Product Safety).

3Elkind, Forward 1o NaTioNaL CoMMISSION ON PrRobUCT SAFETY, FINaL RerorT (1970)
[hereinafter NCPS FinaL Rerorr].
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annual cost to the country of product-related injuries exceeded
$5.5 billion.'®

“The exposure of consumers to unreasonable consumer product
hazards [was] excessive by any standard of measurement.”!”

“Federal authority to curb hazards in consumer products [was]
virtually nonexistent. Federal product safety legislation consist[ed]

. of isolated acts treating specific hazards in narrow product
categories.” '

State and local laws showed a “hodgepodge of tragedy-inspired
responses to challenges that cannot be met by restricted geograph-
ical entities.”'?

Product liability litigation was primarily concerned with postinjury
remedies, not prospective enforcement of product safety. “Despite
its humanitarian adaptations to meet the challenge of product-
caused injuries, the common law puts no reliable restraint upon
product hazards.”*

Industry self-regulation, in particular consensus voluntary safety
standards, was “legally unenforceable and patently inadequate.”'

Given these findings, the NCPS recommended the establishment of
broad responsibility for the safety of consumer products to be vested
in a “conspicuously independent Federal regulatory agency, a Con-

1°Id. at 1. In recent years, the CPSC has revised these estimates somewhat due to
more accurate injury surveys. Current estimates are that consumer products are
involved in an estimated 32 million injuries and 28,000 deaths, costing an estimated $10
billion in emergency room treatment alone. See CoNSUMER PRODUCT SAFETY COMMISSION,
AnnuaL REPORT FOR FiscaL YEAR 1986 [hereinafier 1986 ANNuaL RErORT].

'""NCPS FinaL Reporrt, supra note 15, at 1. The NCPS cited with approval Professor
Corwin Edwards’ definition of “unreasonable hazard™:

Risks of bodily harm to users are not unreasonable when consumers understand
that risks exist, can appraise their probability and severity, know how to cope with
them, and voluntarily accept them to get benchits that could not be obtained in less
risky ways. When there is a risk of this character, consumers have reasonable
opportunity to protect themselves; and public authorities should hesitate to
substitute their value judgments about the desirability of the risk for those of the
consumers who choose to incur it. But preventable risk is not reasonable (a) when
consumers do not know that it exists; or (b) when, though aware of it, consumers
are unable to estimate its frequency and severity; or (c) when consumers do not
know how to cope with it, and hence are likely to incur harm unnecessarily in . . .
that it could be reduced or eliminated at a cost in money or in the performance of
the product that consumers would willingly incur if they knew the facts and were
given the choice. Risks that are unreasonable by this definition of unreasonableness
seem . . . t0 be common.
Id. at 11.

'81d. at 2. Some of the acts transferred to the CPSC in its original legislation fit in this
category, e.g., the Refrigerator Safety and the original Flammable Fabrics Act. See infra
notes 25-90 and accompanying text.

rd.

201d, at 3.

21d. at 2. See infra notes 177-247 and accompanying text.
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sumer Product Safety Commission (CPSC), appointed by the President
and confirmed by the Senate.”*® Within two years, Congress estab-
lished the CPSC??® as a bipartisan, independent regulatory commission
patterned substantially along the lines recommended by the NCPS.%*

In the CPSA, Congress directed the Commission to enforce four
existing statutes then administered by other agencies. These acts,
commonly referred to as the “transferred acts,”®® are the Federal
Hazardous Substances Labeling Act (FHSA),*® the Flammable Fabrics
Act (FFA),?” the Poison Prevention Packagmg Act of 1970 (PPPA)2®
and the Refrigerator Safety Act (RSA).?

As established, the CPSC’s jurisdictional sweep is extremely
broad.>® Estimates of the number of products under the agency’s

22 1d. at 5 (footnote omitted).

#For a thorough review of the differing approaches to establishing a product safety
agency undertaken by the Senate and the House, the legislative history of the CPSA.
and the organizational structure of the agency, see BNA T CONSUMER PRODUCT SAFETY
Act (1973); Brodsky & Cohen, “Uncle Sam,” The Product Safety Man: Consumer Product
Safety Standards in the Marketplace and in the Courts, 2 Horstra L. Rev. 619 (1974); Elkind,
Product Safety—"The Violent Sanctuary,” 42 Pa. B.A.Q. 50 (1970); Givens. Product Safely
Standard-making Powers Under the Consumer Product Safety Act, 18 ANTiTRUST BULL. 243
(1973); Patton & Butler, The Consumer Product Safety Act—I1ts Impact on Manufacturers and
on the Relationship Between Seller and Consumer, 28 Bus. Law. 725 (1973); Schwartz, supra
note b, at 35—-45; Note, The Consumer Product Safety Act: A Federal Commutment to Product
Safety, 48 St. Jonn's L. Rev. 126 (1973); Note, The Consumer Product Safety Act—Front-end
Protection for the Conswmer Creates an Increased Burden of Care for the Conswmer Product
Industry, 3 Mem. ST. U, L. Rev. 344 (1973); Note, The Consumer Product Safety Act—Placebo
or Panacea?, 10 San Dieco L. Rev. 814 (1973); Note, The Consumer Produci Safely
Commission: An Agency Manual, 43 Geo. Wasu. L. Rev. 1077 (1975).

24A reportissued by a congressional oversight subcommauttee concluded that the only
major difference between the CPSC as constituted by Congress and the recommenda-
tion of the NCPS was the omission of an independent consumer safety advocate.
Section 4 of the NCPS draft provided that the proposed Commission have an
independent safety advocate appointed by the President to a term of seven years.
Congress considered, but did not accept this recommendation. 1976 House RErorT O
REGULATORY REFORM, supra note 11, at 198 & n. 16. See also SEnaTE Comm. ON COMMERCE,
ConsuMER SAFETY Act OF 1972, S. Rer. No. 749, 92d Cong., 2d Sess. 19 (1972).

#5See Schwartz & Adler, Product Recalls: A Remedy in Need of Repair, 34 Case W. Res. L.
Rev. 401, 427 (1984).

26pub. L. No. 86613, 74 Stat. 372 (1960) (codified as amended at 15 U.S.C.
§8 1261-1276) (1982 & Supp. 1V 1986)).

¥7Ch. 164, 67 Stat. 111 (1953) (codified as amended at 15 U.S.C. §§ 1191-1204
(1982)).

*pub. L. No. 91-601, 84 Stat. 1670 (1970) (codified as amended at 15 U.S.C.
§§ 1471-1474, 1476 (1982)).

Ch. 890, 70 Stat. 953 (1956) (codified as amended at 15 US.C. §§ 1211-1214
(1982)).

*One way to visualize the agency’s authority is to think of the types of products
found in a large shopping mall. With the exception of the pharmacy and grocery stores
(and even some items there), virtually everything in the mall falls within CPSC
Jurisdiction. Congress did specifically exempt certain products from CPSC jurisdiction,
such as food, drugs (except for child-resistant closure requirements), cosmetics,
automobiles, tobacco products, aircraft, boats, and pesticides. See 15 U.S.C.

§§ 2052(a)(1)(A)-(I) (1982 & Supp. 1V 1986). Most of these products are regulated by
other federal agencies.



66 41 ADMINISTRATIVE LAW REVIEW 61

jurisdiction range from 10,000 to 15,000.%! The number of business-
es producing and distributing these products is well over a mil-
lion.™

Under the CPSA, the Commission has four purposes: “(1) to
protect the public against unreasonable risks of injury...; (2) to
assist consumers in evaluating the comparative safety of consumer
products; (3) to develop uniform safety standards for consumer
products and to minimize conflicting State and local regulations; and
(4) to promote research and investigation into the causes and preven-
tion of product-related deaths, illnesses and injuries.”*?

Congress provided the CPSC with an array of authority to carry out
the purposes of the act. Among other things, the Commission can:

promulgate mandatory safety standards for products,®
ban products,*

issue administrative “recall” orders to compel repair, replacement
or refunds for products that present substantial risks of injury,*®

*"The CPSC’s first Chairman, Richard O. Simpson, estimated that the agency had
Jjurisdiction over roughly 10,000 products. See 1974 House Oversight Hearings, supra note
3, at 88 (Remarks of Richard O. Simpson). The Commission currently estimates that
approximately 15,000 types of consumer products come under its jurisdiction. Earlier
estimates ranged from 10,000 to 15,000. 1986 Annual REPORT, supra note 16, at 1. Also
see Schwartz, supra note 5, at 43 n. 66.

32Consumer Product Safety Commission Reauthorization: Hearings Before the Subcomm. on
Health and the Environment of the House Comm. on Energy and Commerce, 97th Cong., Ist
Sess. 38 (1981) [hereinafier 1981 House Reauthorization Hearings] {testimony of Susan B.
King, former Chairman of the CPSC).

3315 U.S.C. § 2051(b) (1982).

15 U.S.C. § 2056 (1982) (CPSA); 15 U.S.C. § 1193 (1982) (FFA), 15 U.S.C. § 1472
(1982) (PPPA); 15 U.S.C. § 1213 (1982) (RSA). Although the FHSA contains no explicit
authority for promulgating safety standards, the CPSC uses its banning authority to set
what are, in effect, safety standards. See Forester v. Consumer Prod. Safety Comm’n,
559 F.2d 774 (D.C. Cir. 1977) (upholding a CPSC “standard” for bicycles issued under
the FHSA).

*15 U.S.C. § 2057 (1982) (CPSA); 15 U.S.C. § 1261(q) (1982) (FHSA). Although the
Commission lacks explicit banning authority under the FFA, RSA and PPPA, no
regulatory gap exists because (i) the agency is always free to use the CPSA’s regulatory
authority when it lacks adequate authority under a “transferred act)” see 15 U.S.C.
§ 2079(d) (1982), and (ii) a comprehensive standard generally can serve, in effect, as a
product ban, See, ¢.g., Standard for the Flammability of Children’s Sleepwear, 16 C.F.R.
§ 1615.1-1615.5 (1988) (standard effectively bars the use of untreated cotton material
for children’s sleepwear).

015 U.S.C. § 2064 (1982) (CPSA); 15 U.S.C. § 1202 (1982) (FHSA). No explicit
recall authority exists under the PPPA, FFA, or RSA. For a number of years, the
Commission maintained that the FFA implicitly authorized recalls as part of the
injunctive relief available under the FFA to restrain ongoing violations of the Act. In
Congolewm Indus., Inc. v. Consumer Prod. Safety Comm'n, 602 F.2d 220 (9th Cir. 1479),
however, the United States Court of Appeals for the Ninth Circuit ruled that absent
specific authorization, no recalls could be ordered under the FFA. Notwithstanding this
ruling, CPSC statl takes the position that section 15 of the CPSA empowers the
Commission to order the recall of dangerously flammable products. Telephone
interview with Alan Schoem, Director of Division of Administrative Litigation of the
CPSC Directorate for Compliance and Administrative Litigation (August 24, 1988).
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seek court orders to require the recall of imminently hazardous
products.®’

In addition to providing these powers, Congress imposed, under
section 15(b) of the CPSA,*® a requirement that businesses under
CPSC jurisdiction report to the agency all instances in which they
obtain information indicating that their products®™ contain defects
which “could create” substantial product hazards.*” These so-called
“15(b) reports” rapidly assumed, and continue to play, a major role in
the agency’s regulatory activities.*'

Congress imposed one major non-regulatory responsibility on the
CPSC: the establishment of an “Injury Information Clearinghouse to
collect, investigate, analyze, and disseminate injury data and
information. . . .”** One of the major mechanisms for doing this is
the CPSC’s National Electronic Injury Surveillance System (NEISS),
which is a statistically selected set of hospital emergency rooms whose
reports of product-related injuries are used as the basis for national
projections.”® In addition to NEISS, the agency gathers reports on

With respect to the PPPA and RSA, the staff generally takes the same view. Id; Schwartz
& Adler, supra note 25, at 428.

%715 U.S.C. § 2061 (1982) (CPSA). For produus falling under the FHSA, the
Commission may declare a product to be an imminent hazard adminmstratively. 15
U.S.C. §§ 1261(q)(2) and 1262(e)(2) (1982). No explicit imminent hazard authority
exists under the PPPA, RSA, or FFA. Although no imminent hazard action has ever
been brought under these acts, presumably the Commission would turn to the CPSA to
bring such an action if an imminent hazard situation ever arose. 15 U.S.C. § 2079(d)
(1982) (establishing the Commission’s authority to use the CPSA when a risk of injury
cannot be eliminated or adequately reduced under the “transferred acts”).

815 U.S.C. § 2064(b) (1982).

*The Commission takes the position that the reporting requirements of section
15(b) apply to all of the “transferred acts.” 16 C.F.R. §§ 1115.2(d) (1988) (requiring
Substantial Product Hazard Reports to be filed).

9Section 15(b) also requires reports of failures to comply with applicable consumer
product safety rules that create a substantial risk of injury to the public. 15 U.S.C.
§ 2064 (a)(1), (b) (1982).

*'From the outset, section 15 recalls proved to be critical to the agency’s regulatory
activities. At a hearing in 1976, Richard O. Simpson, the first CPSC chairman, stated

“(wlere 1 to single out one activity . . . which, in terms of public protection, could be
cited as a ‘success story, it would, of necessity, be the implementation of section 15 of
the Consumer Product Safety Act.” Regulatory Reform—Volume IV: Consumer Product
Safety Commission, National Highway Traffic Safety Administration, Federal Trade Commission:
Hearings Before the Subcomm. on Oversight and Investigations of the House Comm. on Intersiate
and Foreign Commerce, 94th Cong 2d Sess. 5 (1976) [hereinatier 1976 House Regulatory
Reform Hearings). Similarly, in 1981, Susan King, CPSC chairman from 1978-80,
pointed to the Commission’s participation in over 2,500 recall actions involving an
estimated 100 million products and stressed that these actions did not require costly,
time-consuming mandatory standards. 1981 House Reauthorization Hearings, supra note
32, at 15. See also infra notes 317-83 and accompanying text.

P25 U.S.C. § 2054(a) (1982).

431986 ANNUAL REPORT, supra note 16, at 5. Approximately 200,000 injury reports
involving roughly 800 categories of consumer products were collected thr ough NEISS
during FY 1986. The Commission conducted follow-up telephone investigations in
approximately 1,200 of these cases and on-site investigations in more than 300 others,
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deaths associated with consumer products from medical examiners
and coroners through a system called MECAP** and uses a variety of
other data sources to fulfill its information dissemination duties.*”
Although one would imagine that injury data collection and dissem-
ination would constitute relatively noncontroversial parts of the
agency’s function,*® in fact, the dissemination of product-specific
information has proven to be among the most controversial roles
played by the agency.*’

B. The “Model” Agency

In order to make the CPSC a model of regulatory reform, Congress
wanted the agency to have strong regulatory authority, generous
tunding, broad public participation (especially by consumers) in
decisionmaking, widespread openness, and substantial independence
from White House influence.*® With these features, the CPSC—its
supporters hoped—would quickly establish a vast system of consumer
product safety standards through open, democratic, efficient
procedures.*?

In its early years, the CPSC tried hard to be a “model” agency. At
the outset, the agency adopted an openness policy, often referred to
as its “goldfish bowl” approach,®® that required virtually all meetings
between Commission employees and outside parties to be scheduled

{d. For a debate over the adequacy of NEISS to assess product hazards see Heiden,
Pittaway & O'Connor, Utility of the U.S. Consumer Product Safety Commission’s Injury Data
System as a Basis for Product Hazard Assessment, 5 J. Pron. Lian. 295 (1982) (criticizing the
NEISS system’s methedology) and Waksberg, CPSC’s Hazard Data System: Response to
Critiue, 6 ]J. Prop. Lias, 201 (1983) (defending the NEISS system).

“The Medical Examiners and Coroners Alert Project. The Commission received
approximately 1,200 MECAP reports during FY 1986. 1986 ANNuAL REPORT, supira note
16, at 5.

P Eor example, the Commission uses data on fire losses and casualties from the U.S.
Fire Administration’s National Fire Incident Reporting System (NFIRS), the National
Fire Protection Association (NFPA) and various fire departments. /d.

%Even the harshest critics of government regulation tend to endorse the notion that
it is appropriate for government to collect and disseminate product hazard informa-
tion. See, e.g., M. FRIEDMAN & R. FRIEDMAN, FREE TO CHOOSE: A PERSONAL STATEMENT 227
(1980) (arguing that government should provide health and safety information but
leave citizens “free to choose what chances we take with our lives”); Weidenbaum,
Reforming Government Regulation, REc. Nov.—Dec. 1980, at 15 (“The traditional notion
that . .. market failure is adequate justification for gevernment intervention badly
needs to be revisited. . . . For some regulatory programs . . . the provision of better
public information may enable consumers themselves to make more sensible trade-offs
(for example, between safety and price) than any standards set in Washington.”).

47See infra notes 248-308 and accompanying text.

*¥See generally 1976 Housk REporT ON REGULATORY REFORM, supra note 11; Schwartz,
supra note 5.

*Id. See also R. Pittle, CPSC: A Look Forward, Remarks at the Eastern Consumer
Conference of the Council of Consumer Organizations in Carlisle, Pa. (September 26,
1982) (reflecting on early assumptions about CPSC rulemaking capabilities).

1974 House Oversight Hearings, supra note 3, at 91 (remarks of Richard O. Simpson,
CPSC Chairman).
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in advance, listed in a public calendar (circulated free throughout the
United States), and open to the public.’! Under the openness policy,
the Commissioners held weekly informal “brown bag” luncheon press
conferences, often referred to as “munchies.”®

In pursuing openness, the Commission adopted procedures pur-
suant to the Freedom of Information Act (FOIA)*® that went far
beyond anything required under the FOIA. Essentially, the agency
released any document in its possession except those which contained
proprietary or trade secret information, or which would invade an
individual’s privacy.®® This meant that even memoranda from the
agency’s legal staff discussing legal weaknesses of agency rulemaking
strategies were released.””

The CPSC adopted similar policies regarding public participation.
Consistent with its efforts to be a “model” agency, the Commission
read the requirements for public participation broadly, especially
with respect to including consumer participation.56 In particular,
regarding CPSC rulemaking, viewed as the “heart of the CPSA™ in
its early years, the agency devoted a substantial portion of its budget
to encouraging consumer groups to assist in drafting safety
standards.”®

*'Procedural Policy on Meetings, Prior Public Notice, and Records of Proceedings,
16 C.E.R. § 1001.60 (1973), reprinted in 1974 House Oversight Hearings, supra note 3, at
129-31. Interestingly, the Commissioners conducted all of their meetings in private,
without staff, until passage of the Government in the Sunshine Act, Pub. L. No.
94-409, 90 Stat. 1241 (1976) (codified as amended at 5 U.S.C. § 552b (1982 & Supp. 1V
1986). See also Government in the Sunshine Act, Rules for Commission Meetings, 16
C.FR. §§ 1013.1-1013.6 (1988). In the author’s opinion, the quality of Commission
decisionmaking improved dramatically when staff began to attend meetings. Staffl
often are able to point out overlooked or misunderstood points in briefing materials.

521974 House Quersight Hearings, supra note 3, at 91 (remarks of Richard O. Simpson,
CPSC Chairman).

35 U.S.C. § 552 (1982 & Supp. 1V 1986).

>1See 1975 Senate Oversight Hearings, supra note 4, at 270 (remarks of Richard O.
Simpson, Chairman CPSC).

*51d. at 269. The policy of releasing legal memoranda proved controversial almost
from the outset. See infra note 66 and accompanying text.

30See Page, Consumer Involvement and the Consumer Product Safety Act, 2 HorsTra L. REv.
605 (1974) (the notion that consumers should actively participate in the administration
and enforcement of a federal statute designed to protect them from unreasonable risks
is a distinguishing feature of the CPSA). Among the original CPSA sections that
promoted consumer participation were section 7 (15 U.S.C. § 2056) (consumers
encouraged to participate in rulemaking activities, including CPSC funding for their
participation), section 10 (15 U.S.C. § 2059} repealed by Omnibus Budget Reconciliation
Act of 1981, Pub. Law No. 97-35, § 1210, 95 Stat. 357, 721 (consumers could petition
the agency to commence rulemaking, with agency required either to grant or deny
petitions within 120 days of receiving them), and section 24 (15 U.S.C. § 2073)
(consumers could seek to act as “private attorneys general” to enforce CPSC rules and
orders). See alse 1976 House REPORT ON REGULATORY REFORM, supra note 11, at 201-03
(discussing the congressional emphasis on consumer participation).

37Scalia & Goodman, supra note 1, at 906.

®88¢e Schwartz, supra note 5, at 63-64.
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Conventional wisdom in the early 1970s held that the CPSC was the
most powerful regulatory agency ever created.”® At one Commission-
er’s confirmation hearing, a senator remarked that the agency’s
authority was so great that “an honest man wouldn’t want [it] and a
dishonest man shouldn’t have [it].”%°

C. The Luster Fades

Four or five years later as the Carter administration settled 1n,
conventional wisdom had taken a 180-degree turn. The new image of
the CPSC was of an awkward, incompetent body that gave good
intentions a bad name.®' Above all, the agency’s founders had
expected the CPSC to draft large numbers of consumer product
safety standards in fairly rapid fashion.®® The agency’s first chairman
had encouraged these expectations by proposing a plan to address in
ten years 75 percent of all preventable product-related injuries
through the establishment of 100 safety standards.®® Yet, as of 1977,
the agency had promulgated only one consumer product safety
standard under the CPSA—and that was for the relatively trivial
hazards associated with swimming pool slides.®*

Moreover, nothing seemed to work well at the CPSC. Criticism
rained on the agency from Congress, consumer and industry groups.
Among the charges leveled at the agency: it focused on minor
hazards, lacked a meaningful system of priorities, demonstrated
incompetence with respect to the regulation of chronic hazards,
required excessive recordkeeping for its safety standards, harassed

d, at 45—44.

898¢e Nominations—September—December: Hearing on Nomination of R. David Pittle to Be u
Member of the Consumer Product Safety Commission Before the Senate Commerce Comm., 93rd
Cong., Ist Sess. 10 (September 25, 1973) [hereinafter 1973 Pittle Confirmation Hearings)
(remarks of Senator Marlow Cook).

®'See Consumer Product Safety Commission—OQuversight: Hearings Before the Subcomm. on
Oversight and Investigations and the Subcomm. on Consumer Protection and Finance of the
House Comm. on Interstate and Foreign Commerce, 95th Cong., Ist Sess. 1 (1977) [herein-
after 1977 CPSC House Oversight Hearings] (According to Subcommittee Chairman John
Moss, “the Commission’s performance to date falls well below the mark set by
Congress.”); Implementation of the Consumer Product Safety Act: Hearings Before the
Subcomm. for Consumers of the Senate Comm. on Commerce, Science, and Transportation, 95th
Cong., Ist Sess. (1977) [hereinafter 1977 Senate Quversight Hearings]; Congressional
Quarterly, Controversy Threatens Independence of Consumer Product Safety Commission in
RecuraTion: Process ann Pourrics 52 (1982) [hereinafter CQ REPORT ON REGULATION]
(a%ency severely criticized by consumer, industry, and environmental groups).

“See Schwartz, supra note 5 at 44. See generally NCPS FINAL REPORT, supra note 15.

531976 House Regulatory Reform Hearings, supra note 42, at 5 (testimony of Richard O.
Simpson, CPSC Chairman).

Y Implementation of the Consumer Product Safety Act: Heavings Before the Subcomm. on
Cunsumers of the Senate Comm. on Commerce, Science, and Transportation, 95th Cong., st
Sess. 31 (1977) (testimony of Linda Hudak, Legislative Director of Consumer Feder-
ation of America: “Swimming pool slides are not only a product used by a limited
segment of the population, but are nowhere near one of the most dangerous products
purchased by consumers.”).



WINTER 1989 Can the CPSC Be Redeemed? 71

small business, failed to meet statutory deadlines in processing
petitions for rulemaking, and generally acted with excessive
timidity.®® Even the agency’s policies on openness, which had earned
it such praise from consumer groups at the outset, came under attack
from them. They accused the agency of confusing “openness with
nakedness.”%°

Responding to what it perceived as the agency’s poor performance,
the Office of Management and Budget (OMB) seriously considered
recommending to President Carter the abolition of the agency.”’
Strong congressional objections led to the abandonment of this
proposal.®®

The rise and fall of the agency’s reputation in many respects was
undeserved. It arose more from misperceptions and unreasonable
expectations than from agency incompetence. Contrary to the views
of many observers, the agency was hardly the most powerful regula-
tory agency in Washington. Although it possessed the power to set
safety standards, ban products and require the recall of hazardous
products, so did most other health and safety agencies.®” Moreover,
the CPSC'’s rulemaking authority under the Consumer Product Safety
Act was heavily weighted with procedural requirements that made it
virtually impossible to set standards at other than a snail’s pace.””

655¢e generally 1977 CPSC House Oversight Hearings, supra note 61; 1977 Senaie
Oversight Hearings, supra note 61.

861975 Senate Oversight Hearings, supra note 4 at 150 (Statement of Professor Joseph
Page and students, Georgetown University Law Center). Prompting this criticism was
the agency’s insistence on releasing internal legal memoranda detailing potential legal
weaknesses in agency regulatory approaches prepared by its general counsel’s office.
According to Professor Page and his students, the agency had put several regulations
at risk in the courts by releasing these memoranda.

57N ATIONAL JOURNAL, March 4, 1978, at 359.

%8See infra note 82 and accompanying text.

5Fhese powers are shared in large part by agencies such as the National Highway
Traffic Safety Administration (NHTSA), the Food and Drug Administration (FDA)
and the Occupational Safety and Health Administration (OSHA). In some cases. these
agencies lack specific statutory powers granted to the CPSC. Nevertheless, the lack of
such authority hardly deters these agencies from taking effective remedial action. For
example, FDA has no statutory recall authority, yet is able to push companies into
undertaking recalls, when necessary, by threatening to take actions, such as nationwide
seizures, that produce tremendous negative publicity. Few companies will resist recalls
when requested to do so by FDA. See Schwartz and Adler, supra note 25, at 446-64.
Moreover, unlike agencies such as FDA and the Federal Aviation Administration {FAA),
the CPSC never has had authority to make premarket approvals.

"When Congress wrote the CPSA, it imposed a set of requirements called the
“offeror” process on the agency. Under the “offeror” process, the CPSC was generally
barred from drafting standards itself. Instead, it had to invite persons outside of the
Commission to develop and draft standards for the agency. These persons, called
“offerors,” could be any interested member of the public, including industry or
consumer groups. Only after an offeror had completely drafted a standard and
submitted it to the CPSC could the agency, if it believed the draft standard to be
inadequate, alter it. Once the offeror had completed a draft standard and the CPSC
had reviewed and revised it, the CPSC then could propose and promulgate the
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Furthermore, the agency’s rulemaking record was much better than
the handful of standards produced under the CPSA. CPSC critics
usually failed to note or acknowledge that the Consumer Product
Safety Act directed it to regulate under its “transferred” acts rather
than under the CPSA.”'! Under these “transferred” acts, which
imposed fewer procedural requirements, the agency had promul-
gated over a dozen standards in its first five years.72 Moreover, the

standard in accordance with procedures under section 9 of the CPSA, 15 U.S.C. § 2058
(1982), that were similar to the informal rulemaking authority contained in the
Administrative Procedure Act, 5 U.S.C. § 553. Thus, the offeror process was, in effect,
“pre-rulemaking rulemaking.” See Scalia & Goodman, supra note 1, at 908. In the
agency's first five years, it managed to promulgate only three standards using these
cumbersome procedures. In 1981, exasperated by the slow progress of standards-
setting under the offeror process, Congress abolished it. Pub. L. No. 97--35, § 1202, 95
Stat. 357, 703 (1981) (codified at 15 U.S.C. § 2056 (1982).

For a comprehensive analysis of the “offeror” process see Tobias, Early Alternative
Dispute Resolution in a Federal Administrative Agency Context: Experimentation with the
Offeror Process at the Consumer Product Safety Commission, 44 Wash. & Lee L. Rev. 409
(1987) (arguing that although the offeror process did not work particularly well at
the CPSC, it did “afford numerous valuable insights for successful, future
experimentation with the successors of the offeror procedure which appears to be
promising mechanisms for enhancing decisional processes....") One promising
approach that seeks to build upon the mistakes of the offeror process is “negotiated
regulations.” See Harter, Negotiating Regulations: A Cure for Malaise, 71 Geo. L. |
(1982) and Perritt, Negotiated Rulemaking Before Federal Agencies: Evaluation of
Recommendations by the Administrative Conference of the United States, 74 Gro. L. 1625
(1986).

"ISection 30(d) of the CPSA, 15 U.S.C. 2079(d) (Supp. 111 1974), as originally
enacted, stated:

A risk of injury which is associated with consumer products and which could be
eliminated or reduced to a sufficient extent by action taken under the Federal
Hazardous Substances Act, the Poison Prevention Packaging Act of 1970, or the
Flammable Fabrics Act may be regulated by the Commission only in accordance
with the provisions of those Acts.

As of 1978, the CPSC had promulgated the following regulations under these
acts:

Federal Hazardous Substances Act
Full-size cribs—16 C.F.R. §§ 1508.1-1508.11 (1988).
Bicycles—16 C.R. §§8 1512.1-1512.20 (1988).
Aerosol Products Containing Vinyl Chloride—16 C.F.R. § 1500.17(a)(10) (1988).
Fireworks—16 C.F.R. § 1500.17(a)(3) (1988).
Non-full-size Cribs—16 C.F.R. §§ 1509.01-1509.13 (1988).
Use and Abuse Regulations for Toy Testing—16 C.FR. §§ 1500.50-1500.53
(1988).
Sharp Point Regulations for Toy Testing—16 C.F.R. § 1500.48 (1988).
Sharp Edge Regulations for Toy Testing—16 C.F.R. § 1500.49 (1988).
Ban of the Flame Retardant Tris—not published in C.F.R. _ Fed. Reg. __
Pacifiers—16 C.F.R. §§ 1511.1-1511.8 (1988).

Poison Prevention Packaging Act
Products Containing Ethylene Glycol—16 C.F.R. § 1700.14(a)(11) (1988).
Liquid Paint Solvents—16 C.F.R. § 1700.14(a)(15) (1988).
Drugs Containing Iron—16 C.ER. § 1700.14(a)(12) (1988).

Flammable Fabrics Act

Children’s Sleepwear Sizes 7-14—16 C.F.R. §§ 1616.1-1616.65 (1988).
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agency had effectively used its less encumbered authority under the
CPSA to ban products and require warning labels.”

Also overlooked was the lack of agency resources. Throughout its
years the CPSC remained a tiny agency with only a fraction of the
funding and staff of other regulatory agencies. Finally, and perhaps
most important, the national mood towards regulation had shifted
dramatically. Comprehensive safety regulation had been viewed as
necessary to protect helpless consumers; suddenly it became per-
ceived as overbearing, intrusive and unwelcome.”

D. A Short Recovery

From the low days at the beginning of the Carter administration to
the arrival of the Reagan administration, the agency regained much
of its lost reputation.” It did so not by churning out greater numbers
of safety rules—to the contrary, under Chairman Susan King, the
agency promulgated only eight regulations in three and one-half
years, fewer than under either of her Republican predecessors’—but
by successfully redefining the agency’s role. The redefinition involved
convincing the agency’s critics in the Congress, the White House and
the press that (i) successful regulation depended more on the quality

Under the CPSA, the agency as of 1978 had taken the following non-standards

setting actions:
Ban unstable refuse bins—16 C.F.R. §8 1301.1-1301.8 (1988).
Ban paint containing lead—16 C.F.R. §§ 1303.1-1303.5 (1988).
Ban consumer patching compounds containing asbestos—16 C.F.R. §§ 1304.1-
1304.5 (1988).
Ban artificial fireplace ash containing asbestos—16 C.F.R. §§ 1305.1-1305.5 (1988).
Ban extremely lammmable contact adhesives—16 C.F.R. §§ 1302.1-1302.6 (1988).
Require labels for aerosol products containing CFCs—16 C.F.R. §% 1401.1-1401.6
(1988).

"4See CQ REPORT ON REGULATION, supra note 61, at 3 (noting that by the late 1970s, “the
federal regulatory system was under attack™); Cutler & Johnson, Regulation and the
Political Process, 84 YaLe L.J. 1395 (1975). According to Cutler & Johnson:

Almost all agencies have been viewed as more vigorous and successful in their early
years, and less effective as they grow older. This perceived success of young agencies
may result less from their youth than from their role in pursuing substantive goals
that our political institutions have just recently proclaimed and continue to support.
The politically determined social and economic priorities that are reflected during
the process of creating a new agency change with the passage of time. The phe-
nomenon of agency aging could have less to do with the symptoms of staff arthritis
than with growing distance and alienation from the current political process.
Id. at 1408 (footnote omitted).

"5See, e.g., Boon to Consumers and Business Tos, Newsweek, February 11, 1980, a1 76. (“In
the past year, the commission has won grudging respect from businessmen and
legislators alike for a new approach to regulation.”); CQ REPORT ON REGULATION, supra
note 61, at 53 (“In the three years following the 1978 reauthorization CPSC won
increasing respect from industry and Congress.”); Crock, Safety Commission Has Avoided
War on Regulation, Wall St. |., Feb. 6, 1980, at 26, col. 1 (cditorial page).

"For example, under S. John Byington, Chairman King's immediate predecessor,
the agency promulgated sixteen safety rules in a period of roughly two and one-half
years.
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of regulations than quantity, (i) some alternatives to mandatory
standards—such as product recalls—presented results equal, if not
superior, to standards, and (iii) within its limited resources, the agency
operated fairly efficiently and effectively.””

Perhaps the most significant change in agency outlook and operation
during the Chairmanship of Susan King was the shift in focus with
respect to mandatory safety standards. During her tenure, the agency
began a number of initiatives to stimulate industry groups to upgrade
voluntary standards rather than to write the mandatory standards
itself.”® Although this shift clearly represented a deviation from the
intentions of those who established the CPSC,”" it accommodated the
growing national disenchantment with mandatory standards.®’

E. Tough Times Under the Reagan Administration

The arrival of the Reagan administration heralded tough times for
the CPSC. Almost immediately, the administration sought to abolish
the agency.®' Rebuffed by Congress,®® the administration then suc-
cessfully promoted legislation dramatically cutting the agency’s bud-
get and staff. In one year, the CPSC lost over 25 percent of its funding
and staff.?® This was by far the largest budget and staff cut imposed
by the Reagan administration on any of the federal health and safety

7See supra note 75 and accompanying text.

78During CPSC reauthorization hearings in 1981, Susan King, now a former
Chairman, declared: “CPSC . . . has also sought to examine alternatives to mandatory
standards which may be less costly and less time-consuming and less burdensome to the
industry. This has included working with the industry to improve voluntary standards.”
1981 House Reauthorization Hearings, supra note 32, at 15. See also supra note 75 and
accompanying text.

"9See supra Lext accompanying note 21 and notes 177-247 and accompanying text.

80 See supra note 74 and accompanying text.

8'Letter from David A. Stockman, Director, Office of Management and Budget, to
Senator Robert W. Kasten, Chairman, Consumer Subcommittee of the Senate Com-
mittee on Commerce, Science, and Transportation (May 8, 1981). On another occasion,
Director Stockman was quoted as expressing strong dislike both for the Federal Trade
Commission and the CPSC: “They've created this whole facade of consumer protection
in order to seize power in our society. I think part of the mission of this administration
is to unmask and discredit that false ideology.” Klein, supra note 7.

%House Comm. on Energy and Commerce, Consumer Product Safety Amendments
of 1985, H.R. Rep. No. 377, 99th Cong., lst Sess. 7 (1985) (“Congress has always
rejected OMB's attempts to abolish the CPSC.”); Consumer Product Safety Amendments of
1983; Hearings on H.R. 2367 Before the Subcomm. on Health and the Environment of the
House Comm. on Energy and Commerce, 98th Cong., 1st Sess. 1 (1983) [hereinafter 1983
House Reauthorization Hearings) (Statement of Henry A. Waxman, Chairman of the
Subcomm. on Health and the Environment noting that in 1981 Congress had “fought
oft” an attempt by the Reagan administration to abolish the CPSC or bury it in the
Department of Commerce).

*The agency’s budget for FY 1981 was $42.1 million and its staff leve! was 891 Full
Time Equivalents (FTEs). When it first submitted its FY 1982 budget, the CPSC
requested a budget level of $44.5 million and a staff level of 942 FTEs. The Reagan
administration directed the agency to withdraw its budget submission and request a
budget level of $32.9 miilion—a reduction of $11.6 million—and staff levels of 697
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agencies.®® According to the Director of the Office of Management and
Budget, these cuts were imposed not for budgetary reasons, but to re-
direct regulatory policy.*> The administration insisted that its notion
of “redirected” policy was a benign one.®® But, a congressional observer
insisted that the administration, thwarted in its efforts to abolish the
CPSC directly, was using the budget and staff cuts as “a more direct,
but no less determined, method—death by starvation to abolish the
CPSC."%

Although the administration has never been able to convince
Congress to impose funding and staft cuts of the magnitude in 1981,
it has continued to seek funding and staff cuts.®® Over the years, these
cuts have forced the agency to postpone or drop work on numerous
alleged hazards,®® to close most of its area offices,”™ to reduce its

FTEs—a reduction of 245 FTEs—{rom its original request. Consumer ProDUCT SAFETY
Comaussion, 1982 Bupcer RequestT (March 1981) [hereinafter 1982 CPSC Bubcer
ReQuest]. Although the agency was required by law wo follow OMB's instructions, it
noted in its budget request that OMB’s cuts constituted a “massive decrease” in its
budgu request. Id. at 1.

*"House Comm. on Energy and Commerce, Consumer Product Safety Amendments
of 1983, H.R. Rep. No. 114, 98th Cong., Ist Sess. 67 (1983). (“Despite its small sizc,
CPSC has sustained greater cuts in the past 2 years in resources than any other health
and safety agency in the Federal Government.”).

85See Consumer Product Safety Comnmussion Reauthorization: Hearings Before the Subcomm.
for Conswmers of the Senate Comm. on Commerce, Science, and Transportation, 97th Cong., 1st
Sess. 238 (1981) [hereinafter 1981 Senate Reauthorization Hearings] (question put to and
answer given by Dr. James C. Miller, 111, Administrator, Office of Information and
Re%ulatory Affairs, Office of Management and Budget).

See Id. a1 233-34 (According to James Miller, Administrator, Officer of Information
and Regulatory Affairs, Office of Management and Budget, redirecting CPSC policy
meant limiting the agency’s funds to prevent it from embarking “on activities beyond
its statutory mandate, or where other agencies of the Government could accomplish
these tasks more efficiently.” Miller provided no examples of instances in which the
agency had acted beyond its statutory mandate.)

871985 House Reauthorization Hearings, supra note 2, at 2 (statement of Henry A
Waxman, Chairman, Subcomm. on Health and the Environment).

88See id. at 1-2. The CPSC budget request imposed by OMB, $34 million and 550
FTEs, constitutes a 53 percent drop in constant dollars from the agency's first budget
in FY 1974 and a 40 percent drop in staft from 1981. Id. at 1, 32-33.

#?Among the alleged hazards on which the CPSC has postponed or dropped action
are disposable butane lighters, swimming pool covers, indoor air quality, Consumer
Product Safety Commission Reauthorization: Heartngs Before the Subcowmm. on Commerce,
Consumer Protection, and Competitiveness of the House Comm. on Energy and Commerce, 100th
Cong., Ist Sess. 155, 156, 158-60 (1987) [hereinafter 1987 House Reauthorization
Hearings] (testimony of Mary Ellen Fise, Product Safety Director, Consumer Federation
of America), flammable aduit sleepwear, id. at 164-78, swimming pools, spas and hot
tubs, airborne microbes, flexible gas connectors, residential sprinkiers, circuit breakers,
automatic garage door openers, toluene, chlorinated benzenes, microclectric and
computer chip hazards, electric deep-fau fryers, textile finishes and Aame retardants,
and formaldehyde emissions from particleboard and fiberboard. See 1985 House
Reauthorization Hearings, supra note 2, at 46-52 (prepared statement ol Stuart Statler,
CPSC Commissioner). In addition, the Reagan administration appointed many “re-
luctant regulators.” See infra note 93 and accompanying text.

“In 1973, the Commission operated fourteen area offices in the following citics:
Adanta, Boston, New York City, Chicago. Clevelund, Dallas, Denver, Kansas City, Los
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injury data-gathering capabilities,”’ and to slash its compliance
investigations and inspections.”

Compounding the agency’s losses from budget and staff cuts is the
appointment by the Reagan administration of commissioners who
many believe are “reluctant regulators,” i.e., individuals who view
regulation with distaste and who consider their primary mission as
repealing rather than promulgating regulations.*® Chief among those
who have espoused a deregulatory agenda is the current CPSC
Chairman, Terrence Scanlon.” Scanlon’s views have provoked sharp
criticism from Congress,”® consumer groups,”® and some former
CPSC Commissioners.”” On the other hand, Scanlon has been vigor-
ously defended by conservative observers.”

Angeles, Minneapolis-St. Paul, New Orleans, Philadelphia, San Francisco and Seattle.
UNITED STAaTES ConsuMER PropuCT SAFETY Commission, First AnnuaL Report 7 (1973)
[hereinafter 1973 CPSC Annuar Report]. As of the agency’s FY 1988 appropriation
hearings, the CPSC was forced to cut its remaining five area offices from five to three.
Department of Housing and Urban Development—Independent Agencies Appropriations for
1988: Hearings Before A Subcomm. of the House Comm. on Appropriations, 100th Cong., 1st
Sess. 113-14 (February 3, 1987} [hereinafter 1988 House Appropriations Hearings)
(testimony of Terrence Scanlon, CPSC Chairman).

M Decrease in Data Gathering Capability Seen Slowing Down Projects at Safety Agency, 16
Prod. Safety & Liab. Rep. (BNA) 91 (January 22, 1988) (Because of budget reductions,
the Commission’s main product-related injury data collection system, the National
Electronic Injury Survcillance System (NEISS), has been cut in half. Agency staff
indicate that it now takes them twice the time to collect enough information on specific
product-related injuries.).

“21983 House Reauthorization Hearings, supra note 82, at | (statement of Henry A.
Waxman, Subcomm. Chairman).

*See Adler, Of Ketchup, Ozone, and Airline Delays: A Regulatory Legacy, Legal Times,
Apr. 11, 1988, at 18, col. 1.

*See BNA Interview With CPSC Chairman Terrence M. Scanlon [January 17, 1985], 13
Prod. Safety & Liab. Rep. 65 (1985) (“I am a deregulator. . .. [Blefore I vote for
government interference | want to be sure that it’s necessary and that it will do what it’s
sum)osed to do in protecting the public.”).

“E.g., Funky, One Flew Inlo the Cuckoo’s Nest, AM. SpecTATOR (April 1988) 26 (Members
of Congress have called Scanlon among other things “a wimp, brain-dead, and a
conspirator with the Japanese ‘death machine’ industry.”); McAllister, Angry Lawmakers
Aim lo Disempower CPSC Chief, Wash. Post, September 24, 1987, at 18, col. 1. (The
Chairman of the Subcommittee on Commerce, Consumer Protection, and Competi-
tiveness of the House Energy and Commerce Committee called Scanlon “the James
Watt of consumer protection.”).

“OF.g., ConsuMER FEDERATION OF AMmErica, The CPSC: Guining or Hiping From
Propuct SAFeTy?, May 1987 (hereinafter CFA Reporr).

Y71987 House Reauthorization Hearings, supra note 89, at 87-91, 111-13, 119-21]
(statements of former CPSC Commissioners R. David Pitlle and Nancy Harvey
Steorts).

gﬂE.g., The fight Over CPSC’s Next Chairman, Wash. Times, Dec. 11, 1984, at _, col.
— (endorsing Scanlon to be CPSC Chairman); Scanlon 2, Claybrook 0, Wall St. J., July
10, 1986, at 18, col. __ (defending Scanlon against “a witch hunt” by a consumer
leader); The Scapegoating of Terry Scanion, Human Events, Nov. 7, 1987, at 945.
(“Scanlon is not the anti-business zealot that Naderites have come to expect at the
CPSC....").
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I1. MAJOR ISSUES

As the CPSC finishes its fifteenth year of existence and it prepares
to undergo scrutiny from a new administration, it seems appropriate
to raise a number of fundamental issues that face the agency. There
are at least five: (i) whether the CPSC should be abolished, (i1) whether
the agency should be retained as an independent collegial body or
transformed into a single administrator agency, (iii) what role volun-
tary standards and mandatory standards should play in CPSC activi-
ties, (iv) whether the many restrictions on the release of product safety
information under which CPSC currently operates should be re-
tained, and (v) whether the CPSC recall program—its most frequently
used regulatory activity—operates effectively.

A. Should the CPSC Be Abolished?

In its short life, the CPSC has faced extinction twice.”® Although the
agency has survived, it has been stripped of resources to the point
where it constitutes more of a regulatory speck than a meaningful
market presence. Given the challenges to the agency’s right to exist, it
seems appropriate to see whether agency critics have a convincing
case for abolition.

Interestingly, the CPSC receives high ratings from the public despite
its low regard in the eyes of the Reagan administration. According to
a national survey conducted for ARCO by Louis Harris and Associates
in 1982, the public believed that the CPSC had done a better job of pro-
tecting the American consumer than Ralph Nader, the Federal Trade
Commission, the Reagan administration and the U.S. Congress.'”"

Notwithstanding its popularity, which arguably may simply stem
from an appealing name, deeper questions must be answered to
justify the CPSC’s existence. One immediate question: why is the
market incapable of protecting consumers? After all, consumers are
not forced to purchase unsafe products.

One response to this question is that the market fails to provide
consumers with the information necessary to make meaningful prod-
uct choices.'”! Although some observers would limit government’s

REAYY supra notes 67, 84-5, and accompanying text.

Y001 ouis HARRIS AND ASSOCIATES, ING., CONSUMERISM IN THE EicHries 20 (1982) (Swudy
No. 822047 conducted for Adantic Richheld Co.). {hereinafter 1982 Lou Hagris
Stupy]. In fact, of those on the list, the CPSC was the only one that received a favorable
rating. The CPSC was outranked only by Consumers Union, which publishes Consumner
Reports magazine, and the Better Business Bureau.

The failure of the market to provide meaningful information is perhaps the most
commonly cited reason to justify safety regulation. W. Viscusi, RecuLaTING CONSUMER
Propuct SareTy 2-6 (1984) (“The linchpin of the perfectly functioning market is that
consumers and producers be fully cognizant of the risks their choices entail.”).
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role exclusively to providing information,'?® others believe that it is
often ditficult, if not impossible, to convey product safety information
in a meaningful enough fashion to provide acceptable levels of
safety.'03 On this point, the National Commission on Product Safety
offered numerous examples of products that presented risks not
easily reduced simply by providing information. Among them: easily
shattered architectural glass that consumers, especiaily children,
accidentally crashed into; TV sets that spontaneously ignited without
warning; fireworks that misfired because of inadequate quality con-
trols; glass bottles that unexpectedly shattered or exploded; unstable
and easily shattered hot water vaporizers; and ill-designed and
dangerous children’s toys. Based on these and many other examples,
the NCPS concluded that government’s regulatory role should extend
beyond that of providing information.'*

The NCPS and other advocates of broad regulatory authority argue
that some risks are so “hidden,” i.e., consumers are exposed to them
unknowingly or unintentionally or the risks are such that consumers
cannot fully appreciate them, that society has the right to expect
manufacturers to modify them rather than stick useless warning
labels on them.'%® Furthermore, many observers believe that certain
risks are so great that warnings are simply insufficient to provide
adequate consumer protection.'?®

102 See Friedman & Friedman, supra note 46; Weidenbaum, supra note 46. See also W.
Viscust, supra note 101, at 108-10 (recommending that the CPSC’s recall and
rulemaking authority, as well as all of its bans and standards, be repealed to be replaced
by a “safety information” approach.).

l03McLoughlin, Vince, Lee & Crawford, Praject Burn Prevention: Outcome and [mpli-
cation, 72 Am. J. Pus. HeaLt 241, 246 (1982) (Based on generally successful results in
promoting burn prevention through education measures, the authors conclude that
regulatory measures to “automatically” protect the community from injuries are more
effective in the prevention of injuries than educational measures that depend on
persistent behavior change.). See also 1981 House Reauthorization Hearings, supra note 32,
at 16. (According to former CPSC Chairman, Susan King, relying exclusively on
information and education to protect consumers “is an elitist concept that is addressed
to an upper class, highly educated, largely white population. It simply does not take
into account the fact that many people don’t have a choice to make when it comes to
products and product safety.”); and Adler & Pittle, Cajolery or Command: Are Education
Campaigns an Adeguate Substitute for Regulation?, 1 YaLx J. on R. 159 (1984).

1*1See NCPS Finaw Revort, supra note 15, at 12-36 (listing examples of products that
the NCPS felt presented unreasonable risk of injury). The NCPS concluded that many
of these products could be redesigned at minimal cost to provide substantially increased
safety.

'“"For example, chain saws pose a hazard known as “kickback,” which arises when a
saw strikes a knot or other particularly hard object not readily secen by the user and
rears back. Urea-formaldehyde foam insulation emits formaldehyde gas that may cause
cancer, irritation of the eyes, skin and breathing passages. There is no way of knowing
which batch of UFFI might present a serious problem of off-gassing. For examples of
other “hidden” hazards cited by the CPSC see 1981 House Reauthorization Hearings, supra
note 32, at 421-22,

'""Consistent with this reasoning is section 2(q)(l) of the Federal Hazardous
Substances Labeling Act which authorizes the CPSC to ban hazardous substances by
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One alleged alternative to product safety regulation that has
received substantial public attention recently is product liability
litigation.'®” Under the theory of this alternative approach, if a
product presents an unreasonable risk that results in an injury (or
death) to a consumer, he or she can sue for damages. Once a company
has had a judgment assessed against it, the company will remove the
dangerous product from the marketplace and perhaps take precau-
tions against other unreasonable risks appearing in other products.

One is entitled to entertain misgivings about this approach. The
National Commission on Product Safety expressed substantial skep-
ticism that product liability litigation adequately promoted safety
because it was a postinjury mechanism and carried insufficient
prospective impact.'®® Two recent studies reached the same conclu-
sion, even though they noted that hability litigation produces enor-
mous—indeed, sometimes devastating—effects on manufacturers.'’”

Several reasons suggest the difhculty of relying on product lability
taw for product safety.!' First, there is usually a very long time,
measured In years, between when a dangerous product reaches the
market and when a judgment as to its hazards is reached in court.
Second, in certain instances manufacturers may find it unnecessary or
less expensive to pay damages to victims of hazardous products than
to produce safer products. This seems especially true for carcinogens

regulation based on a finding that “notwithstanding such cautionary labeling as is or
may be required under this chapter for that substance, the degree or nature of the
hazard involved . . . is such that the objective of the protection of the public health and
safety can be adequately served only by keeping such substance . . . out of the channels
of interstate commerce. . .. " 15 U.S.C. § 1261(g)(!) (1982). Under this authority, the
following products have been banned: extremely Hammable water-repellent treat-
ments, carbon tetrachloride, fireworks such as cherry bombs, liquid drain cleaners with
high concentrations of sodium hydroxide and certain dangerous toys. 16 C.FR.
§ 1500.17 (1988).

'97The literature on the recent liability “crisis” is too voluminous to captuve easily in
an article on the CPSC. For a representative set of materials see note 328 mfra. Product
liability crises tend to arise when liability insurance becomes unavailable. Sorry, America,
Your Insurance Has Been Cancelled, T\Me, Mar. 24, 1986, at 16-26. The roots of insurance
unavailability are complex and controversial. See Liability Insurance Crisis (Parts | & 2);
Hearings Before the Subcomm. on Economic Stabilization of the House Comm. on Banking,
Finance and Urban Affairs, 99th Cong., 2d Sess. (1986) [hereinafter Liability Insurance
Crisis Hearings].

19850¢ supra note 20 and accompanying text.

1098¢e EADS & ReUTER, DESIGNING SAFER PropucTs: CORFORATE RESPONSES TO PrODUCT
Liapiity Law anp RecuLaTioN (Institute for Civil Justice #R-3022-1C)) (“Although
product liability exerts a powerful influence on product design decisions, it sends an
extremely vague signal. Because the linkage between good design and a lirm’s Lability
exposure remains tenuous, the signal says only: '‘Be careful or you will be sued!
Unfortunately, it does not say how to be careful, or, more important, how carcful to
be.”). See also Unrrep STATES Justice Dert. TorT PoLicy WORKING Grour, REPORT ON THE
Causes, EXTENT, aND PoLicy IMPLICATIONS OF THE CURRENT CRISIS IN INSURANCE AvalL-
ABILITY AND AFFORDABILITY (1986} [hercinafter TorT PoLicy WorkinG GROUP RErORT].

""OFor an extended discussion of these points, see Pittle & Adler, Commentary on
“Product Liability: An Interaction of Law and Technology,’ 12 Duq. L. REv. 487,490-91 (1974).
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where a long latency period renders causation difficult to prove in
court.'"" Third, product liability lawsuits generally deal with the
interaction of one person with one product at a specific point in time.
Their results cannot always be easily generalized. Fourth, litigants in
lawsuits generally cannot muster the resources available to a govern-
ment agency—even one as small as the CPSC—for conducting in-
depth studies of product-related injuries and determining appropri-
ate corrective actions.''” Fifth, there is no systematic follow-up after a
lawsuit to determine whether the defect that caused an injury or death
has been corrected.

Of course, to conclude that product liability litigation cannot always
substitute for product safety regulation is not to say that the two
systems play antagonist roles. To the contrary, product safety and
product liabitity tend to reinforce each other.''?

If one accepts the proposition that market inadequacies justify a
product safety agency, the question still remains whether the CPSC
should be that agency. One measure should be whether the Commis-
sion has significantly reduced unreasonable risks associated with
consumer products.

Unfortunately, reaching a conclusive determination is not easy.
Because there are few detailed studies of the impact of CPSC actions,

'1S¢e generally HarTER, THE DiLemma oF Causation IN Toxic Torrs (undated)
{(Monograph #101 prepared for the Institute for Health Policy Analysis).

'25ee TorT PoLicy WORKING GROUP REPORT, supra note 109, at 63, According to this
report by the Reagan Justice Department, “greater deference must be paid to
government agencies . . . that have devoted decades of attention and millions of dollars
to researching and trying to assess the value of medical and scientific developments. . . .
Other legal mechanisms, such as rulemaking and licensing proceedings, generally are
far superior in making credible determinations involving complicated issues of science
and medicine.” This observation seems richly ironic coming from a department of an
administration that so eagerly sought to abolish the CPSC.

"""Under the CPSA, any person injured “by reason of a knowing . . . violation of a
consumer product safety rule, or any other rule or order issued by the Commission may
sue” the violator in federal court and collect attorneys’ fees as well as expert witnesses’
fees. 15 U.S.C. § 2072(a) (1982). Some courts have held that failure to report a substantial
product hazard may subject a company to liability in a private suit. See, e.g., Payne v. A.O.
Smith Corp., 578 F. Supp. 733 (S.D. Ohio 1983); Young v. Robertshaw Controls, 560 F.
Supp. 288 (N.D.N.Y. 1983); Wahba v. H&N Prescription Center, 539 F. Supp. 352
(E.D.N.Y. 1982); Butcher v. Robertshaw Controls, 550 F. Supp. 692 (D. Md. 1981). On
the other hand, “compliance with consumer product safety rules or other rules or orders
under the [CPSA will] not relieve any person from liability at common law or under State
codawe 07 15 US.CL § 2074(a) (1982). See, e.g., Gryc v. Dayton-Hudson, 297 N.W.2d
727 (Minn.), cert. denied sub. nom. Reigel Textile v. Gryc, 449 U.S. 921 (1980) (compliance
with lammability regulation under FFA does not bar either compensatory or punitive
damages). For a discussion of the product liability implications of complying with gov-
ernment regulations or state laws, see PracTisING Law INsTITUTE, CONSUMER PRODUCTS:!
GOVERNMENT REGULATION AND PropUCT LiasiLiTy (1984) (PLI No. H4—4960); Hoffman
& Hoftman, Use of Standards in Products Liability Litigation, 30 Drake L. Rev. 283
(1980-81); Sahr, FDA Regulations and Product Liability, 36 Foop Druc Cosm. L.J. 478
(1981); and Comment, The Consumer Product Safety Act & Private Causes of Action for
Personal Injury: What Does @ Consumer Gain?, 30 BavLor L. Rev. 115 (1977).
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it is impossible to provide a definitive answer to this question.''* The
CPSC has conducted several analyses of its actions and claims to save
thousands of deaths and avoid a million injuries annually.''® One
critic of the CPSC, Viscusi, asserts that available data do not justify the
CPSC conclusions''® and that even generally acclaimed activities such
as those under the agency’s poison prevention Packaging program
cannot be demonstrated to have been successful.''” Other observers,
however, dispute Viscusi’s analysis''® and argue that the agency, while
not as successful as some of its supporters state,''” has been effective
in reducing accidental home deaths.'?"

Although no definitive answer is possible, one is entitled to con-
clude that, within its limited resources the CPSC has effectively
reduced death and injury. 121 Unfortunately, early advocates of a
product safety agency, perhaps unwittingly, led some observers to
expect the agency to perform at impossible levels—eliminating all 20

1480¢ Zick, Mayer & Snow, Does the U.S. Consumer Product Safety Conmission Mahe a
Difference? An Assessment of Its First Decade, 6 |. Consumer Pol'y 25, 26 (1986).

®In 1981, when the Commission was under severe attack, Acting Chairman Stuart
Statler directed CPSC staff to calculate the number of lives saved and injuries avoided
by the CPSC. According to staff computation, the agency’s track record was a good one:

“over one million possible injuries may have been averted and hundreds of
thousands of potential lethal products removed from consumers’ hands™ through
the use of CPSC recalls;

1981 House Reauthorization Hearings, supra note 32, at 412-14.

child resistant safety packaging prevents 65,000 accidental child poisonings and 40
deaths each year:

crib deaths and strangulations have been reduced by half since the agency’s crib
standard became effective;

safety glazing requirements (e.g., for windows in buildings) prevent 50,000 to
60,000 injuries each year;

flammability standards for children’s sleepwear prevent 60 deaths and 1.600
serious burns each year; and

the CPSC power mower standard prevents 22,400 injuries each year.

1d. at 21-22 (testimony of Susan King, former CPSC Chairman).

MW, Viscusi, supra note 101, at 71-88.

"Y71d. at 76-80. See infra note 121 and accompanying text.

H87ick, Mayer & Snow, supra note 114, at 28. (“While Viscusi did not claim that his
analysis was definitive, its shortcomings are substantial enough to question his conclu-
sion about the CPSC's ineffectiveness.”).

H9CoNSUMER FEDERATION OF AMERICA, ON THE SAFE TRACK; DEATHS AND INjuriEs BEFORE
AND AFTER THE ConsUMER Propuct SarerTy Commission (1983) (Based on data from the
National Safety Council showing that accidental home deaths and injuries declined at
a rate two-and-one-half times faster after the CPSC began operating, CFA concluded
that the CPSC had been effective in protecting the American consumer.).

'298¢e Zick, Mayer & Snow, supra note 114, at 36. (According to the authors, their
stud?/ showed that the CPSC had saved roughly 18,000 lives over ten years.).

"21In fact, even Viscusi does not contest that fewer children poison themselves when
they encounter products containing child-resistant closures. Rather, he argues that the
“use of protective caps has made parents more lax about their children’s access 10
hazardous products.” W. Viscust, supra note 101, at 78. He bases this argument on the
fact poisonings from unregulated products have not dropped at the same rate as those
from regulated products. The author finds this unconvincing.
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million injuries and 30,000 deaths annually associated with consumer
products.'?? This led to the inevitable disappointment with the CPSC.

Moreover, the logic of abolishing the Commission on the basis of its
inability to precisely quantify the number of lives saved and injuries
prevented would place every other federal health and safety agency in
Jeopardy. None of them has the ability to pinpoint its exact contribu-
tion to public health any better than the CPSC. For example, although
the National Highway Tratfic Safety Administration (NHTSA) can
track the number of lives lost and injuries sustained in fairly accurate
tashion from year to year, finding a causal link between agency action
and accidents remains difficult. Variables such as the number of
drivers, changing speed limits, enforcement of drunk driver laws,
changing demographics of the driver population, quality of roads,
urban versus rural driving, and a host of other factors make precise
calculations of NHTSA's contribution to highway safety as cloudy as
the CPSC’s input to product safety.

On balance, the CPSC should be retained. As discussed in the
following sections, it should also be reformed.

B. Should the CPSC Remain an Independent, Collegial Body or
Be Transformed Into a Single Administrator Agency?

Perhaps the most persistent debate that has swirled around the CPSC
over the years is whether the Commission should be an inde-
pendent,'*? collegial body or a single administrator agency. Beginning

'#20nly a fraction of these injuries and deaths could be dealt with by regulatory
actions. 1976 House Regulatory Reform Hearings, supra note 63, at 4 (According to CPSC
Chairman Richard O. Simpson, “[m]Jost experts place the product-caused, or ‘standards-
preventable’ portion at somewhere between 15 per cent and 25 per cent of the total
product-associated injury figure.”); Miller & Parasuraman, Advising Conswmers on Safer
Product Use: The Information Role of the New Consumer Product Safety Commission, 36 Am.
Mkrc. Ass'N Proc. 372, 373 (1974) (“The fact that at least 80 percent of the consumer
product-related injuries may not be caused by defective or unsafe products suggests that
consumer education has a very large untapped potential for reducing such injuries.”).
The fact that only a fraction, albeit a large one, of consumer product-associated injuries
is susceptible to regulatory initiatives still represents a substantial challenge.

'*3As used here, the term refers to an agency whose head or heads serve for a fixed
term and who cannot be removed except for cause. An agency is made independent to
insulate it from direct control by the President and other members of the executive
branch. See Froomkin, In Defense of Administrative Agency Autononty, 96 YaLe L.J. 787
(1987) (arguing that it is both legal and appropriate for Congress to shicld executive
departments from presidential control when there is reason to fear presidential
influence over implementation of the agency’s mandate). Under this definition, an
agency like the Environmental Protection Agency, which is not alfiliated with a larger
department, but whose head can be readily removed by the President would not be
considered “independent.” The author refers to agencies like EPA as "unaffiliated.”

Congress attempted to make “independence” a strong feature of the CPSC by,
among other things, permiuing CPSC Commissioners o elect their own Vice-
Chairman; requiring the CPSC to submit all budget and legislative proposals to
Congress as well as the Office of Management and Budget; providing authority for the
CPSC o litigate cases even when the Department of Justice refuses to do so; and
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with the national Commission on Product Safety, 124 extending through
the drafting of the Consumer Product Safety Act'*® and continuing to
the present,'?® the debate over the agency’s structure has involved
Congress,'*” CPSC Commissioners,'?® OMB, '*? and the General Ac-
counting Office,’”" to name a few of the interested parties.

The debate is not unique to the CPSC. A number of studies over the
past fifty years have focused on and debated the relative merits of
independent, collegial bodies versus single administrators.'*! As

barring the political clearance of Commission employees by the White House. 1976
House RerorT ON REGULATORY REFORM, supra note 11, at 203-5.

'21See NCPS FinaL RePoRT, supra note 15, at 5. The NCPS strongly argued that a
product safety agency should be independent from direct control by the President.
Such a status would, according to the NCPS, be more visible, more vigorous and more
effective than an agency subject to the control of the executive.

'#5probably no other single issue received as much congressional attention during the
drafting of the CPSA as the executive versus independent agency dispute, involving as
it did a political tug-of-war between the Democratic Congress and the Republican
President. The Nixon administration favored the establishment of a Consumer Salety
Administration within the Department of Health, Education and Welfare. Both Houses
of Congress ultimately adopted the independent agency structure. Under the Senate
approach, the agency would have been headed by a single administrator; the House
created a five-member collegial body. The House version ultimately was adopted. See
Schwartz, supra note 5, at 42 n.64.

'*®Virtually every authorization hearing and appropriation hearing that the CPSC
has undergone since its inception has involved an exploration and heated debate on
whether the agency’s structure should be changed. See, e.g., 1976 House Regulatory
Reform Hearings, supra note 63, at 16 (According to Chairman Richard O. Simpson, “if you
must manage and make decisions by committee then the committee should have an odd
number of members and three is too many.”); Id. at 33—-45 (testimony of other
Commissioners). See also 1981 House Reauthorization Hearings, supra note 32; 1981 Senate
Reauthorization Hearings, supra note 85; 1983 House Reauthorization Hearings, supra note
82; Consumer Product Safety Comnusston Reauthorization: Hearing Before the Subcomm. on
Consumers of the Senate Comm. on Commerce, Science, and Transportation, 98th Cong., Ist
Sess. (1983)[hereinafter 1983 Senate Reauthorization Hearings); 1985 House Reauthoriza-
tion Hearings, supra note 2, 1987 House Reauthorization Hearings, supra note 89; CPSC
Authorization: Hearing Before the Subcomm. on the Consumer of the Senate Comm. on
Commerce, Science, and Transportation, 100th Cong., st Sess. (1987)[hereinafier 1987
Senate Reauthorization Hearings); Consumer Product Safety Commission: Hearngs Before the
Subcomm. on HUD-Independent Agencies of the House Comm. on Appropriations, 100th
Cong., Ist Sess. (1988).

'27See note 126 supra.

128 Id.

'29See 1981 Senate Reauthorization Hearings, supra note 85, at 233-41 (According to
James Miller, Admimstrator of the Office of Information and Regulatory Atfairs of the
Office of Management and Budget, a “single-head agency is one that can operate more
effectively. .. . 7).

'39At the request of Congressman Henry A. Waxman, Chairman of the Subcommittee
on Health and the Environment of the House Committee on Energy and Commerce,
the General Accounting Office reviewed the CPSC’s administrative structure and con-
cluded that “CPSC could benefit by changing to a single administrator.” COMPTROLLER
GENERAL OF THE UNITED STATES, GENERAL ACCOUNTING OFFICE, CONSUMER PRODUCT SAFETY
CoMMISSION: ADMINISTRATIVE STRUCTURE CoULD BENEFIT FROM CHANGE (1987) [hereinafter
GAO RerorT on CPSC STRUCTURE].

31Eor a listing of studies and a summary of their recommendations, see id., at 22-25
(Appendix 1V).
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evidenced by the varying structures of regulatory agencies created
over the years, no clear consensus has emerged from the debate.'*?

Those who advocate transforming the Commission into a single
administrator agency argue that the CPSC would operate more
cheaply,' efficiently and expeditiously if it were reorganized.'** In
an interesting study on this point, the GAO interviewed former CPSC
Chairpersons and agency executive directors and found a consensus
that Commission decisions are not prompt, CPSC Commissioners
often do not understand the technical issues that the staff has to deal
with in its work, CPSC Commissioners “compete” over agency re-
sources, the collegial structure is more appropriate for an agency with
significant adjudication function (which the CPSC does rarely), and
that the Commissioners tend to “micromanage” the day-to-day oper-
ations of the agency. All of those polled felt strongly that. the agency
should be placed under a single administrator.'*®

Of course, it is hardly surprising that the agency’s top managers
would reach such a conclusion about agency structure: extra Com-
missioners inevitably mean extra work and less power within the

""The major federal health and safety agencies are organized as follows:
Agency Organizational Status Year Est'd
Consumer Product Safety Independent, Collegial 1972
Commission
Environmental Protection Unatfiliated, Single 1970
Agency Administrator
Federal Aviation Administration Department of Transportation, 1958
Single Administrator
Food and Drug Administration Department of Health and 1931
Human Services, Single
Administrator
Food Safety and Inspection Department of Agriculture, 1953
Service Single Administrator
Mine Safety and Health Department of Labor, Single 1977
Administration Administrator
National Highway Traffic Safety Department of Transportation, 1970
Administration Single Administrator
Nuclear Regulatory Commission Independent, Collegial 1974
Occupational Health and Safety Department of Labor, Single 1970
Administration Administrator

See GAO ReporT oN CPSC STRUCTURE, supra note 130, at 21 (Appendix 11).

'**According to the GAO, about 3 percent of the agency's 1986 budget was spent on
the salary, supporting staff and other associated costs for four Commissioners other
than the Chairman. Id. at 6. Because the CPSC currently operates with three rather
than five Commissioners, and because the agency recently consolidated its offices in
Bethesda, the figure i1s presumably less than 3 percent. Id.

1348ze, e.g., Statler, Two Views on Structure of Regulatory Commissions, Legal Times of
Washington, May 25, 1981 at 33, col. 1 (debate between Commissioner Statler and
Commissioner Pittle about the merits of independent, collegial agencies). See also GAO
Rerort on CPSC STRUCTURE, supra note 130, at 5-7.

1958¢e GAO ReporT o8 CPSC STRUCTURE, supra note 130, at 6.
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agency for the managers. Nevertheless, the existence of such unanim-
ity certainly suggests that a careful rethinking of the issue be
undertaken.

On the other hand, although managerial problems with the Com-
missioners have troubled the agency’s chiet administrators over the
years, it is difficult to see that all of the difficulties they cite stem from
the agency’s collegial structure. For example, the lack of understand-
ing by the Commissioners of technical issues has little to do with
agency structure. 38 Similarly, while it may be true that Commission
decisions are not prompt, it is hard to point to any single administra-
tor agency that acts more quickly.'*” Furthermore, why a collegial
structure is more appropriate for adjudications than for other regu-
latory decisions is not immediately apparent.'>®

It is troubling that CPSC Commissioners are viewed as competing
for scarce resources and involving themselves excessively in Commis-
sion management.'?® These charges are particularly disturbing given

136presumably the argument would run that less competent individuals tend to get
appointed to collegial agencies than to single administrator bodies. There seems to be
no evidence to substantiate this view. When a congressional commitiee investigated the
quality of regulators of both collegial and single administrator agencies, it concluded
with respect to both types of agencies, it could find “little significant progress in
improving the quality of appointees or the criteria and process of selection of
candidates.” 1976 Houst REPORT ON REGULATORY REFORM, supra note 11, at 443. See also
Pittle, Two Views of Regulatory Commissions, supra note 134, at 46, col. 3.

137 Indeed, one of the reasons most often cited for establishing the CPSC as an
independent, collegial agency rather than placing it within the Department of Health,
Education and Welfare was Congress’ dissatisfaction with the pace of regulatory action
by the Food and Drug Administration, a single administrator agency. See, 2.g., H.R. Rep.
No. 1153, 92d Cong., 2d Sess. 25 (1972) (citing a number of critical studies of FDA). See
also 1976 House RErorT oN REGULATORY REFORM, supra note 11, at 322 (criticizing FDA
for “inordinate delays in processing evidence of drug hazards [that] prevented the
agency from acting expeditiously to avert further exposure of the public to potential
harm.”).

1*8Viscusi draws the “adjudicatory versus non-adjudicatory” distinction also. He
asserts that “[tjhe present quasi-judicial structure of the commission is ill suited to
addressing the issue of whether there are positive net benefits from regulating a
product. Because the major policy choices hinge on economic issues rather than simple
interpretations of the law, the commission format is inappropriate.” Viscusi, supra note
101, at 106.

This assertion advances a conclusion without reasons. Why legal decisionmaking is
more suited to collegial bodies than economic decisionmaking is simply not explained.
In fact, both types require the weighing of complex data and the resolution of factual
and theoretical issues. Both may produce profound impacts on the lives of a country’s
citizens. There is no inherent reason for one to justify a collegial setting and the other
not to.

139Most collegial agencies have managed to avoid this problem. According to a study
of seven collegial regulatory agencies done for the U.S. Administrative Conference by
Professor David Welborn of the University of Tennessee, “I found that over a period of
15 years or so which I was focusing on, that by and large agency chairmen managed the
agency with very little interference or, indeed, involvement on the part of other
Commission members.” 1981 House Reauthorization Hearings, supra note 32, at 286. Ses
alse D. WELBORN, GOVERNANCE OF FEDERAL REGULATORY AGENCIES (1977).
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the Commission’s tiny funding levels'*® and its need for efficient
operations. If such actions do not justify changing the agency’s
structure,'*! at a minimum they illustrate the need for greater
restraint by the Commissioners, stronger management by the Chair-
person and Executive Director, and, perhaps, a more precise delin-
eation of the Commissioners’ authority and duties by Congress.'**
In addition to concluding that a collegial CPSC costs more to
operate,'*® the GAO relied on two additional arguments to support its

"“Having served as an attorney-adviser to two Commissioners during the years
1973-82, the author had ample opportunity to observe this behavior. In an effort to
establish personal records of achievement, Commissioners would tout certain causes,
e.g., safety for children, women or minorities. To promote these causes, the Commis-
sioners would try to get the staff to undertake studies, publish reports, conduct
seminars or do similar work. Although many of these projects may have been laudable,
they diverted resources from agency priority projects. See Policy on Establishing
Priorities for Commission Action, 16 C.F.R. § 1009.8 (1988).

'41Although standing alone, they may not justify changing the agency’s structure,
they provide one additional reason for doing so. See infra note 171 and accompanying
text.

'2{n a fashion similar to most other collegial regulatory bodies, the CPSC Chairman,
under 15 U.S.C. § 2053(f)(1) (1982), is the principal executive officer of the Commis-
sion and exercises all of its executive and administrative functions, including the
appointment and supervision of personnel, distribution of business among the units of
the Commission and the use of funds. On the other hand, this grant of authority is
greatly qualified by section 2053(f)(2), which states that in the exercise of the
Chairman’s functions, the Chairman must be governed by the “general policies of the
Commission.” According to Scalia & Goodman, “any question before the agency could
be one of general policy if the members of the agency choose to make it so.” Scalia &
Goodman, supra note 1, at 906.

A recent illustration of the “micro-managing” charges is the battle over the proper
interpretation of this section that broke out when the Commissioners sought to impose
“general policies” that, among other things, would authorize Commissioners to partic-
ipate in the evaluation of thf_job performance of key agency staff, bar the Chairperson
of the agency from appointing “acting” staff for periods greater than 90 days, permit
a majority of Commissioners to censure key agency staff, require Commission approval
for any appointment to a key staff position that “substantially impacts on the formulation
or implementation of Commission policy,” require Commission approval for any major
reorganization that “could substantially impact the ability of the Commission to for-
mulate or implement policy” and establish operating guidelines for the Commission’s
executive director. See 1988 House Appropriations Hearings, supra note 90, at 130—40. See
also 1987 Senate Reauthorization Hearings, supra note 126, at 21-22.

The Commisstoners felt that personnel and other abuses by CPSC Chairman Scanlon
provoked their move to impose these “general policies.” See, e.g., McAllister, CPSC
Enforcement Official Stripped of Authority, Wash. Post, August 27, 1987, at Al7, col. |
{Chairman Scanlon replaced the attorney in charge of the CPSC enforcement division
with a nonlawyer formerly in charge of monitoring industry voluntary standards) and
Havemann, CPSC Enforcement Chief’s Timely Return, Wash. Post, October 26, 1987, at
All, col. 1 (On the eve of CPSC reauthorization hearings before a congressional
committee critical of Chairman Scanlon’s replacement of the CPSC enforcement chief,
Scanlon reinstated the enforcement chief.). Nonetheless, this action substantially
undermines the original statutory structure of the agency and weakens the “strong”
chairman organization of the agency. Battles like this should not occur. Congress should
draw the lines of authority more precisely.

'43S¢e supra note 133 and accompanying text.
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recommendation to reorganize the CPSC. First, the GAO noted that
there is a high turnover rate among CPSC Chairpersons and execu-
tive directors, which indicates a lack of stability among agency
leadership.'** Second, the votes of the Commissioners were in high
accord in a large number of cases, raising the question of why there
should be more than one Commissioner if there is so little disagree-
ment.'*?

These two points are terribly unconvincing. The high turnover
rate among CPSC Chairpersons and executive directors would seem
to affirm the wisdom of having a collegial body since other
Commissioners with experience and institutional memories would
guarantee continuity at the agency.'’® Moreover, the degree of
unanimity at the CPSC is similar to other agencies'*” and provides
no insight into those matters on which the Commissioners
disagreed. In fact, many of the unanimous votes of the Commission
occur on trivial matters.'*® Moreover, the degree of unanimous
voting is not always an accurate measure of disagreement since
oppos ing positions often get worked out in advance of Commission
votes.'*

Those who advocate retaining the CPSC'’s collegial structure argue
that the structure promotes more thoughtful decisions,'”® greater

14180 GAO Rerort on CPSC STRUCTURE, supra note 130, at 9-10.

1% The GAO found that the Commission voted unanimously 73 percent of the time
during the period 1982-86. Id. at 5.

146lmerestingly, one of the harshest critics of collegiality, former Commissioner
Stuart Statler, freely concedes that a collegial body provides greater continuity and
certainty than a single administrator agency. In fact, continuity is what troubles him
since it constitutes “resistance to change.” 1981 House Reauthorization Hearings, supra
note 32, at 386-87.

'17S¢e GAO ReporT ON CPSC STRUCTURE, supra note 130, at 5.

'8S¢e 1981 House Reauthorization Hearings, supra note 32, at 389 (statement of
Commissioner Stuart Statler). See also GAO ReporT oN CPSC STRUCTURE, supra note 130,
at 30. According to Commissioner Graham:

With regard to the relative unanimity of votes on matters before the Commission,
it should be noted that the collegial debate may contribute to consensus, and in
most cases—as with other independent agencies—the issues before this Commis-
sion are relatively noncontroversial. However, there are times when the subject
matter is significantly substantive and/or controversial. It is precisely in those cases
which are complicated, sensitive and/or divisive, that the benefits of debate and the
exchange of ideas among a collegial body enhance sound judgment and decision-
making, and ensure accountability . . .
ld.

9As a participant in hundreds of staff meetings to work out differences among
Commissioners, the author would estimate that only a small fraction—certainly less
than 50 percent—of major regulatory issues facing the Commission were resolved
without significant policy differences among agency members.

t50See GAO RerorT ON CPSC STRUCTURE, supra note 130 at 6. See also id. at 29-30
(statement of Commissioner Graham) and Pittle, supra note 134, at 45, col. |.
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staff objectivity,'”' continuity,'*® diversity'®® and openness.'> One
former Commissioner has argued that setting national safety policy is
a function uniquely suited for a collegial body because decisionmak-
ing does not involve true or false answers so much as it addresses
“complex judgments about scientific data, engineering analyses, in-
Jury information, and economic calculations as well as the agency’s
legislative mandate. . . .”'*® These types of decisions benefit from the
input of differing policy perspectives.'®®

Compounding the difficulty of resolving the question of single
administrator versus collegial body is the issue of independence.
Assuming that there are no insurmountable constitutional problems
with independence,'®” one must still decide whether it constitutes
good public policy.

Independence 1s a relative concept. Compared to federal judges,
CPSC Commissioners are not terribly independent. Commissioners
do not receive appointments for life, nor can they, for example,
invalidate acts of Congress. As one observer put it, independent
agencies “are buffeted about by all types of political actors: the courts,
Congress, the President, interest groups, and bureaucratic agen-
cies. . . . ”!°® Among the controls that a President can bring to bear,
for example, are budget recommendations, agency appointments,
Justice Department supervision of agency litigation and cajolery.

On the other hand, compared to administrators of regulatory
agencies in executive departments, CPSC Commissioners do have a
meaningful measure of independence since a President or member of

'*11d. According to former Commissioner Pittle, “[{c]ollegial bodies usually avoid
slanted staff reports because documents favoring one commissioner’s views are likely to
be challenged by a commissioner with an opposing view. Under a single administrator,
this may not be so—why explore an option, however promising, that the agency head
won't buy?” Id. But, ¢f. 1981 House Reauthorization Hearings, supra note 32, at 389 (In
response to this argument, Commissioner Statler stated, “As a general rule, there may
be some evidence for that. But a strong administrator will seek out dynamic advisors

who won't hesitate to differ or to express diverse views. . .. ")
1528¢¢ GAO ReporT ON CPSC STRUCTURE, supra note 130, at 6.
153
1d.

15"The Government in the Sunshine Act, Pub. L. No. 94409, 90 Stat. 1241, 5 U.S.C.
§§ 551, 552, 552(b), 556, 557, App. § 10 and 39 U.S.C. § 410 (1982), requires that
collegial bodies open their decisionmaking meetings to the public. Single administra-
tors are exempt. See R. BErG & S. Kuitzman, AN INTERPRETIVE GUIDE TO THE GOVERNMENT
IN THE SUNSHINE AcT (1978) at 1 (prepared for the Administrative Conference of the
United States of America).

1551981 House Reauthorization Hearings, supra note 32, at 359 (statement of Commis-
sioner Pittle).

15674 On this point and others, see the strong disagreement voiced by Commissioner
Statler. Id. at 381-91.

'575¢e Froomkin, supra note 123 and accompanying text.

1585ee Hibbing, Congress & the Presidency (1985) 57—68 (cited in GAQ Rerort on CPSC
STRUCTURE, supra note 130 at 4). See also CQ ReporT, supra note 61, at 57-60 (discussing
the ways that outside forces, such as the President, can influence independent
agencies).
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his administration cannot directly overrule an agency decision nor fire
a Commissioner for making an unpopular decision. This prevents the
“Instant rewrite” of agency regulations for political reasons, which the
Reagan administration has been repeatedly accused of doing.'**

Of course, by itself, the fact that a President disagrees with the
direction taken by a regulatory agency is no indication that the
President is wrong and the agency is right. Were this so, indepen-
dence would be easy to defend. In fact, independence presents an
essential dilemma: insulating a regulatory agency from a “bad”
President,'® or even from the occasional bad acts of a “good”
President, unavoidably insulates a “bad” agency from account-
ability.'®!

A measure of independence for the CPSC seems justified.'®* Most
outside intervention, congressional or presidential, at the CPSC has
been for the purpose of weakening or killing pending regulations for

fairly dubious political'®* reasons.'®*

1595¢e S. ToLcHin & M. ToLchiN, DisMANTLING AMERICA (1983) (arguing that the
Reagan administration acting through the Office of Management and Budget and
hostile regulators has caused decreased protection 10 American consumers through
invalidation of proposed regulations, and instant rewrites and “watering down” of
others). See also OMB WatcH, OMB ConTroL ofF RuLEMaKING: THE Enp oF PUBLIC ACCESs
(1985).

'5%When Congress wrote the CPSA, President Nixon was viewed in this light. See
supra note 125 and accompanying text.

'*!1¢ also insulates the agency from congressional accountability. In light of the
Supreme Court’s invalidation of the congressional veto in Immigration and Natural-
ization Serv. v. Chadha, 462 U.S. 919 (1983), the only recourse for Congress in the face
ol a runaway agency would be to pass a law overruling the agency's action. For a
fascinating and revealing analysis of the Chadha case, see B. CraiG, CHADHA: THE STORY
oF AN Eric CONSTITUTIONAL STRUGGLE (1988).

'2Although the current CPSC Chairman, Terrence Scanlon, strongly favors chang-
ing the CPSC into a single administrator agency, he, nevertheless, favors retaining its
indtj:apendence. See 1987 Senate Reauthorization Hearings, supra note 126, at 41.

'**The term “dubious” should be stressed since not every political intervention is
necessarily wrong. See Statler, supra note 134, at 37, col. 1. (“{Intervention], even if
politically motivated, may be soundly based.”) For a well-reasoned analysis of when
Congress involves itself in regulatory agency activities—and whether it should, see
Florio, Congress as Reluctant Regulator: Hazardous Waste Policy in the 1980°s 3 YarLe ]. on
Rec. 351 (1986). Although defending the need for congressional intervention, Con-
gressman Florio states:

Congress is also an overtly political institution which does not pretend to have the
scientific or technical expertise of agencies established to perform regulatory
functions. When issues are brought before Congress, disagreements quickly
become political, and sensible environmental policy may be lost in the process.
Technical judgments arrived at through political compromise may lack a sound
scientific foundation, with results that neither side can anticipate. Science becomes
a political tool rather than a key to difficult technical judgments about how best to
protect the environment. Even when Congress can summon the necessary exper-
tise for effective decisionmaking on technical issues, it is questionable whether such
expertise, once summoned, can survive the political process of legislating.
Id. at 379.

'%The author's years as a staff member of a congressional committee confirm this

view. A typical situation arises when an industry, having failed o convince the agency
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Depending on the degree of independence granted to the CPSC, it
becomes harder to justify transforming the agency into a single
administrator. There are currently no independent single adminis-
trator agencies,'®® obviously reﬂectin% Congress’ reluctance to grant
excessive authority to one individual.'®® This is not to say that a single
administrator cannot enjoy any independence, only that it must be
limited and carefully drawn.

Given the competing considerations that apply to a decision regard-
ing a proper organizational structure for the CPSC, it is obvious that
an approach in one direction, such as independence, necessarily in-
volves trade-offs in the opposite direction, such as loss of accountability.

On balance, the case for transforming the CPSC to a single admin-
istrator with a small measure of independence seems to be the more
convincing one, although not by a wide margin.'®” In fact, the margin
is small enough that it would be hard to justify urging a change if the
political capital involved in implementing this reform were large.'®®

to relax or kill a regulation, complains either to a local congressman or to a friend in the
administration about the “misguided” agency. The picture painted of the agency’s
proposed action is often exaggerated and the agency’s views are rarely sought by the
congressman or administration official before pressure is brought to bear on the agency
to change course. See Pittle, Two Views of Regulatory Commissions, supra note 134, at 33,
col. 4 (expressing reservations about political intervention in CPSC decisionmaking).

According to Martin and Susan Tolchin, political intervention became virtually
tormalized under the Vice-President’s Task Force on Regulatory Relief. They cite a
speech to the Chamber of Commerce by Boyden Gray, Counsel to the Vice-President,
in which he

told businessmen not to be discouraged if they failed to get satisfaction from the
regulatory agencies. That is what the White House is there for, he told them: “If
you go to the agency first, don’t be too pessimistic if they can’t solve the problem
there. . . . That's what the task force is for.

We had an example of that not too long ago. ... We told the lawyers
representing the individual companies and the trade associations involved to come
back to us if they had a problem,

To weeks later they showed up and I asked if they had a problem. They said they
did, and we made a couple of phone calls and straightened it out. We alerted the
top people at the agency that there was a little hanky-panky going on at the bottom
of the agency, and it was cleared up very rapidly. The system does work if you use
it as sort of an appeal. You can use it as sort of an appeal. You can act as a
double-check on the agency that you might encounter problems with.”

TolcHiN & ToLcHIN, supra note 159, at 58-59.

1%5See supra note 132 and accompanying text.

1%6Even as strong an advocate as Statler has stated that “[m]aintaining independence
requires the commission form, since no one would advocate an independent single
administrator.” See Statler, supra note 134 at 38, col. 4.

167Such a transformation, in lact, could lessen the quality of deliberations behind
regulatory decisions, reduce agency openness, undermine regulatory continuity, and
open the agency to possible harm from an abusive regulatory “czar.” Most of these
negatives could be avoided by a President committed to the agency’s mission who chose
a high-quality administrator and who helped seek more resources for the agency.

'® A new administration should not conclude that changing the agency’s structure is
all that is necessary to reform the CPSC. As discussed in this article, several other
reforms, such as freeing the release of information, are as important, if not more so,
than converting the agency into a single administrator.
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Changing the CPSC’s structure makes sense because the CPSC is
such a small agency that it cannot afford the luxury of a top-heavy
management. Moreover, given its small size and consequent light
regulatory work load, the Commissioners inevitably will involve
themselves in management issues'® as well as policy matters to the
ultimate detriment of the agency.'”® Finally, the agency cannot atford
the competition for resources—competition that seems unlikely to
abate'”'—by the Commissioners. For these reasons, the structure
should be changed.

A restructured CPSC should not be folded into a larger depart-
ment, such as the Department of Commerce'”® or the Department of
Health and Human Services.'” Placing the agency in a larger

169411 CPSC Commissioners are guilty on this point. Even Commissioner Statler, a

strong advocate of a single administrator, noted that “1 am as much a part of the
problem as [the other commissioners] are.” 1981 House Reauthorization Hearings, supra
note 32, at 380.

'"%In fairness, the management abuses that led 1o the recent involvement by the
Commissioners arguably might, indeed, justify the Commissioners’ actions. See supra
note 140 and accompanying text. But, the policies that they imposed on the current
Chairman will likely endure after his departure. In the author’s judgment, these
policies, because they intrude so deeply into the management arena, are clearly unwise
and possibly illegal.

7V 1y fact, as the years have passed, the CPSC Chairman’s authority has been
circumscribed more and more. Each time the Commissioners exercise their right to
determine general policies and hmit the Chairman’s authority, they have done so to
curb alleged abuses by the Chairman. Yet, the net effect has been 1o weaken unduly the
authority of this office.

'""2This department would present too hostile an environment. A body. such as the
CPSC, that regulates commerce should not be directed by one that promotes commerce.
According to Commissioner Statler, a strong proponent of making the CPSC a single
administrator:

I would like to make clear . . . the conditions in which I favor a single administrator
for consumer product safety. Of the possible structures, the worst possible idea is
to bury the position in an executive department. And ol all the executive
departments, the worst possible deparument would be the Commerce Department.
I say that because the mandate of that department and the mandate of consumer
safety are at odds. Virtually every major study on regulatory organization has
concluded that the promotion of business and the regulation of business should be
structurally separate.
1981 House Reauthorization Hearings, supra note 32, at 378.

175 After trying unsuccessfully to abolish the CPSC and to fold it into the Department
of Commerce, the Reagan administration, in 1987, proposed to place the CPSC within
the Public Health Service of the Department of Health and Human Services. The
stated reasons for doing this were: “First, 10 coordinate public health and safety
activities of the Commission with those of the Public Health Service; and secondly, to
improve management of the agency through proper executive oversight.” 1987 Senate
Reauthorization Hearings, supra note 126, at 74-79 (testimony of §. Anthony McCann,
Assistant Secretary for Management and Budget, Department of Health and Human
Services).

In response, Senator Albert Gore expressed “some skepticism about this particular
proposal.” Id. at 77. Senator Gore noted that with respect to a non-independent agency
like FDA, “we have seen a new—and what would have been in past years unthink-
able—encroachment on FDA's independent judgment in the current administration.”
Id.
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structure would unduly diminish its visibility, which should remain
high.'” Also, it would compromise the CPSC’s independence, which
should be retained, at least to some degree.

Perhaps the best approach would be to recreate the CPSC some-
what, but not precisely, in the image of the Environmental Protection
Agency. That is, it would not be affiliated with any other department
or agency, but would not be a completely independent agency. One
useful approach to independence would be to have the administrator
serve a set term coterminous with that of the President. The President
should not be able to remove the administrator except for cause.'”
To avoid placing excessive power in the administrator’s hands,
however, a revised law should permit the President, by publishing an
Executive Order, after notice and an opportunity for comment and
subject to judicial review, to overrule the administrator. Because a
presidential veto would have to be taken in a very public and visible
fashion, the President would be unlikely to resort to it unless he or she
felt that it could be justified on substantive, as opposed to purely
political, grounds.176

Unfortunately, there is no “perfect” organizational structure for the
CPSC—or any other agency. Nevertheless, assuming that the agency
could be transformed into a single-administrator agency with a
minimum of controversy, this new form should be tried.

C. What Role Should Standards Play at the CPSC?

As the CPSC has moved further and further away from the use of
mandatory standards, it is essential to examine the agency’s increased

”"During the debate over the CPSC, Secretary of Health, Education and Welfare,
Eliiot Richardson, voiced a strong dissent on this point: “I doubt that these observations
hold true over the long run. As examples, actions of the Federal Trade Commission or
Interstate Commerce Commission have never seemed to me to be more ‘visible’ than an
action of the Food and Drug Administration, even though they are independent
agencies.” Part 3 Consumer Product Safety Act: Hearings on HR. 1110, HR. §157, HR.
260 (and identical bills) and H.R. 3813 (and identical bills) Before the Subcomm. on Commerce
and Finance of the House Comm. on Interstate and Foreign Commerce, 92d Cong., Ist & 2d
Sess. 973 (1972). See also L. KoHLMEIER, THE REGULATORS (1969).

Secretary Richardson is probably correct that the FDA is a visible agency, but the
author would argue that that is because consumers and the media are extremely
concerned about the products it regulates. Were FDA an independent agency, it likely
would be even more visible since it would not be under the wings of a large, occasionally
intrusive, department.

'750n this point, the author disagrees with Commissioner Statler. According to him,
“Under any [single administrator] setup, the administrator should serve at the pleasure
of the President.” /98] Senate Reauthorization Hearings, supra note 85, at 291.

'"*The idea of providing the President with an executive veto over the decisions of
regulatory agencies was advanced by Cutler and Johnson in the mid-1970s as a way of
returning regulation to the political process. This idea made sense to them because
“[t]he President is the only nationally elected officer, and thus, at least arguably, our
most politically accountable official. He is uniquely situated to intervene (at least in a
limited number of critical instances) in order to expedite, coordinate, and, if necessary,
reverse agency decisions.” Cutler & Johnson, supra note 74, at 1411.
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reliance on voluntary standards and to determine whether this
reliance i1s warranted. In addition, it seems essential to consider when
the agency should continue standards, mandatory or voluntary, as
useful strategies to deal with product hazards.

Each year, hundreds of organizations write tens of thousands of
“nongovernmental,” or so-called “voluntary” standards.'”” Although
not all of these standards address consumer product safety
concerns,'’® a substantial number do.'”?

Standards writing (especially safety standards) by the private sector
did not impress the National Commission on Product Safety (NCPS).
One of the compelling reasons that led the NCPS to recommend the
establishment of a product safety agency was its perception that
voluntary self-regulation by industry was inadequate.'® Congress
strongly seconded this view.'®' The perception was that industry too
often failed to develop necessary safety standards, or developed
standards that either weakly addressed risks or produced insufficient
compliance, or both.'®?

'7’Hamilton estimates that the total number of nongovernmental standards in use
range from 20,000 to 60,000 plus. See Hamilton, The Role of Nongovernmentul Standards
in the Development of Mandatory Stundards Affecting Safety or Health, 56 Tex. L. Rev. 1329,
1332 (1978).

178Some simply create a common definition, such as what a “chelating agent” is for
soaps and detergents. /d. Others provide a standard method of classifying products; for
example, diesel fuel is divided into three grades, based on properties such as flash
point, viscosity and sulphur content. /d.

17"9The National Bureau of Standards published a booklet in 1977 listing over 1,000
product areas and over 2,000 standards covering products found around the home,
excluding foods, beverages and drugs. See NaTional Bureau oF Stanparps, U.S. Dep'T
oF COMMERCE, VABULATION OF VOLUNTARY STANDARDS AND CERTIFICATION PROGRAMS FOR
ConsumEir Propucts (1977) (NBS Technical Note No. 948) (cited in Hamilton, supra
note 177, at 1400).

180S¢¢ NCPS REPORT, supra note 15, at 47-62. The NCPS looked at more than 1,000
industry standards drafted by 48 separate standards writing groups that addressed
safety characteristics of roughly 350 product categories. According to the NCPS:

the standards are chronically inadequate, both in scope and permissible levels of
risk. They do not usually address themselves to all significant foreseeable hazards.
They give insufficient consideration to human factors such as predictable risktak-
ing, juvenile behavior, illiteracy, or inexperience. The levels of allowed exposure to
electrical, thermal, and mechanical and other energy exchanges are frequently too
high.
Id. at 48. This view was strongly disputed by the managing director of the American
Society for Testing and Materials (ASTM), the world’s largest standards writing body.
See Cavanaugh, Standards the Hard Way, ASTM StanparpizaTion News, February 1973,
(aited in Brodsky & Cohen, supra note 223, at 629-31).

'815¢¢ H.R. Rep. No. 1153, 92d Cong., 2d Sess. 23 (1972), and S. Rer. No. 835, 92d
Cong., 2d Sess. 7 (1972). See also Subcomm. No. 5 or THE Houske SeLEcT COMMITTEE ON
SMALL BusiNess, THE EFFecT UPON SMALL BUSINESS OF VOLUNTARY INDUSTRIAL STANDARDS,
H.R. Rep. No. 1981, 90th Cong., 2d Sess. 75 (1968).

182S¢e Klayman, Standard Setting Under the Consumer Product Safety Amendments of
1981—A Shift in Regulatory Philosophy, 51 Gro. WasH. L. Rev. 96 (1982) (criticizing the
1981 amendments to the Consumer Product Safety Act). “The reasons for industry’s
failure [to enact adequate voluntary standards] still exist today—industry participants
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Notwithstanding its negative view of voluntary standards, the NCPS
recommended that a newly created product safety agency work with
voluntary standards organizations by supplying them with technical
information about product safety'®® and providing agency input to
voluntary standards committees.'®® Congress incorporated this
recommendation,'®® but otherwise did little in the Consumer Product
Safety Act to demonstrate enthusiasm for voluntary standards.'®® In
similar fashion, the Commission in its early years often expressed
strong reservations about voluntary standards, even though it estab-
lished a liaison office with the voluntary standards community'®? and
maintained cordial relations. For example, in a 1974 interview,
Commissioner Lawrence Kushner, when asked if he thought the
Commission would adopt many of the existing voluntary standards as
mandatory standards, responded:

In my view, it’s very unlikely that an existing voluntary standard would
be appropriately made mandatory.

.. . First of all, if the standard was developed by a consensus method, its
principal feature was that it was acceptable to everybody, not that it
refiected the best that was available, even within the existing state of the art.
And for us to make such a standard a matter of law seems to me not to be
a good practice. . . .'%®

These views, of course, were hardly unique to the CPSC.'#"
As the years passed, the Commission’s view of voluntary standards
shifted somewhat. Congress had originally hoped that the CPSC

may simply ignore voluntary standards, and even if industry develops and adheres to
voluntary standards, those standards may not adequately reduce product risk.” /d. at
99-100.

'"3See NCPS FINAL REPORT, supra note 15, at 62.

"i1d. at 117.

1858 ¢e section 5(b)(3) of the CPSA (codified at 15 U.S.C. § 2054(b)(3) (1980)). In 1981,
this section was expanded to require the agency, to the extent practicable, to assist
groups in developing voluntary standards. 15 U.S.C. § 2054(a)(3)—(4) (1982 & Supp. 1V
1986).

1865e¢ Hamilton, supra note 177, at 1401.

'"Relations between the CPSC and the voluntary standards community were
conducted through the CPSC's Office of Standards Coordination and Appraisal
(OSCA), which also had the responsibility for the development of mandatory stan-
dards. Brodsky and Cohen felt that this dual responsibility placed members of this
office in a potential conflict of interest because the staff who evaluated the adequacy of
voluntary standards was the same staff that participated in the development of
voluntary standards. See Brodsky & Cohen, supra note 23, at 639 n.53.

1882 Prod. Safety and Liab. Rep. (BNA) 7 (Jan. 4, 1974), cited in Brodsky & Cohen,
supra note 23, at 638. See also Hamilton, supra note 177, at 1402.

%911 1978, Hamilton wrote:

Since 1970, Congress has produced a stream of legislation that to a greater or

lesser extent contemplates the limited use of voluntary standards by federal

agencies. The legislative histories of these statutes repeatedly express the concerns

that the process is industry-dominated and that procedures followed may not be

fair and open. Such skepticism about the quality of voluntary standards is still

widely shared by persons active in the consumer movement and others.
Hamilton, supra note 177, at 1372.
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would be able to draft mandatory standards faster than industry
developed voluntary standards.'™ Almost immediately it became
clear that this hope was illusory. Although voluntary standards might
take a long time to develop,'' mandatory standards took longer.'"
For one thing, voluntary standards groups did not have to follow the
cumbersome procedures of the offeror process'*® nor, more impor-
tantly, did they have to develop the extensive technical documentation

that the courts required of the CPSC.'"*

'%CAccording to one of the authors of the CPSA, in order 1o avoid the “long,
protracted [voluntary standards] process.” Congress set specific time frames th i "muy
have been arbitrary in trying to compress everything into a given mold of time.” 1975
Senate Hmung\ supra note 4, at 77 (statement of Senator Frank E. Moss). Under the
CPSA, the time frame for developing a standard beginning with the publication of a
notice for the development of a standard to the promulgation ol the standard was 270
days. See 15 U.S.C. §8 2056(f) and 2058(a) (1970 & Supp. 11 1972). In fact, the CPSC
never promulgated a safery standard within the 270-day period.

"' Because voluntary standards require consensus, Lhcv necessarily require fairly
long periods of time snmply to circulate drafts. Another reason, accor dlng 1o Richard
Goodemote, National Director, Merchandise Development and Testing Laboratory.,
Sears, Roebuck & Co., “that the private sector takes a long time to develop standards is
simply that it is not a full-time Job for the people involved. They are working in the
private sector. They come to meetings, get their assignments and go back and do some
work and typically it takes a couple of years to develop a standard.” 1975 Senate
Oversight Hearings, supra note 4, at 77.

lJQIA]S of 1978, the CPSC had participated in or monitored the development of
forty-nine different voluntary standards, including aspects of television sets, bicvcles,
snowmobiles, butane lighters, ladders. ranges and ovens, hedge wrimmers, and other
products.” Memorandum from D. R. Mackay. Director, Voluntary Standards, to
Michael Brown, Executive Director, Consumer Product Safety Commission (Apr. 3.
1978, cited in Hamilton, supra note 177, at 1403. Hamilton notes that many of the
products under voluntary standards development were more widely used and probably
presented a greater potential hazard for the consumer than the products for which
mandatory standards had been completed. Id.

The shorter development time for voluntary standards is a point that Chairman
Scanlon has repeatedly stressed as a reason for preferring voluntary standards. See, e.g.,
Remarks of Terrence Scanlon, Chairman, U.S. Consumer Product Satety Commission
al the Annual Meeting of the American Bar Asscciation in San Francisco, California
(Aug. 11, 1987). But Scanlon’s method of calculating time periods is hardly convincing.
At one point he stated that a voluntary standard for chain saws was developed in “littie
over a year.” Remarks of Terrence Scanlon Before the Society of Consumer Affairs
Specialists (SOCAP) in San Francisco, California (November 28, 1984). On another
occasion, he stated that the chain saw voluntary standard was developed in three years.
See 1985 House Reanthorization Hearings, supra note 2, at 145. In fact, the voluntary
standard took roughly seven years to develop. Id. See also infra note 226 and
accompanying text, and 198! House Reauthorization Hearings, supra note 32, at 35,
According to former Chairman Susan King, “[v]oluntary standard work is very staff
intensive. . .. It is no less time- u)n.suming than writing a mandatory standard.”
Moreover, i time was the only criterion. one would probably be more successful using
the agencys recall authority to promote product safety. See infra notes 308-88 and
accompanying text.

1938¢e supra note 70 and accompanying text. Moreover, when the offeror process was
repealed, Congress added new rulemaking pl()cedmes that presented even more
potential for delay. See infra note 239 and accompanying text. See also infra note 362 and
accompanying text.

'*'Under the Administrative Procedure Act, 5 U.S. C § 706 (1982), most agency
rulemaking will be upheld unless it is “arbitrary” or “capricious.” a relatively easy
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In addition to realizing that mandatory standards took a long time
and consumed a large amount of agency resources, the CPSC also
concluded that voluntary standards organizations, reacting to criti-
cism from groups like the National Commission on Product Safety,
had “made progress” towards involving consumers and imposing
greater procedural safeguards in their activities.'” In recognition of
these realities, the agency, in 1977, issued a statement of policy
regarding its involvement in voluntary standards activities that indi-
cated a new, more favorable, attitude towards voluntary standards.'"®
But the agency still expressed a strong degree of caution. Under the
policy, the CPSC saw voluntary standards as “complementary to and

burden to meet. Congress, however, imposed a heavier burden on the CPSC. Under
section | 1(c) of the CPSA, 15 U.S.C. § 2060(c) (1982), agency rules cannot be affirmed
unless supported by “substantial evidence on the record taken as a whole.”

In its early years, the CPSC had a number of safety standards invalidated by courts
that concluded that the agency had not developed adequate “substantial evidence.” See
Aqua Slide ‘N’ Dive Corp. v. Consumer Prod. Safety Comm™, 569 F.2d 831 (5th Cir.
1978) (swimming pool slide standard), and D.D. Bean and Sons v. Consumer Prod.
Safety Comm’n, 574 F.2d 643 (1st Cir. 1978) (matchbook standard).

These early losses gave rise to the notion—a quite incorrect one—that industry always
challenged CPSC rules and won. The current CPSC Chairman testified in 1987 that
“every mandatory standard that the Agency has promulgated has been litigated. . . .
[a]nd the fact of the matter . . . is that we have lost most of those, once they have been
challenged.” 1987 House Reauthorization Hearings, supra note 89, at 63 (testimony of
Chairman Terrence Scanlon).

In fact, when challenged on this point, Chairman Scanlon conceded that thirty-nine
of fifty CPSC rules were never challenged and, of the eleven that were, “[tjwo were set
aside entirely; two were largely set aside; three were largely upheld and partially set aside;
and four were upheld in their entirety.” Id. This 92 percent success rate provoked an
angry response from Congressman James F. Florio, Chairman of the Subcommittee on
Commerce, Consumer Protection, and Competitiveness, who wrote Scanlon that Floro
was “startled at the discrepancies between your oral testimony and the written responses.”
Letter from Chairman Florio to Chairman Terrence Scanlon (August 5, 1987).

'"%See Commission Involvement in Voluntary Standards Activities, 42 Fed. Reg.
58726 (1977), thereinafter CPSC Voluntary Standards Policy](codified as amencdled at
16 C.ER. §% 1032.1-1032.7 (1988). In July 1978, section 1031.5(b) of the policy was
revised to permit certain CPSC stafl to be involved in particular voluntary standards
activities. See 43 Fed. Reg. 30796 (1978).

'""“The CPSC policy established three levels of involvement by the agency in
voluntary standards activities generally:

(1) Liaison, Liaison involves responding to requests from voluntary standards
organizations, standards development committees, trade associations and con-
sumer organizations, by providing information concerning the risks of injury
associated with certain products . . . ; discussing Commission goals and objectives -
with regard to voluntary standards . . . ; and initiaung contacts with voluntary
standards organization to discuss cooperative voluntary standards activitics. . .

(2) Monitoring. Monitoring involves maintaining an awareness of the voluntary
standards development process through oral and written inquiries, receiving and
reviewing minutes of meetings [by voluntary standards organizations)] . . ., and
attending meetings for the purpose of observing and commenting during the
standards development process.

(3) Participating. Participating involves regularly attending meetings of the
standards development committee or group and taking an acuive part in the
discussions of the committee and in developing the standard. . .

CPSC Voluntary Standards Policy, supra note 195, at 58762,
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not a substitute for mandatory standards.”'®” In particular, the
agency stressed that it did not give up the option to promulgate
mandatory standards when it concluded that voluntary standards
activities were inadequate.'

Under the new policy, the CPSC decided to work with voluntary
standards organizations on several hazards that in previous years
undoubtedly would have been addressed by mandatory standards.
For example, the CPSC chose to abandon development of both a
Hammability standard for upholstered furniture, the product associ-
ated with more consumer deaths from fire per year than any other
product under CPSC jurisdiction,'” and a consumer product safety
standard for chain saw kickback, a hazard described by one commis-
sioner as “what may be the most unreasonable risk of injury the
Commission has ever addressed.”*"

Notwithstanding these actions by the CPSC in the late 1970s in
support of voluntary standards, and a certain amount of praise for
doing 50,%"! the Reagan administration, upon assuming office, ac-
cused the agency of being too quick to invoke its mandatory authority
rather than relying on industry voluntary efforts and provndmg
consumer information.?? In the face of these strong attacks,”" and
unsettled by the loss of many liberal, pro-CPSC congressmen in the

With respect to “participating.” “[ujnder certain conditions the Commission will
contribute to the deliberations of the committee by expending resources to provide
technical assistance, including research, engineering support, and information and
education programs which would support the development and implementation of
voluntary standards.”

l‘l7[d

I‘lﬂld

1995ee 1977 CPSC House Oversight Hearings, supra note 61 at 209 (testimony of James
nger Center for Fire Research, National Burcau of Standards).

2% Re Petition CP 77-10, (April 27, 1978) Pitle. Commissioner, dissenting [here-
inafter Pittle dissent] {available from the Office of the Secretary, U.S. Consumer
Product Satety Commission). In this case, the majority agr ced with Commissioner Pittle
that chain saws presented an extremely serious hazard. They justified their decision to
work to develop a voluntary standard on the basis that a voluntary standard could be
developed more quickly than a mandatory standard.

2018ee supra note 75 and accompanying text.

20280e 1981 Senate Reauthorization Hearings, supra note 85, at 23340 (testimony of Dr.
James C. Miller I1I, Administrator, Office of Information and Regulatory Aflairs,
Office of Management and Budget).

2% Manufacturers were quick to join in the angry chorus. See, e.g.. 1981 Senate Re-
authorization Hearings, supra note 85. According to Bernard Falk, president of the Na-
tional Electrical Manufacturers Association, Congress should “require the Commission
o rely on voluntary standards by rescinding the Commission’s authority to promulgate
mandatory consumer product safety standards.” fd. ar92, because the CPSC had “shown
a scorn for the private sector.” Id. at 90. According to Dennis Dix, Executive Director,
Outdoor Power Equipment Institute, the CPSA “should be amended to ensure that the
CPSC gives priority to the use of voluntary standards.” Id. at 108.

In passing the 1981 amendments. Congress specifically noted and endorsed this
criticism. See S. Rer. No. 102, 97th Cong.. Ist Sess. 2 (1981) [hereinalter 198} SeNnaTe
REPORT].
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elecion of 1980, Congress sensed a national mood in favor of
deregulation and imposed a number of restrictions on the CPSC in
19812

Among these restrictions there were several that affected the
Commission’s ability to promulgate mandatory standards. The 1981
amendments required the agency to assist in the development of
voluntary standards and, rather than promulgate mandatory stan-
dards, rely on voluntary standards whenever comphance with them
would eliminate or adequately reduce the risk of injury addressed
and the agency concluded that there would be substantial
compliance.?”®

*See supra note 70. In addition to imposing restrictions on the CPSC with respect to
voluntary standards, mfra note 205, Congress:
tightened restrictions on the ability of the Commiission to release information from
which the identity of a consumer product manufacturer could be identified (15
U.S.C. § 2055(b)) (1982);

imposed a virtual ban on the release of “15(b) reports™ from manufacwrers
containing information about possible product hazards (15 U.S.C. § 2055(b)(5))
(1989):

established an advisory panel on chronic hazards that must be convened and
consulted before the agency could begin rulemaking with respect Lo products
presenting a risk ol cancer, birth defects, or gene mutatons (15 U.S.C. § 2077)
(1982);

removed CPSC jurisdiction over amusement rides affixed to permanent sites (15

U.S.C. § 2052()(1)(1)) (1982);

climinated the Commission’s authority to promulgate consumer product safety
standards containing design standards (abolishing part of 15 U.S.C. § 2056(a)(1))
(1989).

Professor Klayman has voiced strong disagrecment with Congress’ removal of the
dg(,ll(,\/ 5 dulh()llly Lo pl()ll]lllgdtf_ standards L()ll[(ll]“l]g (1C\lg[l qullllCn]ClllS See
Klayman, supra note 182 at 104-08. He argues that the loss of this authority, which the
CPSC admittedly invoked rarely, may expose consumers to more products for which no
feasible consumer product safety standards are available, leaving the agency with no
choice but to ban products.

Although such a result may be theoretically possible, in fact, the House Committee
Report suggests that the agency will “hdvc lile difficulty in promulgating safety
standards with performance requirements.” H.R. Rep. No. 158 (Volume 11 accompa-
nying the Omnibus Reconciliation Act of 1981), 97th Cong., Ist Sess. 397 (hereinafter
1981 House Rerorr]. The report cites several cascs in which courts a(loptul extremely
expansive interpretations of what constitutes a “performance standard.” See Southland
Mower Co. v. Consumer Prod. Safety Comm'n, 619 F.2d 499 (5th Cir. 1980); Pacific
Legal Found. v. Department of Transp., 539 F.2d 1335 (D.C. Cir), cert. denied, 429 U.S.
999 (1979); and Paccar, Inc. v. National Highway Traffic Safety Admin., 573 F.2d 632
(Yth Cir.), cert. denied, 439 U.S. 862 (1978); Chrysler Corp. v. D(,pdllln(,l][ of Transp.,
472 F.2d 659 (6th Cir. 1972). The Senate Report seems to adopt the same view. See 1981
SexaTe REPORT, supra note 203, at 13.

2515 US.C. § 2056(b) (1982). To implement this mandate, the 1981 amendments
required the agency, prior to promulgating a standard or ban, to publish an advance
notice of proposed rulemaking (ANPRM) inviting the submission of any existing
voluntary standard, 15 U.S.C. § 2058(a)(5) (1982), or the submission of a “statement of
intention” to modily or develop a voluntary standard. 15 U.S.C. § 2058(a)(6) (1982).
Once an ANPRM was published, the agency was required to assist voluntary standards
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With only slight misgivings,*’® the CPSC supported these voluntary
standards amendments.*"” In part, its position may have arisen from
a lack of political leverage at the time.”® But, it also stemmed from
the agency’s belief that it worked well with the voluntary standards
sector’™ and that it already, more or less, followed the procedures set
forth in the amendments.”'"

The agency’s implementation of the 1981 amendments has been
extremely controversial. Depending on the emphasis one gives dif-
ferent portions of the 1981 amendments, one reaches different
conclusions about how to implement them. There is no dispute
regarding the situation where a voluntary standards organization
submits an existing voluntary standard that, according to a Commis-
ston determination, adequately addresses a risk of injury and com-

organizations in the development of voluntary salety standards. 15 U.S.C. § 2054(a)(3)
and (4) (1982 & Supp. IV 1986).

The amendments further required the Commission 1o determine whether any
voluntary standard submitted to it in response (o its invitation in the ANPRM was likely
o result in the elimination or adequate reduction of the identified risk of injury and
whether there was likely to be substantial compliance with it If so, the agency was
required to terminate its proceeding to promulgate a mandatory standard or ban. 15
U.S.C. § 2058(b)(2) (1982).

As part of any proposal o ban or draft a safety standard for a product, the CPSC was
required to publlsh a preliminary regulatory dndlysls in which it discussed the reasons
for the agency’s preliminary determinaton that etforts proposed by those who
submitted “statements of intention” to develop voluntary standards would not, within
a reasonable time, be likely to result in the development of a voluntary consumer
product satety standard that would eliminate or adequately reduce the risk of injury
addressed by the proposed consumer product salety rule. 15 U.S.C. § 2058(¢)(3)
(1982).

Finally, the Commission was barred from promulgating any consumer product safety
rule unless it specifically found that there was no voluntary consumer product safety
standard that had been adopted and implemented that would adequately reduce the
risk of injury and was adequately complied with. 15 U.S.C. § 2058(1)(3)(DD) (1982).

2068 ee 1981 House Reauthorization Hearings, supra note 32, at 319 (According 1o Acting
Chairman Stuart Statler, the legislation would shift the burden of finding that a
voluntary standard was madequate from industry to the CPSC. Previously, the CPSC
had asked industry to bear that burden.)

207 According o Acting Chairman Statler. the Commission supported “the general
thrust of the amendments proposed by Congressmen Broyhill and Madigan concern-
m%ozoll.mlary standards and regulatory impact analysis.” I

TAfter all, one of the main topics of the 1981 hearings was whether the agency
should be abolished.

29%The Commission’s policy on voluntary standards contained provisions indicating
that it would not promulgate mandatory standards where it had concluded that
adequate voluntary standards existed. See CPSC Voluntary Standards Policy. supra note
195, at 16 C.F.R. § 1032.6(a) (1988).

Furthermore, Klayman, supra note 182 at 103, n.37 (citing 1 Consumer Prod. Safety
Guide (CCH) 13017, at 3919-22 (1982), argues that the CPSC had shown “reasonable
patience” with voluntary standards groups. He points o an article listing at least
twenty-one instances in which the agency had denied petitions asking for mandatory
standards based on a finding that elfective voluntary standards already existed or

potentially effective standards were being developed.
.ZIOI[
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mands substantial compliance.”!! The moment that the CPSC makes
such a determination, it must terminate any rulemaking proceeding
and rely on the voluntary standard.?'?

The more difficult, and much more frequent, situation arises when
the CPSC encounters a product hazard that seems to present an
unreasonable risk of injury and there is either no relevant industry
voluntary standard or a clearly inadequate one. In such a case,
opinions diverge dramatically. On one hand, nothing in the 1981
amendments bars the agency from publishing an Advance Notice of
Proposed Rulemaking (ANPRM) and commencing development of a
mandatory rule,?'® which is what the CPSC’s critics wish the agency
would do.?'"* On the other, the CPSA does not require such an
approach and clearly permits the agency instead to work with
industry groups to develop voluntary standards.”'®

The CPSC voluntary standards policy fails to provide guidelines in
this important area. The policy details when the agency will defer to
an existing voluntary standard,?'® when it will defer development of
a mandatory standard after it has evaluated an existing voluntary

*"'Congress intended that the term “substantial compliance” be measured by the
number of complying products rather than the number of complying manufacturers.
See 1981 SeNATE REPORT, supra note 203, at 17 and 1981 House RevorT, supra note 204,
at 395.

21215 U.S.C. § 2058(b)(2) (1982).

213 Although the Consumer Product Safety Act requires the CPSC to assist groups in
the development of voluntary standards once the agency has published an ANPRM, see
15 U.S.C. § 2054(a)(3) (1982), nothing in this or any other section of the act bars the
CPSC from proceeding to develop a mandatory safety standard when there is no
existing voluntary standard that adequately reduces a risk of i injury and is substantially
com lied with.

""In recent years, the CPSC has engaged in a practice of deferring to the voluntary
sector even when no voluntary standards exist. According to the Consumer Federation
of America:

The difference between deferring to a voluntary standard that is both adequate
and complied with and one which does not exist, but that the Commission “hopes”
will be developed, is vast. The Commission’s own regulations recognize this
difference, 16 C.FR. § 1032.6(b)(1) (1988), yet by nformally deferring to the
voluntary standards process, CPSC has avoided publlshmg ANPRMs. The resultin
many cases is that the agency ultimately ends up in a foolish posmon since the
m(lusny either totally ignores the Commission’s informal deferral or “hope,” or
develops a standard that is inadequate.
CFA ReporT, supra note 96, at 21. One former CPSC Commissioner put it more bluntly:
“Rather than pressing for adequate voluntary standards, the Comnssion accepts
whatever action industry offers. It does not defer to voluntary standards, it grovels.”
1987 House Reauthorization Hearings, supra note 89, at 112 (testimony of former
Commissioner R. David Pittle).

£151985 House Reauthorization Hearings, supra note 2, at 147 (testimony of Chairman
Terrence Scanlon).

*'%The agency will defer to an existing voluntary standard when the standard
adequately reduces a risk of injury and there is a sufficiently high degree ol industry
conformance. 16 C.F.R. § 1032.6(a}(1) and (2) (1988). This essentially tracks the
language of the 1981 amendments.
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standard,?'” and whether it will delay the commencement of a planned
mandatory standards development proceeding in order to permit an
outside party to develop a voluntary standard.?'® But, it is silent re-
garding the appropriate Commission response to situations where
industry has failed to develop a voluntary standard for a sertous risk
and the Commission has not yet made a formal determination that the
product presents an unreasonable risk. Logically, one would imagine
that the agency, while perhaps obligated to provide technical and other
assistance to industry to develop a voluntary standard,?'” would not
delay its assessment of the degree of risk associated with the product
in order to permit an industry group to develop a voluntary
standard.”®” Yet, the CPSC has done this??! and, more reccmly has
developed a practice of deferring virtually all efforts towards the
development of mandatory standards upon the promise, however
shaky, of industry groups to develop voluntary standards.***

217In the event that the Commission has evaluated an existing voluntary standard
and found it to be adequate in all but one or two areas, the Commission may defer the
initiation of a mdn(ldtory rulemdkmg proceeding and request the standards develop-
[ing] organizations to revise the standard to address the identified inadequacies
expeditiously.” 16 C. FR § 1052.6(4) (1988).

**Generally not. “The Commission believes that such a policy would simply
encourage industries to delay work on voluntary standards unul mandatory govern-
ment action seemed likely.” 16 C.F.R. § 1032.6(b)(1) (1988). The only exception to this
policy is when there is “clear evidence o show that development of a voluntary

standard . . . was commenced prior to a Commission determination that a product
presents an unre‘nonable risk of injury . " 16 C.ER. § 1032.6(b}(2) (1988).
219~

I'he CPSC is required to do so only ‘to the extent practicable and appropriate”
{taking into account the resources and priorities of the Commission). 15 U.S.C.
§ 2054(a)(4) (1982 & Supp. IV 1986). Given the agency’s current resources, this might
not add up w much.
*20After all, if the agency would not delay a mandatory standards proceeding 1o
permit an outside group Lo develop a a standard, it would seem inconsistent 10 delay a
proceeding to assess a product hazard.
#1Perhaps the most dramatic txample occurred with respect to chain saw hazards. In
1978, the Commission voted to enter into an agreement with the Chain Saw Manufac-
turers Association (CSMA) o support CSMA’s effort, over the course of eighteen
months, to develop a voluntary standard for chain saws. The agency did so by refusing
to vote on whether chain saw kickback presented an unreasonable risk of injury. This
provoked a strong disssent from Commissioner Pittle, who wrote:
While {the Commission’s voluntary standards policy] appears to take a strong
position against dilatory efforts by voluntary standards bodies, the chain saw
decision demonstrates that an enormous loophole exists. Technically, the Commis-
sion can avoid violating [§1032(6)(b)] simply by refusing to vote whether or not a
product presents an unreasonable risk of injury (or by voting not to conimence a
section 7 proceeding).

See Pitile dissent, supra note 200, at 20-21.

***The Consumer Federation of America cites two recent examplu of CPSC
“reliance on non-existing voluntary standards.” Example one is the agency’s denial of
a petition to promulgate a mandatory standard for swimming pool covers and to ban
free-floating solar pool covers, which have allegedly been associated with 26 deaths in
recent years, in order to work with an industry group to develop a voluntary standard.
Example two is the agency’s refusal 10 begin a proceeding to develop a mandatory
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In recent years, the Commission has been cited for tolerating
excessive delays by industry in the development of voluntary
standards,?®® for deferring to inadequate voluntary standards,** for
inadequately monitoring industry’s compliance with voluntary
standards,”®® and for generally being reluctant to promote product
safety aggressively.”*" The unconvincing response of the Commission
has been that it is actively monitoring industry’s compliance with
voluntary standards, and that voluntary standards should be strongly
encouraged since they can be developed (and changed) more quickly
and cheaply than mandatory standards.?*’

standavd for nitrosamines, known cancer-causing substances, in children’s pacifiers and
nipples and insistence on working with industry to develop a voluntary standard. In the
lawer instance, CFA alleges industry approached the hazard in a dilatory fashion. See
CFA REepoRT, supra note 96, at 21-27.

234, at 8-13.

24, au 13-16.

¥ Two recent decisions by the Commission illustrate what bothers the agency’s
critics. In 1986, the CPSC amended its procedures for monitoring conformance with
voluntary standards to permit industry to be involved in establishing the agency’s
monitoring plahs. According to CFA: [TThe Commission now is in a position where it
could find itself deferring to a voluntary standard in reliance on industry’s assurance
that there is substantial compliance. Then later when auempting to monitor compli-
ance, the Commission would be subject to a plan it negotiated with industry. fd. at 29.

Second, in 1987 the agency adopted a new policy requiring staff to get its permission
before seeking warrants to gain admittance to premises of manufacturers who refuse o
permit inspection for voluntary standards compliance. This latter action prompted a
blast from members of a congressional oversight committee who wrote to the agency
that such action “is a license to produce unsafe products. Violators of the voluntary
standards will reasonably believe that th(.y can endanger health and satety with little
chance of expeditious action against them.” Letter from John D. Dingell, Chairman of
the House Committee on Energy and Commerce; James |. Florio, Chairman of the
Subcommittee on Commerce, Consumer Protection and Competitiveness of the House
Energy and Commerce Committee; Henry A. Waxman, Chairman of the Subcommit-
tee on Health and the Environment of the House Energy and Commerce Commiutec;
and Dennis E. Eckart, Member of the House Committee on Energy and Commerce to
the Honorable Terrence Scanlon, Chairman, Consumer Product Safety Commission
Aynl 1, 1987).

0 For example, at a recent CPSC reauthorization hearing, the agency was criticized
for regulatory timidity by former CPSC Commissioners from the Nixon, Ford and
Reagan administrations. See generally 1987 House Reauthorization Hearings, supra note 89,
and 1987 Senate Reauthorization Hearings, supra note 129 (testimony of former Commis-
sioners Barbara Franklin, Nancy Steorts and R. David Pittle). See also Product Liability
(Part 2): Hearings on the State Role in Consumer Protection Before the Subcomm. on Commerce,
Consumer Protection, and Competitiveness of the House Comm. on Energy and Commerce, 100th
Cong., Ist Sess. 146 (July 23, 1987) [hereinafter Hearings on State Role in Consumer
Protection] (Icstlmony of Robert T. Abrams, Auorney General of New York) (criticizing
the Commission for spending eight years working with the home playground industry
and spending five years working with the swimming pool cover industry to develop

cmhal rassingly weak” voluntary standards).

#27S¢e, e.g., Remarks by Chairman Terrence Scanlon to the American Bar Association,
supra note 192, To some extent, Scanlon’s answer is unresponsive since the agency’s
critics generally share his preference for voluntary standards and agree that, at least
theoretically, they can be drafted more quickly than mandatory standards. See, e.g., 1987
House Reauthorization Hearings, supra note 89, at 188 (According to Mary Ellen Fise,
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The Commission’s expanded emphasis on voluntary standards
obviously reflects the Reagan administration’s view that the use of
voluntary standards is a major aspect of deregulation.”*® Interest-
ingly, despite industry’s initial enthusiasm for federal deregulation,?*’
it has grown increasingly distressed as the states have stepped up their
regulatory efforts.*”° Some manufacturers have become particularly
unthappy about CPSC-associated deregulation because the 1981
amendments to the Commission’s laws place industry in a particular
bind. In some cases, manufacturers have found conflicting state
regulations so disruptive they have turned to the CPSC to promulgate
a federal standard to preempt the state standards. To the manufac-
turers’ chagrin, the CPSC has denied assistance to them on the
grounds that the agency must defer to existing adequate voluntary
standards.?®! Although the agency feels sympathy for industries

Product Safety Director, Consumer Federation of America, “CFA supports voluntary
standards. We think they are very good.”) See also supra note 78 and accompanying text.
The objection to the Commission’s current approach to voluntary standards is that it
fails to react when a voluntary standards proceeding is not working and fails to do
anything to promote high quality voluntary standards.
28See OFFICE OF MANAGEMENT AND BupceT, CikcuLAr No. A—119: FEDERAL PARTICIPA-
TioN IN THE DEVELOPMENT AND Usk oF VOLUNTARY STANDARDS (1982) (“the adoption of
voluntary standards, whenever practicable and appropriate, eliminates the cost (o the
Government of developing its own standards. Adoption of such standards also furthers
the policy of reliance upon the private sector to supply Government needs for goods
and services. . . . ")
229Se¢ CQ RePORT ON REGULATION, supra note 61, at 19. See also Millstein, “Smart
Regulation” Takes Hold as Reagan Revolution Wanes, Legal Times of Washington, February
22, 1988, at 17, col. 1.
2308¢¢ CQ REPORT ON REGULATION, supra note 61, at 69. See also Hearings on State Role
in Consumer Protection, supra note 226, at 111-214 (attorneys general from the states of
Missouri, Virginia, Minnesota and Kansas, and consumer department representatives
from the states of South Carolina, Connecticut and Kentucky testified that the states
have substantially increased their consumer protection activities in response to their
perception that the federal government has failed to take adequate measures to protect
consumers); 15 Prod. Safety and Liab. Rep. (BNA) 581 (August 14, 1987) (At the
American Bar Association’s Annual Meeting, attorney James T. O'Reilly, Corporation
Counsel for Proctor & Gamble, decried the trend toward increased state regulation of
product safety. If regulation of industry is to occur, “why not do it federally?”) and
Millstein, supra note 229, at 17, col. 4 (“As states have become more active in
environmental regulation, industry has urged that [EPA] become more involved, in the
interest of uniformity.”). See alse ToLchHIN & ToLCHIN, supra note 159, at 255. According
to the Tolchins:
Most ironic of all, it now appears that federal deregulation has not really stemmed
the How of regulations, as the states slowly step in to fill the void. In a one-year
period, from 1980 to 1981, proposed state regulations doubled, from twenty-five
thousand to fifty thousand. How does this square with the claims of the Reagan
Administration that federal regulations have been reduced by half’?

Id. at 255.

BlAccording to testimony by the Art Supplies Labeling Coalition, a group of
manufacturers, artists and consumers, “when we urged adoption of ASTM D—4236 as
a mandatory standard to gain preemption, CPSC was unable to do so as it was required
by statute to defer to an effective voluntary standard which has substantial compliance.”
1987 House Reauthorization Hearing, supra note 89, at 302—-03. Similarly, after the CPSC
participated extensively in the development of a voluntary standard for kerosene
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caught in this plight, it has been unable to fashion a remedy for
them.?32

The CPSC has come full circle with respect to voluntary standards.
Accused of ignoring them in its early years, it now is criticized for
“groveling” to them.?*® A proper balance must be set and met.

First, the Commission must establish clearer guidelines governing
when it will delay the commencement of mandatory standards in order
to permit industry or other outside groups to develop voluntary stan-
dards. Unless there is a good reason®* for the lack of a voluntary
standard,?*® the CPSC generally should not delay commencing the de-
velopment of a mandatory standard when it encounters a serious
enough risk to warrant CPSC action.?*® This does not mean that the
agency should promulgate a mandatorg standard every time it finds a
serious risk that industry hasignored.?*” It means that the agency must
be credible when it asserts that industries that fail to take appropriate and
timely voluntary action will find the CPSC taking mandatory action.?*®

Second, one way to improve the Commission’s ability to stimulate
the development of stringent and timely voluntary standards is to
make the threat of mandatory standards more believable. To do that,
the agency’s rulemaking authority should be streamlined.**? Ideally,

heaters, the agency concluded that the 1981 amendments barred it from mandating the
voluntary standard, and thus preempting conflicting state standards, because of the
high degree of compliance with the voluntary standard. See Petition from National
Kerosene Heaters Association Requesting Preemption for UL Standard 647, CP 87-1
(Segnember 19, 1986) [hereinafter National Kerosene Heater Association Petition] at 8.

#*25¢¢ Remarks of Chairman Scanlon to the ABA, supra note 192, at 8.

2335ee supra note 214.

2 As a matter of essential fairness, the CPSC should have a procedure for providing
an opportunity to an affected industry to explain whether or not there are good
reasons for the lack of a voluntary standard.

#3*For example, an industry might have just introduced a product to the market or
substantially modified it without realizing the type or magnitude of risks associated with
the product. Another reason might be that reliable injury data indicating the existence
of a serious hazard were unavailable until recently. On the other hand, the fact that an
industry is fragmented and poorly organized seems less convincing. It would be useful
for the agency to develop a policy statement on this point.

**°The point is not that the agency needs to promulgate a standard, but that it should
commence development of one to demonstrate its determination.

#37Before the CPSC can promulgate a mandatory standard, it must find that there is
no existing voluntary standard that adequately reduces a risk of injury and is
substantially complied with. 15 U.S.C. § 2058(f)(3)(D) (1982). This leaves open the very
real possibility that an industry group might develop and implement a voluntary
standard, but it avoids the Commission’s current lack of credibility about developing
mandatory standards in the face of an industry’s unwillingness to take appropriate
safety measures.

***Such an approach by the CPSC might mean that the agency will publish more
ANPRMs than it currently does. If industry responds appropriately, the agency might
not actually promulgate that many new mandatory standards.

#*%Although the 1981 amendments abolished the cumbersome “offeror” process,
they substituted an equally clumsy procedure. See generally 15 U.S.C. § 2058 (1982). See
also Schwartz, supre note 5, at 72 (“These elaborate provisions seem well-designed to
discourage the Commission from developing mandatory standards.”™)
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the law should be amended simply to conform to the requirements for
informal rulemaking set forth under the Administrative Procedure
Act.** But, assuming political realities prevent that,?*! it still remains
essential to remove as much regulatory clutter as possible.?*?

Third, despite the appeal of giving the CPSC the authority*** to
preempt conflicting state and local laws when it determines that a
voluntary standard adequately reduces a risk of injury and commands
substanual compliance,Q44 such an approach inevitably would invite

2405 U.S.C. § 553 (1982). Under the APA, an agency promulgates rules by publishing
a notice of proposed rulemaking, provides an opportunity for interested persons to
comment on the proposed rule, and then, if convinced of the need for the rule,
promulgates it.

#*1The many trade associations that follow CPSC developments likely would object
strenuously to any proposal that would make it easier for the CPSC to promulgate
mandatory standards.

**2Even if the many cumbersome findings imposed on the CPSC were removed, it is
inconceivable that the agency would suddenly enter into a wild spree of mandatory
standards setting or would abandon much of the comprehensive analysis presently
mandated in the law. The essential point is that detailed rulemaking requirements are
a trap for the unwary. A failure on the Commission’s part to follow the precise technical
requirements of the law might well lead to the invalidation of the regulation in court.
Knowing this, industry lawyers are quick to raise endless objections based on these
requirements every step of the way realizing that the agency will be forced to document
in excruciating detail its compliance with the law. This “legal nitpicking” would be
minimized were the CPSA streamlined.

#43A petition filed by the National Kerosene Heater Association (NKHA) secks to
establish that the Commission has the authority to preempt state laws when the agency
defers to a voluntary standard in accordance with 15 U.S.C. § 2058(b)(2) (1982). The
NKHA worked with the CPSC to develop a voluntary standard for kerosene heaters
and then, based on a CPSC decision not to commence a mandatory standard
proceeding, sought to invalidate a ban on kerosene heaters by the Commonwealth of
Massachusetts. In National Kerosene Heater Ass’n v. Massachusetts, 653 F. Supp. 1079
(1986), Judge Skinner ruled that an informal deferral by the CPSC to the NKHA
voluntary standard did not satisfy the requirements under the CPSA for preemption.
The judge, however, did not decide “whether a voluntary standard which is recognized
as worthy of reliance under § 2056(b) pursuant to § 2058(b)(2) would be entitled to
preemptive effect under § 2075(a).” Id. at 1088, n.4.

In its petition, NKHA requested the Commission to commence a rulemaking for
kerosene heaters, to then defer to the association’s voluntary standard, and to declare
that the agency’s deferral preempts conflicting state laws, such as Massachusetts’ ban.
See National Kerosene Heater Association Petition, supra note 231, at 1-2. The news of
this petition prompted a strong response from the chairman of one of the agency’s
oversight committees. See Letter from Henry A. Waxman, Chairman of the Subcom-
mittee on Health and the Environment of the House Energy and Commerce Commit-
tee to CPSC Chairman, Terrence Scanlon (July 31, 1986) (“As even the most cursory
reading discloses, [the CPSA] provides preemptive effect only for consumer product
safety standards. It does not provide preemption for veluntary standards.”)

#4In 1981, Congress considered and rejected an amendment providing such au-
thority-to the agency. See H.R. 3982, 97th Cong., st Sess. § 6394 (1981), reprinted in 1981
U.S. Cone Conc. & ADMIN. News 1010, 1233, 1251. The House bill provided that
whenever the CPSC terminated a proceeding to develop a mandatory standard based
on a determination that a voluntary standard submitted to it was “likely to eliminate or
adequately reduce” a hazard, the voluntary standard relied on by the Commission would
automatically invalidate any state or local law dealing with the same risk of injury that
was not “identical” to the requirements of the voluntary standard. /d.
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abuse. The reason is simple: under a scheme that provided preemp-
tion for voluntary standards to which the CPSC had deferred
rulemaking, the industries that would gain preemption would logi-
cally be those that had failed to develop or upgrade voluntary
standards until prodded by the CPSC.?** Recalcitrance would be
rewarded and conscientiousness penalized.?*® Moreover, if the agency
were (o gain the power to confer preemption on voluntary standards,
it would come under almost unbearable pressure to devote all of its
attention to processing petitions for preemption.®*” This would
seriously deter the agency from its other statutory requirements, such
as conducting product recalls and providing consumer information.

D. Should the CPSC Be a National “Data Nanny?”

As previously stated, even the harshest critics of government
regulation tend to agree that markets often operate imperfectly
because they do not supply consumers with adequate information,
and that it is appropriate for government to provide consumers with
that information.?*® Although some would limit government solely to
providing information,”** none would bar an informational role for
government. Product safety would seem to be among the most
important types of information, since consumers would be unlikely to
seek out products that might harm them unless the benefits substan-
tially outweighed the risks.2*°

The National Commission on Product Safety, noting the “impor-
tance of gathering useful data about injuries linked to consumer

products,”®®! concluded that a national data collection system was

215 A fter all, their products would be the ones that presented an unreasonable risk of
injury. The Commission is only authorized to regulate unreasonable risks of injury. See
15 US.C. § 2058(F)(3)(A) (1982).

24%To emphasize this point: a voluntary standards group that drafted a high-quality
standard that was substantially complied with would not be producing or distributing
a product that presented an unreasonable risk of injury. Thus, the Commission would
have no reason (or statutory mandate) to involve itself with the group’s product.

247Given the thousands of voluntary standards applicable to consumer products, if
only a small fraction of the groups that have drafted such standards were to approach
the agency, their petitions would overwhelm the agency. Preemption is so important to
industry 1t is highly likely that many groups would file petitions. See 1981 House
Reauthorization Hearings, supra note 29, at 535—40 (statement submitted by Richard
Gimer for the U.S. Chamber of Commerce expressing the importance of preemption
to industry).

248See supra notes 101-108 and accompanying text. See also CQ REPORT ON ReGuLA-
TION, supra note 61, at 21-22; Asch, Is Government Regulation Really Our Savior?, 3 YALE
J. oN REG. 383, 387 (1986). Se¢ also PreSIDENT'S COMMISSION FOR A NATIONAL AGENDA,
GOVERNMENT AND THE REGULATION OF CORPORATE AND INDIVIDUALS DECISIONS IN THE
Eicuries (1980).

2495¢e supra note 102 and accompanying text.

250For example, most consumers know that driving presents a risk of death or serious
injury, yet they continue to drive because the benefits of transportation by automobile
are so great.

25INCPS ReporrT, supra note 15, at 37.
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essential and strongly advocated the establishment of one in legisla-
tion that set up the CPSC.?*? Congress, in response, sent mixed
signals. On the one hand, it set as one of the main purposes of the
CPSA “to assist consumers in evaluating the comparative safety of
consumer products,”®*® and established an Injury Information Clear-
inghouse to gather and disseminate product safety information.***

On the other hand, in section 6(b) of the CPSA*® Congress
imposed a number of restrictions that increasingly have come to
burden the agency and delay—and sometimes deny—public access to
important safety information. These restrictions stemmed from Con-
gress’ ire over Eerceived abuses by the Federal Trade Commission,
not the CPSC.?*® Ironically, Congress never imposed restrictions on
information disclosure by the FTC, but instead made an example of
the CPSC.?%" In fact, the CPSC is the only health and safety agency
that operates with substantial restrictions on information
disclosure.?*®

Section 6(b) operates as follows: before the Commission can release
any information from which the public can readily ascertain®* the

2521d. at 37-45.

2315 U.S.C. § 2051(b)(2) (1982).

2515 U.S.C. § 2054(a)(1) (1982 & Supp. 1V 1986).

2315 U.S.C. § 2055(b) (1982).

256In November 1970, FTC staff called a press conference to charge that the duPont
Co., makers of an antifreeze, Zerex, had engaged in misleading advertising by implying
that an auto radiator punctured with an ice pick would stop leaking almost immediately
because of Zerex’s “self-sealing” properties. FTC staff indicated that was not “self-
sealing” and that Zerex actually damaged the automotive cooling system and had been
tnadequately tested. The staff further threatened to sue for the product’s removal
unless duPont removed it from the market. Officials at duPont were not informed that
the FTC proposed to take action against Zerex before the press conference.

Subsequently, after months of investigauon, the FTC staff determined that the ads
were not misleading and dismissed the complaint against duPont. Although the FT'C
notified the media of its withdrawal of the complaint, fewer than the half the stories
given to the filing of a complaint were published by the press. See Zollers, The
Implementation of the Consumer Product Safety Act Section 6(b) and the Conflict With Freedom
of Information Act Policies, 39 Apmin. L. Rev. 61 (1987) (describing the Zerex episode).

257See id. at 62.

258In 1983, a congressional subcommittee directed the Commission to compare
restrictions upon CPSC regarding the public disclosure of information with those
restrictions applicable to other health and safety agencies. In response, the agency
compared itself with ten other major health and safety agencies: the Environmental
Protection Agency, the Federal Trade Commission, the Food and Drug Administration,
the National Highway Traffic Administration, the Occupational Health and Safety
Administration, the United States Department of Agriculture, the Department of
Housing and Urban Development, the Federal Aviation Administration, the Mine
Safety and Health Administration and the Nuclear Regulatory Commission. None
operated with restrictions other than the normal restrictions on releasing trade secret
and confidential business information. See 1983 House Reauthorization Hearings, supra
note 82, at 459.

259As interpreted by the Commission, the test of the public’s ability to ascertain
readily the identity of a manufacturer (or private labeler) is whether a “reasonable
person receiving the information in the form in which it is to be disclosed and lacking
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identity of a manufacturer,?®® the agency must submit the
information to the manufacturer and permit the manufacturer at
least thirty days to comment on the information.?®' Once the
Commission has received a manufacturer’s comments, it must take
“reasonable steps” to assure: (i) that the information is accurate,2%?
(n) that disclosure of the information is fair under the cir-
cumstances,?®® and (iii) that disclosure of the information would
effectuate the purposes of the Act.?®* Exceptions to these
restrictions are extremely limited.?%®

As originally interpreted by the CPSC, section 6(b) applied only to
instances in which the Commission itself initiated the disclosure of
manufacturer-specific information. Where outside parties requested
information pursuant to the Freedom of Information Act (FOIA),26¢
the agency reasoned that it made little sense to follow 6(b)
procedures since FOIA requesters would understand that the CPSC
acted merely as a repository of the information, did not place its
imprimatur on the information and did not vouch for its accuracy.®’
At one point, the Second Circuit Court of Appeals upheld the
Commission’s position,2°® while the Third Circuit Court of Appeals
disagreed.?®® Ultimately, the United States Supreme Court upheld
the Third Circuit.2’® According to the Supreme Court, section 6(b)

specialized expertise can readily ascertain from the information itself the identity of the
manufacturer or private labeler of a particular product.” Information Disclosure
Under Section 6(b) of the Consumer Product Safety Act Regulations, 16 C.FR.
§ 1101.13 (1988).

209The act’s restrictions also apply to information regarding “private labelers.” 15
U.S.C. § 2055(a) (1982). For purposes of this discussion, whenever the term “manu-
facturer” is used, it ncludes “private labelers.”

20115 U.S.C. § 2055(b)(1) (1982).

‘2621(1.

253]d_

2641d-

2*The only information excepted is information about a product with respect to
which the Commission has filed a § 2061 action asserting that product presents an
“imminent hazard” or which the Commission has reasonable cause to believe is in
violation of § 2068 (relating to prohibited acts), 15 U.S.C. § 2055(b)(4) (1982),
“information in the course of or concerning a rutemaking proceeding (which ...
commence[s] upon the publication of an advance notice of proposed rulemaking or a
notice of proposed rulemaking), an adjudicatory proceeding (which . . . commence[s]
upon the issuance of a complaint) or other administrative or judicial proceeding under
the CPSA.” Id. In addition, the Commission cannot disclose information submitted
pursuant to 15 U.S.C. § 2064(b), respecting a consumer product with limited excep-
tions. See infra note 278. Because the Commission rarely invokes its formal rulemaking
or adjudicatory authority, it almost never has occasion to rely on these exceptions.

295 U.S.C. § 552 (1982).

277 ollers, supra note 256, at 64.

258pierce & Stevens Chem. Corp. v. Consumer Prod. Safety Comm’n, 585 F.2d 1382
(2d Cir. 1978).

29GTE Sylvania, Inc. v. Consumer Prod. Safety Comm™, 598 F.2d 790 (3d Cir.
1979), off’d, 447 U.S. 102 (1980).

#’GTE Sylvania, Inc. v. Consumer Prod. Safety Comm’n, 447 U.S. 102 (1980).
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applied to FOIA requests as well as to affirmative disclosures by the
CPSC.*"!

The Supreme Court’s ruling constituted a disaster in terms of the
agency’s ability to release information either expeditiously’’* or, in
some cases, at all.?”® It added substantial costs?’* and procedural
cumbersomeness®’> to the CPSC at a time when it had suffered

27'For a discussion of several legal theories which justify applying § 6(b) 1o FOIA
requests as well as to affirmative disclosures by the CPSC, see Note, The Consumer Product
Safety Act as a Freedom of Information Withholding Statute, 128 U. Pa. L. Rev. 1166 (1980)
and Note, The Impact of Restrictive Disclosure Provisions on Freedom of Information Act
Requests: An Analysis of Section 6(b)(1) of the Consumer Product Safety Act, 64 MiNN. L. Rev.
1021 (1980) (cited in Zollers, supra note 256, at 65 n.29.

#’2From 1973 to 1980—before the GTE Sylvania decision—the Commission received
some 50,000 formal FOIA requests. Eighty-five percent of those were processed
within the ten days required by the FOIA. The remaining 15 percent were handled
within thirty days. Within three years after GTE Sylvania, the Commission developed a
backlog of roughly 3,000 FOIA requests that were unanswered and the Commission
was able to process only an estimated 25 percent of FOIA requests within the ten-day
FOIA-required period. (These generally did not involve 6(b) requirements.) Most of
the remaining 75 percent took between one to six months, although a significant
number took years because of 6(b) concerns. 1983 House Reauthorization Hearings, supra
note 82, at 365 (testimony of CPSC Commissioner Stuart Statler). As of 1985, the
Commission estimated that each “non-6(b) FOIA request averaged about two hours of
staff work whereas each request that involved section 6(b) clearance took an average
of 30 staff hours to process.” 1985 House Reauthorization Hearings, supra note 2, at 118
(response of the Commission to written questions submitted by the Subcommitee on
Health and the Environment).

2731985 House Reauthorization Hearings, supra note 2, at 263 (statement submitted by
Andrew Popper, Professor, American University Law School) (As of 1985, at least
1,000 requests for information have never been responded to since 1982 because of
6(b).).

As of May 1987, the Commission had a backlog of roughly 1,480 FOIA requests.
{How many, if any, dated back to 1982 is not clear.) /987 Senate Reauthorization Hearings,
supra note 126, at 23 (response of Chairman Scanlon to questions submitted by Senator
Albert Gore, Subcommittee Chairman).

27 As of 1985, the Commission was spending 13 staff years and $400,000 processing
FOIA requests through 6(b) procedures. 1985 House Reauthorization Hearings, supra
note 2, at 118 (Commission response to questions submitted by the Subcommittee on
Health and the Environment).

275In 1983, the Commission issued an interpretive rule implementing section 6(b)
procedures. See 48 Fed. Reg. 57,406 (1983) (codified at 16 C.FR. §§ 1101.1-1101.71
(1988)). Among other things, the rule establishes that “{tlhe Commission will review
each proposed disclosure of information which is susceptible of factual verification to
assure that reasonable steps have been taken to assure accuracy. ...” Id at
§ 1101.32(b)(1). “Included within these steps is a requirement that every consumer who
complains review and confirm the information to be disclosed, previously submitted by
that consumer, is accurate to the best of the consumer’s knowledge and belief.” Id. at
§ 1101.32(a)(3). In addition, every proposed information disclosure must be reviewed
to determine whether release would be fair in the circumstances, id. at § 1101.33, and
that disclosure would effectuate the purposes of the CPSA, id. at § 1101.34.

To say the least, this procedure can become complicated. For example, in the case of
an FOIA request for a document that lists fifty companies, copies of the document must
be sent to each firm, but the copies must be purged of all references to any of the other
forty-nine firms. Each of the firms’ responses must then be evaluated and compared
before the final document may be released. This cannot be done easily. H. Rer. No. 114,
98th Cong., 1st Sess. 14-16 (1983} (Report accompanying H.R. 2668).
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enormous cuts in funding and staff.2’® As noted by one observer, the
court’s ruling took “[w]hat was essentially a benign restriction on
information disclosure” and transformed it into “a procedural matter
that has taken on mammoth proportions in the agency. It cannot help
but divert time, attention, and resources away from the substantive
matters with which the Commission is charged.”"’

Shortly after the GTE Sylvania case, the Commission suffered an
additional major setback in its ability to release information to the
public. In 1981, Congress added yet another set of 6(b) restrictions.?”®
This time the amendments, inter alia,®’® barred the release of reports
of possible substantial product hazards by companies pursuant to
section 15(b) of the CPSA.?%° The U.S. Chamber of Commerce was
the major advocate of these restrictions, arguing that companies
would be less inhibited about reporting possibly hazardous products
if they knew that these reports would not be available to the public.?®!
This argument proved incorrect. To the contrary, after passage of the
restrictions, the number of “15(b) reports” dropped signiﬁcantly.282
Notwithstanding this, the restrictions have remained.

276Supra note 83 and accompanying text.

27770llers, supra note 256, at 75.

27815 U.S.C. § 2055(b)(5) (1982) (as amended by Consumer Product Safety Amend-
ments of 1981, Pub. L. No. 97-35, 95 Stat. 703).

279The amendments also expanded the scope of information considered confidential
and not releasable pursuant to FOIA requests, 15 U.S.C. § 2055(a)(1) (1982); required
the CPSC to notify manufacturers of pending releases of information claimed by the
manufacturer to be confidential business infermation, 15 U.S.C. § 2055(a)(4)—(5)
(1982); and provided procedures enabling the manufacturers to challenge the agency's
release of the information, 15 U.S.C. § 2055(a)(6) (1982). Further, the amendments
provided administrative appeal and court rights for challenges to CPSC determinations
under 6(b) and explicitly applied the 6(b) restrictions to individual commissioners as
well as to the agency at large. 15 U.S.C. § 2055(d)(2) (1982).

280Consumer Product Safety Amendments of 1981, Pub. L. No. 97-35, 95 Stat 703,
(codified as amended at 15 U.S.C. § 2064(b) (1982)). Under section 2064(b), manufac-
turers, distributors and retailers of consumer products must report to the Commission
whenever they obtain information that reasonably supports the conclusion that one of
their products “contains a defect which could create a substantial product hazard. . . .”

The only basis upon which these reports can be released is when the Commission has
issued a complaint in an administrative proceeding under 15 U.S.C. § 2064(c)—(d)
alleging that the product presents a substantial product hazard, or if the Commission
has accepted in writing a remedial settlement in such a proceeding, or if the submitter
of the information agrees to its disclosure. As required by 15 US.C.
§ 2055(b)(5)(B)—(C).

2811981 Senate Reauthorization Hearings, supra note 85, at 14 (testimony of attorney
Aaron Locker on behalf of U.S. Chamber of Commerce) (“This provision would
encourage business to report possible hazards to the agency and to develop corrective
actions where necessary. This cooperation would be enhanced because of the submit-
ters[’] knowledge that such information would not be disclosed until after a formal legal
process had been initiated by the Commission and the submitter had agreed on a
corrective plan or another plan which would include information disclosure.”) See alse
1981 House Reauthorization Hearings, supra note 32, at 526 (similar testimony by attorney
Richard Gimer on behalf of the U.S. Chamber of Commerce).

#2From 1981 to 1982, the number of “15(b) reports” from companies dropped
over 20 percent, from 121 to 96. Although the number of reports has risen somewhat
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Since 1981, some members of Congress have tried to repeal the 6(b)
restrictions.?®® But, to date, vigorous industry opposition has pre-
vented repeal. In defense of the 6(b) restrictions, industry represen-
tatives have argued that the section “does not stop the Commission
from releasing information; it merely requires the agency to [take]
certain simple and straightforward precautions, such as consulting
with the manufacturer before information is disclosed.”?®* Moreover,
according to the industry representatives, there is no rational basis for
differentiating between affirmative disclosures by the Commission
and information releases under the FOIA. Where a document has
been prepared by CPSC staff, the public will be unable to distinguish
between a CPSC-initiated information release (the agency places its
imprimatur on the document) and an FOIA release (the agency does
not).?®® If information in the Commission’s files “is unreliable or
misleading, its presence in the public domain will expose the manu-
facturer to harm regardless of how or why the informauon was
released.”?%®

To explain why the CPSC, alone among health and satety regula-
tory agencies, must labor under such restrictions, industry spokesper-
sons argue that the CPSC has broader jurisdiction than other agencies
and presents a “unique potential” for frightening consumers because
“no other agency has the same power to shape consumer percep-
tions. . . . "% Finally, they cite instances of what they perceive to be

since then, they have never equaled the high of 201 filed the year before the Rea-
gan administration assumed office. See Schwartz & Adler, supra note 25, at 433 n.
221.

B3IE g, H.R. 2367, 98th Cong., Ist Sess. (1983) (introduced Mar. 24 by Congressman
Henry A. Waxman), H.R. 2668, 98th Cong., Ist Sess. (1983) (introduced Apr. 26 by
Congressman Henry A. Waxman) and H.R. 3343, 100th Cong., lst Sess. (1987)
(introduced Sept. 25 by Congressman James J. Florio). See also 1983 House Reauthori-
zation Hearings, supra note 82, at 291-92 (testimony of Congressman Thomas Downey
in support of amending 6(b) because of his concern that the 1981 amendments
prevented the CPSC from warning the public about exploding gas valves that killed or
injured several New York citizens).

284See 1983 House Reauthorization Hearings, supra note 82, at 40 (testimony of Robert
Sussman, Covington & Burling, on behalf of the National Electrical Manufacturers
Association) (These precautions do not include a requirement that there be “absolute
proof of accuracy. All that is necessary is a ‘reasonable’ effort to confirm information
before its release. The Commission can discharge this obligation by making the same
effort to verify information that one would expect from any conscientious and
responsible government agency.”) Id. at 47.

285]d. at 41. (testimony of Robert Sussman).

28514, See also id. at 249, 252-53. (tesimony from attorney Richard Gimer on behalf
of the National Association of Manufacturers).

2871985 House Reauthorization Hearings, supra note 2, at 250-52. (testimony of Robert
Sussman on behalf of the U.S. Chamber of Commerce). See also id. at 270-71 {statement
submitted by Ralph Engel, Prestdent, Chemical Specialties Manufacturers Association).
But see, infra note 309 and accompanying text (testimony by Professor Andrew Popper
disagreeing that the CPSC is unique in any way that would justify restrictions on
information disclosure).



112 41 ADMINISTRATIVE LAW REVIEW 61
CPSC information disclosure abuses,”®® thereby implying, one as-
sumes, that the CPSC requires greater restraints than other agencies.

Industry’s argument that an inaccurate allegation about a product
containing a defect can cause economic harm to a manufacturer
seems beyond dispute.?®® After all, the whole purpose of supplying
information to consumers is to enable them to make a choice about
purchasing and using products. Consumers will tend to avoid pur-
chasing products they view as unsafe.?*"

The issue is not resolved, however, by simply noting that inaccurate in-
formation release may have adverse consequences. The fundamental
question is whether the benefits of restrictions that commendably seek to
prevent the release of inaccurate information outweigh their costs. Most
CPSC members claim that the benefits do not outweigh the costs,*** a view

echoed by injured consumers,?*? journalists,?*® and consumer groups.?%*

81983 House Reauthorization Hearings, supra note 82, at 71-74 (“Examples of
Commission Actions in Violation of Section 6(b)” submitted by the National Electrical
Manufacturers Association) (Among the examples cited: “(iJn 1974, the Commission
announced that certain spray adhesives could cause birth defects,” which it later
rescinded; in 1980, the CPSC “staff sent a letter to a large number of firms that
manufactured, distributed or sold electrical clamp lamps.” The letter was broadly
disseminated, causing harm to a number of companies; and “[iln 1982, a senior
Commission official made a speech to representatives of toy manufacturers in which
the official described a major chemical used in plastics as ‘carcinogenic.’ " In fact, the
evidence implicating the chemical was fragmentary and incomplete.). For an analysis of
these and other examples, see infra note 296-98 and text.

**¥To return to an infamous example, the FTC’s false allegation about Zerex led
duPont to withdraw its antifreeze from the market. See supra notes 256-58 and
accompanying text.

2905, Adler & Pittle, supra note 103, at 163.

*In 1983, the entire Commission, including two Reagan appointees (Steorts and
Scanlon), endorsed a request to Congress that section 6(b) be amended to permit the
CPSC to release manufacturer-specific information in response to FOIA requests by
attaching a disclaimer to the information indicating that the agency had not reviewed
it for accuracy. See 1983 House Reauthorization Hearings, supra note 82, at 295, 304
(testimony by Chairman Steorts on behaif of the Commission). At the 1983 hearings,
Commissioner Zagoria, referring to section 6(b), stated: “We sit before you as examples
of overregulated regulators.” Id. at 354. Subsequent to this hearing, Commissioner
Scanlon, who had argued for amending 6(b) to allow the release of more information,
id. at 400, shifted his position and opposed any changes to section 6(b). See 1985 House
Reauthorization Hearings, supra note 2, at 66.

2921983 House Reauthorization Hearings, supra note 82 at 33—34 (testimony of Patrick
Butcher who claimed that he was injured by an exploding gas valve that the
manufacturer had notified the CPSC about, but which the agency had not warned the
public about because of inadequate information and 6(b) restrictions imposed by
Congress in 1981 on release of “15(b) reports”).

#9%1d. at 78 (testimony of Steven Dornfield, national president of the Society of Pro-
fessional Journalists, on behalf of the Society of Professional Journalists and on behalf
of the American Society of Newspaper Editors) (“In our view, 6(b} runs counter to the
mandate that Congress embodied in the Freedom of Information Act, requiring that ad-
ministrative agencies be open and accountable to the public. It puts control of public in-
formation in the hands of regulated industry, and virtually prevents the agency from re-
leasing any information to consumers, who are, afterall, the agency’s chief constituents.”).

BMId. at 199-209, 276-85 (testimony of David Greenberg, Legislative Director,
Consumer Federation of America and testimony of Janet Hathaway, staff attorney,
Public Citizen Congress Watch).
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In assessing section 6(b), it is useful to review the agency’s history in
implementing it before the GTE Sylvania case. During the seven year
period before the Supreme Court ruled the practice invalid, the CPSC
released information without following 6(b) procedures in roughly
50,000 instances when it received FOIA requests.?*> When pressed to
cite instances of abuse during this period, industry advocates have
offered only a limited and highly debatable set of examples.”

Briefly summarized, the examples are: (i) in 1974, the Commission
announced that certain spray adhesives could cause birth defects and
later retracted the announcement, (ii) in 1980, CPSC staff sent a letter
to a number of “clamp lamp” manufacturers stating that the lamps
contained hazards without consulting the manufacturers, (iii) in 1973,
the CPSC tested toys and placed them on a list of hazardous toys
under a protocol that was later invalidated by a court, (iv) in 1980, an
unidentified CPSC employee allegedly leaked inaccurate information
about certain thermostats, (v) in 1982, a senior CPSC staff member
publicly described a chemical produced by a manufacturer as “carci-
nogenic” when the evidence allegedly was fragmentary and incom-
plete, and (vi) at an unspecified time, the agency released a report
pursuant to an FOIA request that incorrectly identified some manu-
facturers as producing products containing allegedly carcinogenic
products when, in fact, they did not produce the product.*’

Several of these examples are inaccurate or unfair. For example, the
CPSC consulted with the manufacturers of the spray adhesives before
releasing any information about them. None of the manufacturers
had done any testing to determine their products’ potential for
causing birth defects. In the face of strong allegations by a well-known
doctor and epidemiologist that the products presented a severe
hazard and no countervailing evidence, the Commission acted to stop
the sale of the adhesives. It is hard, except from hindsight, to see how
the agency acted improperly in this case.”®®

More important, of the six examples, five relate to CPSC-initiated
information releases, which would remain covered by 6(b) procedures
even under the reform measures offered by members of Congress. In
the one example cited in which the agency released possibly inaccu-
rate information in response to an FOIA request, there is no
allegation that the release caused any adverse economic impact. In
short, these examples are unconvincing.

2958¢e supra note 272.

2951983 Reauthorization. Hearings, supra note 82, at 71--74, 163 (testimony of Robert
Sussman, attorney for national Electrical Manufacturers Association and testimony of
Ra213)7thngel, president of Chemical Specialties Manufacturers Association).

1d.

2988 1974 House Oversight Hearings, supra note 3, at 149-51 (According to Subcom-
mittee Chairman Moss, “I think that [the Commission has] precisely followed the
requirements mandated by the act in [its] proceeding.”).
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Notwithstanding the insubstantiality of the evidence of CPSC
abuses, there is obviously some potential for releasing inaccurate
documents relating to product hazards. The response is that the
government should not be the national “data nanny,”?% deciding
which information is fair and accurate and which is not. That is the
public’s responsibility— and right. This is especially so in an era of
deregulation and at a point where the agency’s resources are so
limited that it cannot address many known product hazards. The
choice is stark; between having the CPSC reduce risks or censor safety
information, Congress should choose the former.

Moreover, as the U.S. Supreme Court has noted, free speech and
the right to know are so valued in this country that “we protect some
falsehood in order to protect speech that matters.”**® Information
about product hazards obviously fits within the category of “speech
that matters.”

Industry’s argument that section 6(b) does not bar the release of
information,”®! although technically correct, is misleading. To para-
phrase an old expression, “information release delayed is information
release denied.”"? The reality is that any manufacturer willing to
contest a pending release of information about its product can delay,
and occasionally prevent, its release simply by threatening to litigate
whether the agency followed 6(b) procedures.303

Perhaps the least defensible of the restrictions on information
release is the bar on public access to “15(b) reports.” The argument that
manufacturers would file reports more frequently on the existence of
possible product hazards if they knew that their reports would

**The notion that a governmental information repository, as the CPSC is, should not
release information that might be inaccurate leads inexorably to the chilling idea that
public libraries should be forced to review the books on their shelves for truthfulness
and fairness before letting readers check them out. See 1985 House Reauthorization
Hearings, supra note 2, at 193.

30 Gertz v. Robert Welch, Inc. 418 U.S. 323, 341 (1074), cert. denied, 459 U.S. 1226
(1983) (cited in 1985 House Reauthorization Hearings, supra note 2, at 217).

301See supra note 284, at 40.

3027ollers, supra note 256, at 78. (Because of the immense resource demands involved
in 6(b) processing, delay is inevitable in the process. “Sometimes delaying the release of
information can be tantamount to withholding it. The need for the information passes
and the requester must do without. That the agency finally responds to the request is
irrelevant to anything except as a statistic that a request has been completed. . . . ")

3035 1983 House Reauthorization Hearings, supra note 82, at 372. (testimony of
Commissioner Stuart Statler) (“[Section] 6(b) censorship has yet another negative
impact. Because firms have the right to sue the Commission to enjoin disclosure . . .
they can effectively delay our efforts to notify the public about a problem. As a result,
our staff often must yield to a firm even on the wording of our own press releases to
avoid further, possibly life-threatening delays that may result from a lawsuit. Such
compromises too frequently lead to weakened safety warnings, which may be lost on
the media and public.”). See also id. at 409~11 (testimony of Commissioner Zagoria
citing instances in which the Commission was unable to warn the public of dangerous
cribs and rototillers because of section 6(b)).
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not be available to the public has been soundly refuted in the years
since section 6(b)(5)>** was added to the CPSA.3% Denial of public
access to these reports means that there is no public scrutiny of
whether the CPSC is acting vigorously or timidly.”*® In fact, any
timidity in pursuing dramatic and ttimely warnings of product hazards
may be directly traceable to 6(b). Because the agency cannot issue
warnings unless it files a legal complaint or has the manufacturers’
agreement to issue a warning, the agency has been forced on occasion
to “tone down” its hazard warnings, thereby focusing less attention on
the hazard and leaving consumers at risk.*"’

Reforming 6(b) presents a major challenge. Industry has come to
view its rights under this section as an entitlement and resists any
change no matter how minor.’®® Notwithstanding industry’s objec-
tions, the CPSC should be restored to its role as an injury clearing-
house and removed as “data nanny.”

One simple solution would be to repeal section 6(b) and place the
CPSC on equal footing with the Food and Drug Administration, the
National Highway Traffic Safety Administration, the Federal Trade
Commission and similar agencies. The argument that the CPSC is
unique in its ability to influence consumer perceptions and should be
more restricted than these other agencies is hard to accept. The fact
is that any one of these agencies could produce great economic harm
to a company by releasing inaccurate information about it.*** After
all, 1t was the FTC, not the CPSC, that caused Zerex to be removed
from the market.

30415 U.S.C. § 2055(b)(5) (1982).

3058ee supra notes 278-83 and accompanying text.

*In sharp contrast, at NHTSA where manufacturers’ reports and consumer
complaints are readily available to the public, consumer groups and media often
examine this data. Consumer groups, such as the Center for Auto Safety, often use this
data as the basis for petitioning NHTSA to institute recalls.

37 According to Commissioner Statler:

There is a vast difference between the conceptual framework of this act and the
practical application of it. When we are in negotiation with a company, we want 1o
get notice out to the public to get that product corrected as soon as possible and out
of homes and stores. We don’t want to have to go through a lawsuit concerning that
product or have to bring the complaint. We want to try to get these negotiations
over as quickly as possible. We give some in the area that we can give—what we will
say in that press release, or how we will identify the firm.
1983 House Reauthorization Hearings, supra note 82, at 409.

*%%1n 1983, Congress sought to permit the CPSC to release information contained in
“public documents,” i.e., information already in the public domain, such as newspaper
or magazine articles, without the necessity of following 6(b) procedures. H.R. 2367 98th
Cong., Ist Sess. § 4(b) (Mar. 24, 1983). Even as mild a reform as this brought stiff
industry objections. 1983 House Reauthorization Hearings, supra note 82, at 62-63.
(statement of attorney Robert Sussman on behalf of National Electrical Manufacturers
Association arguing that release of public domain material in CPSC files pursuant to
FOIA requests would result in the disclosure of one-sided and misleading information
under the Commission’s imprimatur).

*When questioned on this point during a congressional hearing, Professor Andrew
Popper responded:
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A less comprehensive reform would be to return the agency to its
pre-GTE Sylvania information disclosure practices where the agency
follows 6(b) procedures with respect to information that the Commis-
sion disseminates itself, but not with respect to information released
pursuant to the FOIA. This is the approach adopted in most of the
recent congressional reform measures.”'® As an added protection, the
CPSC should place a disclaimer on all information released pursuant
to the FOIA indicating that the agency had not reviewed it and did
not vouch for its accuracy.

Another reform that places more of an administrative burden on
the agency and continues much of the delay in the process, but which
is preferable to the current situation, would be to continue to require
the agency to send information about to be released pursuant to
FOIA requests to manufacturers for their comments and include the
comments with the information to be released. This would have the
positive effect of letting the marketplace of ideas work since the FOIA
requester would have information from both sides and could draw his
or her own conclusions.

In the meantime, the CPSC seriously ought to consider imposing
user fees upon manufacturers for processing information under
section 6(b). Applicable law permits federal agencies to charge for
services they render when the services confer a special benefit upon
identifiable recipients.'' Section 6(b) procedures clearly do confer

CPSC is not unique. .

What does the FTC Act do? Its statute permits involvement in unfair methods of
competition or unfair and deceptive acts and practices. That charge exceeds the
breadth of the CPSA mandate.

Consider the FDA mandate: 1 can’t imagine anything more personal and
intimate than medicine and drugs. Consider NHTSA: its authority over automo-
bile and highway safety involves situations of greater safety risk and greater cost
variables than the CPSC. Consider OSHA: I can’t imagine anything more
immediate and direct and cost sensitive than “workplace safety.”

It seems ridiculous to assert that CPSC has a more sensitive or delicate posture,
justifying non-disclosure, because somehow products end up in people’s homes.
All the agencies affect people intimately.

See 1985 Reauthorization Hearings, supra note 2, at 258-59.
3198 ¢¢ supra note 283 and accompanying text.
*''Under Title V of the Independent Offices Appropriation Act (I0AA) of 1952, 31
U.S.C. § 9701 (1988) (formerly 31 U.S.C. § 483a), such fees may be charged. Specifi-
cally:
It is the sense of the Congress that any work, service, publication, report,
document, benefit, privilege, authority, use franchise, license, permit, certificate,
registration or similar thing of value or utility performed, furnished, provnded
granted, prepared, or issued by a Federal agency . . . to or for any person . . . shall
be self-sustaining to the full extent possible, and the head of each Federal agency
is authorized by regulation . . . to prescribe therefore such fee, charge, or price, if
any, as he shall determine . . . to be fair and equitable taking into consideration
direct and indirect cost to the Government, value to the recipient public policy or
interests served, and other pertinent facts.

Congress enacted this legislation because of concern “that the Government is not
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special benefits upon identifiable manufacturers.*'? Although manu-
facturers might argue that the benefits that accrue to them extend to
the public at large—a proposition vigorously disputed by the critics of
section 6(b)—that point, if true, would not impair the CPSC’s right to
charge user fees. The courts have held that the existence of a public
benefit does not preclude the imposition of a user fee, provided that
the service confers a distinct benefit upon identifiable beneficiaries.*'?
Included 1n, but not limited to, the cost computation can be the
agency’s salaries, employee leave, cost of fee collection, travel, rent,
postage, and the maintenance, operation and depreciation of build-
ings and equipment and personal costs other than direct salaries.*'*
The CPSC ought to calculate its full costs of processing 6(b) and
establish a system of assessing fees from the manufacturers that
benefit from it.*"®

More important than gaining reimbursement for the CPSC'’s 6(b)
work, however, is gaining for the public the right to see important
hazard information in a timely fashion. The issue is more one of
consumer protection than agency costs.

E. Does the CPSC Recall Program Operate Effectively?

If setting standards proved unexpectedly difficult at the CPSC,*'®
its recall efforts,3!” in sharp contrast, were considered a great “success
story"3'8 from the very start. Over the years, the Commission’s recall
program has continued to flourish. Since it began operating in 1973,

the CPSC has participated in roughly 1,900 recalls involving roughly

receiving full return from many of the services which it renders to special beneficia-
ries.” H. Rep. 384, 82d Cong., Ist Sess. 2 (1952).

*!2Section 6(b) would not apply if the identity of specific manufacturers were not
readily ascertainable. 15 U.S.C. § 2055(b)(1) (1982).

33National Cable Television Ass’'n v. United States, 415 U.S. 336, 343 (1974); and
Electronic Indus. Ass’'n v. FCC, 554 F.2d 1109, 1113 (D.C. Cir. 1976); See also In re
Customs Service Recovery of Preclearance (Including TECS) Cost Under User Charge
Statute, 59 Comp. Gen. 389 (1980); (ruling by the Comptroller General of the United
States that, under the User Charge Statute, an agency may recover from a special
beneficiary the full costs it incurs in providing a service even if the service incidentally
benefits the public.).

3190 FricE OF MANAGEMENT AND BUDGET, CIRCULAR A-25, PoLricies AND GUIDELINES FOR
DEVELOPING AN EQUITABLE AND UNIFORM SYSTEM OF CHARGING FOR GOVERNMENT SERVICES
UNDER THE [OAA (1959).

*'*One approach might be to transmit information proposed o be released to
manufacturers and indicate that they will be assessed the agency’s costs for processing
information through 6(b) unless the manufacturers agree to waive their 6 (b) rights. If
a manufacturer wishes the agency to process information through 6(b), it would be
required to transmit payment for the agency's work with a signed commitment to
reimburse the agency for any extra costs associated with particularly complicated
analysis of the manufacturer’s information.

3155 ee supra notes 70-73 and accompanying text.

>'"The Commission’s recall authority is described at supra notes 6-37 and accompa-
nying text.

3188¢e supra note 41 and accompanying text.
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325 million product units.*'? According to the agency, these recalls
have averted millions of injuries and thousands of deaths.?*

The authority used most often for recalls by the Commission is
section 15 of the CPSA.*?! It has become, beyond doubt, the Com-
mission’s favorite enforcement tool, far eclipsing the issuance of
standards and bans.??2

Section 15 authorizes the CPSC to seek the recall”*” of “substantial
product hazards,” i.e., products that create a “substantial risk of injury
to the public” either because they fail to comply with a consumer
product safety rule’** or because they contain a defect.*** Not every
safety rule violation presents a substantial product hazard, nor does
every product that contains a defect. To present a substantial product
hazard, the defect must create a substantial risk of injury to the public
because of the “pattern of the defect, the number of defective
products distributed in commerce, the severity of the risk, or
otherwise.”?® “T'he Commission views these factors as disjunctive,
only one need be demonstrated to prove a substantial product hazard.
Thus, a product presenting the risk of minor injury with great
frequency could pose a substantial product hazard, as could a product
presenting a severe but infrequent hazard.”*?’

Congress offered scant guidance as to what constitutes a “defect”
under section 15 and no court has interpreted its meaning under the
CPSA. In the product liability context, the term, although exceedingly

1323

*“Telephone interview with Alan Schoem, Director of Administrative Litigation of
the CPSC Directorate for Compliance and Administrative Litigation (September 28,
1988).

320800, ¢.g., 1981 House Reauthorization Hearings, supra note 32, at 21.

*2115 U.S.C. § 2064 (1982).

32250¢ Schwartz & Adler, supra note 25, at 430.

*#7To be precise, this section authorizes the agency to seek an order directing a
respondent to elect one of three remedial actions: (i) repair the product, (i1) replace the
product with a similar product, or (iii) to refund the purchase price (less a reasonable
allowance for use). 15 U.S.C. § 2064(d)(1)-(3) (1982). For purposes of this article, these
three remedies will be referred to as “recall” remedies.

A consumer product safety rule is either a safety standard or product ban. 15
U.S.C. § 2052(a)}(2) (1982 & Supp. 1V 1986).

B35 J.8.C. § 2064(a) (1982).

#2615 U.S.C. § 2064(a)(2) (1982). See U.S. Consumer Product Safety Commission,
Interpretive Rule Regarding Substantial Product Hazard Reports, 16 C.FR. §§ 1115.1-
1115.21 (1988). Under section 1115.4, the “pattern of defect” refers to the source of
the defect, i.e., the design, construction, packaging, warnings, etc., and the conditions
under which the defect manifests itself. In the Commission’s view, the “number of
products distributed in commerce” can be minuscule—even one defective product—if
injury is likely and/or serious. In judging the “severity of risk,” the Commission
considers the gravity and likelihood of injury, taking into account the number of
reported injuries, the intended or reasonably foreseeable use of the product, and the
pQPulaLion group exposed to the product (children, elderly, handicapped). Id.

*2’Schwartz & Adler, supra note 25, at 431.
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difficult to define precisely,328 has come to include at least three con-
cepts: (1) a manufacturing mistake, (2) an improper design, and (3) a
failure to warn (or to give an adequate warning), that results in harm
to a consumer.’?® The Commission has spelled out its notion of
“defect” in an interpretive regulation,*® which clearly encompasses
product liability concepts,?’?'l but extends further to include any “fault,
flaw, or irregularity that causes weakness, failure, or inadequacy in
form or function.”*** The CPSC interpretive rule lists several exam-
ples of “defects” to assist industry in deciding whether or not to report
under section 15(b) of the CPSA.3%3 Recently, the agency, after aug-
menting its list of examples in order to stimulate more industry re-
ports, withdrew its expanded listin response to industry complaints.”**

928See Model Uniform Product Liability Law, 44 Fed. Reg. 62714 § 104 (Analysis),
(October 31, 1979). (“No single product liability issue has generated more controversy
than the question of defining the basic standards of responsibility to which product
manufacturers are to be held.”). See also __. ALLEg, Probpuct LiasiLity § 2.05 at 2-33
(1988); R. EpsTEIN, MODERN PrRODUCTS LiaBILITY Law (1980); A. MurpHY, K. SANTAGATA
& F. Grap, THE Law ofF Probuct Liaginity, Prosiems anp Poucies (1982); Birnbaum,
Unmasking the Test for Design Defect: From Negligence [to Warranty] to Strict Liability to
Negligence, 33 Vanp. L. Rev. 593 (1980); Epstein, Products Liabiluy: The Search for the
Middle Ground, 56 N.C.L. Rev. 643 (1978); Henderson, Manufucturers’ Liability for
Defective Product Design: A Proposed Statutory Reform, 56 N.C.L. Rev. 625 (1978); Kecton,
The Meaning of Defect in Products Liability Law—A Review of Basic Principles, 45 Mo. L. REv.
579 (1980); Phillips, A Synopsis of the Developing Law of Products Liability, 28 Drake L. REv.
317 (1978-79); Wade, On the Nature of Strict Tort Liability for Products, 44 Miss. L..]. 825
(1973); Wade, On Product “Design Defects” and Their Actionability, 33 Vanp. L. Rev. 551
(1980). See generally, Hearings on S. 100 Before the Subcomm. on the Consumer of the Senate
Comm. on Commerce, Science, and Transportation, 99th Cong., Ist Sess. (1985) (Mar. 21);
Product Liability Amendments: Hearings Before the Subcomm. on the Consumer of the Senate
Comm. on Commerce, Science, and Transportation, 99th Cong., 1st Sess. (1985) (June 18 and
25); Product Liability Voluntary Claims and Uniform Standards Act: Hearings on S. 1999
Before the Subcomm. on the Consumer of the Senate Comm. on Commerce, Science, and
Transportation, 99th Cong., Ist Sess. (1986) (Feb. 27, Mar. 1 1); Product Liability (Part 2):
Hearings Before the Subcomm. on Commerce, Consumer Protection, and Compelitiveness of the
House Comm. on Energy and Commerce, 100th Cong., Ist Sess. (1987) (July 21, 23; Aug. 6;
and Oct. 7).

3298¢¢ J. ALLEE, PropucT LiasiLiTy § 2.05 at 2-33 (1988).

33016 C.F.R. § 1115.4 (1988).

3114, (the concept of “defect” specifically includes manufacturing defects, failures to
warn and design defects).

321d. According to the current CPSC director of administrative litigation, the
Commission’s definition of “defect” is intended to be read as broadly as possible.
Telephone interview with Alan Schoem, Director of Administrative Litigation of the
CPSC Directorate for Compliance and Administrative Litigation (August 25,
1988) [hereinafter Schoem interview].

333]1d. Section 15 requires all defects that “could create” a substantial product hazard
to be reported, but requires the recall only of those that actually constitute substantial
product hazards.

3348¢e 51 Fed. Reg. 23,409 (1986). This action drew a sharp rebuke from Commis-
sioner Stuart Statler, who stated, “responding to industry pressures, the Commission
struck key segments of its Statement of Enforcement Policy on Substantial Product
hazards and, in so doing, weakened that policy.” In re Policy Guidelines for Industry in
Notifying CPSC of Product Hazards. ! (Aprii 15, 1986) (Comm’'r Statler, dissenting).
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Over the years, the CPSC has interpreted its recall authority
broadly. In case after case, the Commission has obtained recalls before
a single injury has occurred.*®® It has also obtained recalls when the
number of injuries is small but the type of potential injury is severe or
widespread.>®® It has obtained recalls when neither the agency nor
the manufacturer could pinpoint the injury-causing defect.**” In
virtually all cases, the agency has done so without the need to resort
to litigation, working out a voluntary corrective action plan with the
manufacturer instead.?*®

Although the CPSC recall program has functioned unexpectedly
well over the years, certain concerns currently apply to it that must be
addressed. First, the CPSC receives a completely inadequate number
of section 15(b) reports about possible substantial product hazards. It
seems inconceivable with agency jurisdiction over 10,000-15,000
different products distributed by over one million businesses®*® that
only 100 to 200 instances arise nationwide that would lead a company
to report a possible substantial product hazard. In sharp contrast, the
Food and Drug Administration receives roughly 18,000 such
reports**® from medical device manufacturers under its medical
device law.**! In addition, consumers file roughly 60,000-70,000
product liability lawsuits®** every year. Based on these statistics, one
unavoidably must conclude that section 15(b) is being widely ignored.
In part, the small number of reports probably reflects a perception by
companies that the agency’s limited resources prevent it from finding

*3%For examples of cases, see Schwartz & Adler, supra note 25, at 438 n.257 (1984).

33%For examples of cases, see id. at n.258.

337For examples of cases, see id. at 439 n.256.

%381n fact, although the CPSC has instituted a number of lawsuits seeking recall, it has
never issued a recall order following an administrative hearing. /d. at 441 n.273.

3358¢e supra notes 31-32 and accompanying text.

3405¢e Medical Devices and Drug Issues: Hearings Before the Subcomm. on Health
and the Environment of the House Comm. on Energy and Commerce, 100th Cong., 1st
Sess. 347 (1987). For an interesting discussion of the FDA's medical device reporting
system see Basile, Medical Device Reporting: The Good, the Bad, and the Ugly, 42 Foop Druc
Cosm. L.J. 83 (1987).

34'Medical Device Amendments of 1976, Pub. L. No. 94-295, 90 Stat. 539 (1976)
(codified as amended in scattered sections of 21 U.S.C. between §§ 351-360k (1982 &
Supp. IV 1986)). Section 360i authorizes the FDA to require manufacturers and
distributors to submit reports to the agency. In 1984, the agency promulgated a
mandatory reporting rule. Under this rule, manufacturers and importers must notify
FDA whenever they obtain information that reasonably suggests that one of their
marketed medical devices (i) may have caused or contributed to a death or serious
injury or (ii) has malfunctioned and that the device would likely cause death or serious
injury if the malfunction were to recur. 21 C.F.R. § 803.1. (1988).

*2Birnbaum, Legislative Reform or Retreat? A Response to the Product Liability Crisis, 14
Forum 251, 252 (1978) (noting that while some early estimates placed the number of
product liability lawsuits at 1 million, the Federal Interagency Task Force on Product
Liability estimated only about 60,000-70,000 such lawsuits).
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violators.**® In part, it may reflect some companies’ concern that
reporting a “defect” may open the companies up to product hability
lawsuits.”**

Underreporting occurs in another dimension. Not only does the
CPSC receive an inadequate number of reports, with few exceptions,
companies do not report severe hazards to the CPSC. Virtually all of
the recalls involving seriously hazardous products have been un-
earthed by agency staff, not by reporting companies.*® Clearly,
something must be done to enhance the 15(b) reporting program,
including better communication with industry regarding its obliga-
tions under this section®*® and enhanced investigative and enforce-
ment resources for the CPSC.

Second, in recent years, the agency has not taken sufficient advan-
tage of the enforcement possibilities of recalls, reflecting the extreme
distaste of its chairman towards industry-wide recalls.”*’ In certain
cases, the Commission has found that products across an industry
share the same or similar defects and has sought corrective action

3%1n 1983, the Subcommittee for Consumers of the Senate Committee on Com-
merce, Science, and Transportation asked the agency whether there was a connection
between the decrease in the agency budget and the decreasing number of section 15
reports. In response, the agency said:
[W]e cannot help believing that companies, knowing that the agency has fewer
investigative resources, have concluded that their chances of being detected with
potentially hazardous products have lessened. Accordingly, many companies may
have chosen not to report. It is clear that, concurrent with the drop in resources,
the number of section 15 reports has also dropped.

1983 Senate Reauthorization Hearings, supra note 126, at 29,

34Gchoem interview, supra note 332. There is some anecdotal evidence to indicate
that product liability cases may be stimulated by publicity surrounding recalls. See
Schwartz & Adler, supra note 25, at 417.

On the other hand, the Commission’s regulations provide that irms reporting under
section 15(b) of the CPSA “need not admit or may specifically deny that the information
it submits reasonably supports the conclusion that its consumer product is noncomply-
ing or contains a defect which could create a substantial product hazard within the
meaning of section 15(h) of the CPSA.” 16 C.F.R. § 1115.12(a) (1988). Given such a
forgiving approach by the agency, manufacturers should not fee! that they have
somehow compromised themselves for purposes of product liability litigation.

*#3The CPSC classifies hazards according to a priority system that assigns a
designation of “Class A” to the most severe hazards. See id. at 436 n. 236. Almost
without exception, CPSC staff have discovered the products placed in Class A. Schoem
interview, supra note 332.

#00ne approach that may need expansion, for example, is the mailing of what the
agency calls “pre-section 15(b)” letters. These are letters that inform companies of
injury or accident reports brought to the agency's attention. Each lewer reminds the
company of its reporting obligations under the CPSA. Schwartz & Adler, supra note 25,
at 431 n. 209,

%7See, ¢.g., Scanlon & Rogowsky, Back-Door Rulemaking: A View From the CPSC, Rc.,
July—Aug. 1984, at 27, 30 (arguing that “it would be a shame to abandon the virtues of
broader public input by moving from a rulemaking process now reformed to an
adjudicatory process that remains unreformed.”).

v
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through its section 15 authority.>*® These actions seem clearly
legal.349 After all, if the agency can establish that a product contains
a design that presents a substantial product hazard,**® it should be
able to make the same argument with respect to all products that
share the same design. There seems to be no reason why the agency
could not do this in an adjudicative proceeding.

Agency action such as this raises a fundamental administrative
issue: when should an agency use adjudication rather than rulemak-
ing to establish broad administrative policies? Although the courts
have often expressed a preference for rulemaking and shown a
willingness to construe agency statutes to permit general
rulemaking,®’ they have almost always deferred to agencies’ judg-
ments about using adjudication rather than rulemaking.?*?

The major objections to “rulemaking by adjudication” are that
adjudication permits less public participation than rulemaking;**?
that rulemaking is prospective whereas adjudication can also be
“retrospective—that is, it penalizes a firm for its conduct during a
period before the agency acted, conduct that in many cases was legal
at the time;”®** that adjudication places more pressure on manufac-

>*8Typically, these are cases involving design defects. See Schoem interview, supra
note 332.

3495¢e infra note 352 and accompanying text.

3%9No one has seriously contended that a design defect, i.e., a defect that arises even
though the product is manufactured exactly as designed, cannot constitute a substantial
product hazard. The Commission has always maintained that a design defect may be a
substantial product hazard. See 16 C.F.R. § 1115.4 (1988).

¥1See, e.g., Mourning v. Family Publications Serv., 411 U.S. 356 (1973); NLRB v.
Wyman-Gordon Co., 394 U.S. 759 (1969); American Truckers Ass'n v. United States,
344 U.S. 298 (1953); National Petroleum Refiners Ass'n v. FTC, 482 F.2d 672 (D.C. Cir.
1973) cert. denied, 415 U.S. 951 (1974); Morgan Stanley & Co. v. SEC, 126 F.2d 325 (2d
Cir. 1942).

*525¢ce, e.g., NLRB v. Bell Aerospace Co., 416 U.S. 267 (1974); SEC v. Chenery Corp.,
332 U.S. 194 (1947); Saavedra v. Donovan, 700 F.2d 496, 499 (9th Cir. 1982), cert. denied,
464 U.S. 892 (1983); Montgomery Ward & Co. v. FTC, 691 F.2d 1322, 1329 (9th Cir.
1982). But ¢f. Ford Motor Co. v. FTC, 673 F.2d 1008 (9th Cir. 1981), cert. denied, 459 U.S.
999 (1982).

Chairman Scanlon, when asked whether his objection to “rulemaking by adjudica-
tion” stemmed more from legal or policy concerns, responded that agencies generally
“have the discretion to proceed either by adjudication or by rulemaking . . . butonly if
their determinations do not amount to an abuse of discretion. . . . It is the tendency to
rely upon adjudication in situations where general standards are suitable that makes for
bad law and bad policy.” See 1985 House Reauthorization Hearings, supra note 2, at 138,

One is entitled to be skeptical of Scanlon’s remarks about the superiority of general
standards over adjudication. See supra notes 374-76 and accompanying text.

?535ee Scanlon & Rogowsky, supra note 347, at 29.

3474, at 29. This point is not well taken. Theoretically, only Congress can declare
behavior legal one day and illegal the next. Of course, it is true that an agency may
decide that behavior it viewed as legal one day is really illegal the next and a court may
agree with the agency. But, this situation is not unique to adjudication; it could just as
easily occur in the context of rulemaking. The CPSC could decide on one day that a
product it felt was safe the day before really constitutes an unreasonable risk and take
regulatory action against the product.
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turers to accede to CPSC safety demands than rulemaking because
adjudication presents more of a risk of adverse publicity;**® that
adjudication carries more uncertainty and less predictability;**° that
there is no cost/benefit analysis before a rulemakmg standard is set;?"’
that no effort is made to ascertain if there is an unreasonable risk of
anury associated with the product in the adjudicatory process,**® nor
is there any analysis of possible impact on small businesses.**”

Some of these objections have merit; others do not. It is probably
accurate that the threat of litigation, with attendant bad publicity,
sometimes can lead a manufacturer to agree to take corrective action
that the manufacturer feels is unnecessary,**® but this threat probably
diminishes when the Commission takes adjudicative action against
multiple parties since individual manufacturers cannot be singled out
by the media the way they can in individual adjudications. Adjudica-
tion probably does present more uncertainty and less predictability
than rulemaking, but this point cuts both ways: adjudication also can
be exercised more flexibly and with greater precision than rulemak-
ing. For example, a manufacturer that makes an extremely safe
widget will nevertheless have to meet CPSC testing and recordkeeping
requirements if the agency promulgates a rule for widgets.”®! But,
such a manufacturer would remain untouched by the CPSC under an
adjudicative approach since the agency would have no basis for
regulatory action against it. Only companies producing suspect prod-
ucts would be at risk. In short, adjudication can sometimes avoid
overregulation.

The argument that the CPSC makes no effort to ascertain in an
adjudicatory proceeding whether there is an unreasonable risk asso-
ciated with the product is incorrect. The essential purpose of an
adjudicatory hearing is to determine whether or not a product presents

[t 1s true that the CPSC could seek to require a manufacturer to remove dangerous
products from consumers’ hands through adjudication under section 15 whereas it
could not under section 9 rulemaking, but that has nothing to do with the product
bemg legal on one day and illegal the next.

Id. at 29.

35674, at 30.

#57See Address by Terrence Scanlon, CPSC Chairman, at the Consumer Assembly, of
the Consumer Federation of America in Washington, D.C. (Jan. 31, 1985), at 5
[hereinafter 1985 Scanlon CFA Speech]. See also, infra notes 378-92.

2221985 Scanlon CFA Speech, supra note 357, at 5.

Id.

3698ee Schwartz & Adler, supra note 25, at 440.

¥1Under section 14 of the CPSA, 15 U.S.C. § 2063(a) (1982), every manufacturer of
a consumer product subject to a consumer product safety standard nrust issue a
certificate certifying that its products comply with the consumer product safety
standard. Also, the CPSC may require every manufacturer subject to a consumer
product safety standard to establish testing programs to certify that their products
comply with a consumer product safety standard, 15 U.S.C. § 2063(b) (1982), or w0
place labels on complying products subject to a CPSC standard. 15 U.5.C. § 2063(c)
(1982).
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a substantial product hazard.*®® It is true that the agency often
negotiates corrective action plans without making a formal determi-
nation of whether the subject product presents a “substantial hazard.”
But, the lack of a formal determination does not mean that the agency
has failed to analyze carefully the risks associated with the subject
product and concluded that agency involvement is necessary.>®* The
agency typically refrains from making a formal determination in
order to gromote cooperation with the involved company or
companies,*®* an apEroach no different from that with respect to
voluntary standards.”®® In neither case has it made a formal deter-
mination, but in both cases, it has examined carefully the risks of
injury.

Similarly, the objection that the agency conducts no cost-benefit
analysis or fails to analyze the impact of “adjudicatory rulemaking” on
small business misses the mark. It is true that the law does not require
the extensive, cumbersome formal economic findings under section
15 that it does for setting safety standards and imposing bans. This is
to be lauded.*®® But, it is not true that the CPSC fails to conduct
economic analyses in adjudicatory matters. To the contrary, the
agency always requires “substantial input” from its professional
economists in section 15 cases®® and likely will continue to do s0.”*®
Again, the agency’s approach with “adjudicatory rulemaking” pro-

%6215 U.S.C. § 2064(c) (1982). If the objection is that the Commission does not make
its “substantial hazard” determination before it commences an adjudication, the answer
1s that any agency doing that would be guilty of prejudging the merits of its case.
Moreover, for those who advocate rulemaking as an alternative, one would be correct
in pointing out to them that the agency similarly does not make a final determination
that a product presents an unreasonable risk at the outset of a proceeding.

¥3The agency’s policy on substantial product hazards requires as part of every
corrective action plan that the agency include “[a] statement of the nature of the alleged
hazard associated with the product, including the nature of the alleged defect or
noncompliance and type(s) of injury or potential injury presented.” 16 C.FR.
§ 1115.20(a)(1)(1) (1988).

3841ndeed, one of the strongest inducements for companies to enter into voluntary
corrective action plans is to avoid having a formal hazard determination made by the
CPSC. See Schwartz & Adler, supra note 25, at 440.

365 According to the Commission’s voluntary standards policy, the Commission’s
“interest in a specific voluntary standards activity will be based in part on the frequency
and severity of injuries associated with the product, the involvement of the product in
the accident, the susceptibility of the hazard to correction through standards, and the
overall priorities of the Commission.” 16 C.F.R. § 1032.2(b) (1988).

61t is these findings, among others, that prevent more expeditious rulemaking and
lead the agency to seek alternatives. For a further discussion of cost-benefit analyses in
the context of agency adjudications see notes 378-92 infra.

*%7See Standards-Setting: Section 15 v. Section 7, Address by Pittle at the Seminar on the
Federal Regulatory Process (sponsored by Law and Business, Inc.) in Washington, D.C.
(Feb. 10, 1981), at 12 (available from author).

*$8Schoem interview, supra note 332.
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vides no greater protections than its approach with voluntary
standards.?*?

Undoubtedly, the greatest advantage that adjudication has over
rulemaking is speed. The vast majority of recall actions commenced
by the agency are resolved within months®*’® whereas rulemaking-
—mandatory or voluntary—inevitably takes years to complete.®”!
Whether an expanded program of “adjudicatory rulemaking” would be
able to operate as expeditiously as the current section 15 operation is
difficult to predict. It rmght be that an expansion would give rise to
“hotly contested” litigation, which "may proceed no more quickly than
hotly contested rulemaking.”?’72 On the other hand, given the current
cumbersomeness of voluntary and mandatory rulemaking, it is hard
to imagine that “adjudicatory rulemaking” could operate less
expeditiously.3”

Those who consider “adjudicatory rulemaking” to be “back-door
rulemaking,” aside from failing to show that it is in any way improper,
weaken their case considerably by their inability to offer better
alternatives. They are loathe to use mandatory standards®’* while the
major reasons they cite for supporting voluntary standards®”® would

369The Commission’s voluntary standards policy is arguably more lax in some
respects. Although the agency sets as a condition for participation in a voluntary
standards proceeding that the voluntary standards group open the proceeding to small
business and consumers, 16 C.F.R. § 1032.5(a) (1988), the agency does not set as a
condition that the voluntary standards group conduct a cost-benefit analysis. But, much
more important, nothing in the Consumer Product Safety Act or the CPSC’s regula-
tions bars the agency from deferring to a voluntary standard that was developed
behind closed doors and reduces an unreasonable risk through requirements that
discriminate against small business.

370Schoem interview, supra note 332.

371 According to Chairman Scanlon, a recent CPSC study of thirty-two voluntary
standards indicated that they took an average of 3.4 years to develop and implement.
Although the agency has conducted no study of the time for development and
implementation of mandatory standards, Chairman Scanlon indicated that three
standards he looked at took 5.5 years to develop and implement. (Given Chairman
Scanlon’s dislike for mandatory standards, one can assume he chose standards that took
a long time. Nevertheless, it is clear that mandatory standards can take years to
develop). See 1987 Senate Reauthorization Hearings, supra note 126, at 40.

372pjutle, supra note 367, at 9.

373Scanlon and Rogowsky argue that the 1981 amendments added so many proce-
dural requirements that they made rulemaking in the 1980s *“an even less attractive
pursuit than it was in the 1970s. Indeed, the informal consensus in the agency is that
rulemaking 1s dead; it simply takes too much effort.” Scanlon & Rogowsky, supra note
347, at 27-28.

374800, e.g., BNA Interview With CPSC Chairman Terrence M. Scanlon, supra note 94.

375 According to CPSC Chairman Scanlon, “the most important argument for the use
of voluntary standards is that they usually generate safety benefits more quickly.” Supra
note 347, at 6. Yet, “adjudicatory rulemaking” is probably faster. See supra note 371 and
accompanying text.
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seem to justify “adjudicatory rulemaking” over voluntary
standards.?”®

Although there are probably limits to what can be done with
“adjudicatory rulemaking,”®"” it seems clear that there is a useful role
for this authority. One can only regret that the agency seems reluctant
to invoke it.

A third issue confronting the CPSC recall program is what role, if
any, cost-benefit analysis should play in it. With respect to rulemaking,
a fairly extensive comparison of costs and benefits is required,*”®
although the agency is not required to “conduct an elaborate cost-
benefit analysis.”®’® With respect to recalls under section 15 of the
CPSA, however, there is no requirement for CPSC cost-benefit
analysis.?®"

*7%Aside from the objections already discussed, Chairman Scanlon dislikes “adjudi-
catory rulemaking” because it does not offer as much opportunity for public partici-
pation as mandatory standards proceedings. On this point, he is correct. But his point
is substantially undermined by his advocacy of CPSC deferral 1o voluntary standards,
which often are developed with no opportunity for public participation. See 1987 Senate
Reauthorization Hearings, supra note 126, at 92 (testimony of Gene Kimmelman,
Legislative Director, Consumer Federation of America) (alleging that the CPSC on
several occasions has deferred to standards developed solely by industry with no
opfortunity for consumer participation).

""For example, the more complex the set of product hazards 1o be addressed, the
less useful that adjudication might be to address them since the adjudicatory proceed-
ing would become overly complicated and cumbersome. See Pittle, supra note 367, at 11.

8Prior to promulgating a mandatory rule (safety standard or ban), the CPSC must
first publish a preliminary regulatory analysis that includes “a preliminary description
of the potential benefits and potential costs of the proposed rule, including any benefits
or costs that cannot be quantified in monetary terms, and an identification of those
likely to receive the benefits and bear the costs.” 15 U.S.C. § 2058(c)(1) (1982). Once the
agency has published a proposed rule, it must publish a final regulatory analysis that
includes a final description of these points, 15 U.S.C. 2058()(2) (1982), and a finding
that “the benefits expected from the rule bear a reasonable relationship to its costs.” 15
U.S.C. § 2058(f)(3)(E) (1982). Similar requirements apply for the other acts enforced
by the CPSC. See 15 U.S.C. § 1262(h)—(i) (1982) (Federal Hazardous Substances Act)
and 15 U.S.C. § 1193(1)-(j) (1982) (Flammable Fabrics Act).

379Aqua Slide *N’ Dive Corp. v. Consumer Prod. Safety Comm’n, 569 F.2d 831, 840
(5th Cir. 1978). The Commission does, however, have to determine whether the benefits
of a rule have a “reasonable relationship” to the costs. Southland Mower Co. v.
Consumer Prod. Safety Comm’n, 619 F2d 499, 522 (5th Cir. 1980). The 1981
amendment to the Commission’s acts “codifies the cost-benefit test articulated by the
court in Southland Mower. . . . " See H.R. ConF. Rep. No. 208, 97th Cong., 1st Sess. 875
reprinted in 1981 U.S. Cone Cong. & Apmin. News 1237.

*8There has never been a court ruling requiring a cost-benefit analysis for recalls.
See 1987 Senate Reauthorization Hearings, supra note 126 at 43. The only language in the
CPSA that arguably might be interpreted in this direction is section 15(d), 15 U.S.C.
§ 2064(d) (1982), which requires the agency to determine that corrective action “is in
the public interest” before it can seek a recall. Nothing in the act’s legislative history
clarifies this language. Presumably, it would not be “in the public interest” for the
agency to insist on a recall where a product presented little risk and the costs of the
recall were enormous.

On the other hand, given Congress’ attention to cost-benefit concerns in the 1981
amendments regarding CPSC rulemaking, one can safely assume that Congress would
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The purpose of cost-beneht analysis, according to its proponents, is
to promote efhcient decisionmaking so as to maximize the number of
lives that can be saved by agency action.®®' Failure to use cost-benefit
principles means that some consumers will suffer needless deaths or
injuries because an agency will use its resources to reduce lesser,
rather than greater, risks.>®® Critics of cost-benefit analysis do not
dispute these sentiments; they argue that data available to regulators
rarely is sufficient to permit meaningful cost-benefit analysis.*®?
Moreover, it 1s usually easier to calculate costs than intangible benefits,
so such analyses usually are biased in favor of no safety measures.”®*

The current CPSC Chairman strongly favors cost-benefit analyses
for agency recalls.®® At least one of his colleagues strongly disagrees,

have added an explicit set of requirements to section 15 had it wished the agency to
engage in cost-benefit analyses for recalls.
1S¢¢e Memorandum from Paul Rubin, Associate Executive Director o CPSC
Commissioners on Cost-Benefit Analysis (Feb. 25, 1986) at 8 [hereinafter Rubin
Memorandum]. For discussions of the proper and improper use of cost-benefit
analyses, see M. Bailey, Repucing Risks To Lire (1980) (American Enterprise Institute);
The Use of Cost-Benefit Analyses by Regulatory Agencies: Hearings Before the Subcomm. on
Oversight and Investigations and the Subcomm. on Consumer Protection and Finance of the
House Comm. on Interstate and Foreign Commerce, 96th Cong., lst Sess. (1980) and R.
CampaeLL, Foop SareTy RecuraTion, A Stupy ofF THE UsSE anD LimitaTions oF CosT-
BENEFIT ANaLysis (1974) (American Enterprise Institute).
3828¢¢ Rubin Memorandum supra note 381, at 1.
383The CPSC Associate Executive Director, David Schmeltzer, argues:
The results of recalls and other remedial actions are difficult to predict and
difficult to quantify. In many cases, we can say that there will be a lesser or greater
continuing problem if a product is not corrected, but it is dishonest to pretend that
we can predict the number of deaths or injuries that will be prevented and even
more misleading to predict mythical percentages of efficiency which might result
from different approaches.
Memorandum from David Schmeltzer, Associate Executive Director, Compliance and
Administrative Litigation to Paul Rubin, Associate Executive Director, Economics
Re%arding AED Rubin’s Cost-Benehit Draft Memo, (Jan. 17, 1986).
3BICPSC critics cite a memo from Paul Rubin, CPSC Associate Executive Director, as
representative of this type of thinking. After the American Furniture Manufacturers
Association had decided to take safety measures to eliminate the risk of death and
imury from children catching their heads in the footrests of recliner chairs, Rubin
wrote his memo to the Commission recommending that “nothing be done beyond
mentioning this product along with others that lead to entrapment in safety alerts. The
deaths and injuries that have occurred are certainly tragic. However, the incidence is
extremely small and it is not clear that any remedial actions could be cost effective.” See
Rubin Memorandum, supra note 381, at 12. For a stalf member of a safety agency to
make a pronouncement that an industry group’s safety actions promoted excessive
safety struck some critics as inappropriate. See 1987 House Reauthorization Hearings,
supra note 89, at 125 (testimony of former Commissioner Pittle criticizing the recliner
chair incident as one where cost-benefit analyses “completely ignore the real world in
which manufacturers take safety actions based on the need to preserve goodwill and to
avoid product liability lawsuits. . . . ™)
85 According to Chairman Scanlon:
I believe that cost-benefit analysis can be very helpful with respect to Section 12
[imminent hazard actions] and Section 15 proceedings. By quantilying advantages
and disadvantages, cost-benefit can help both the Commission and the manufac-
turer evaluate the various options and reach mutually satisfactory decsions.
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arguing that CPSC rarely has adequate data upon which to base
meaningful analyses®®® and that too many of the factors that have to
be weighed in making recall decisions cannot be easily quantified.®®’
Joining the Chairman’s colleague in objecting to cost-benefit analyses
for recalls are former Republican and Democratic CPSC commission-
ers,”®® consumer groups,®® and members of Congress.>% In fact, so
strong has the sentiment grown against it that in 1987, Congress
enacted language in an appropriations bill that forbade the CPSC
from making any expenditures on cost-benefit analyses*®' and Con-
gressman James Florio has introduced legislation to bar the agency
from conducting such analyses.?*?

On balance, the case for conducting formal cost-benefit analyses is
not strong, although the Commission should continue incorporating

Depending on the circumstances, it could prompt the Commission to seek and/or
a manufacturer (or distributor) to accept a more sweeping remedy than was
initially anticipated or proposed. Furthermore, since the CPSC has the relevant
economic data available in most instances, a cost-benefit analysis can usually be
done by one of our economists in a short period of time.

1987 Senate Reauthorization Hearings, supra note 126, at 43.

*86See 1987 Senate Reauthorization Hearing, supra note 126, at 49-50 (response of
Commissioner Anne Graham to questions submitted to CPSC Commissioners by
Senator McCain).

38714

*88The following questions and answers illustrate this point:

Senator Gore: Does anyone here believe that it is a good idea to put the CPSC staff
to work doing cost-benefit analyses of voluntary recalls of hazardous products
proposed by manufacturers? Does anybody think that’s a good idea?
Mr. Statler: [former Republican Commissioner appointed by President Carter)
Definitely not.
Ms. Steorts: [former Republican Chairman appointed by President Reagan]
Definitely not.
Mr. Byington: [former Republican Chairman appointed by President Ford] I do
not see any value in it.
Mr. Pittle: [former Democratic Commissioner appointed by President Nixon and
reappointed by President Carter] Definitely not.

Id. at 73.

38980 id. at 97 (response of Gene Kimmelman, Legislative Director, Consumer
Federation of America to written questions submitted by Senator Gore in which
Kimmelman states that “CFA opposes the use of formal cost-benefit analysis in section
15 actions.”)

390 See 1d., at 20 (According to Senator Gore, “I think it is ridiculous to tie up very
scarce resources at the Commission to analyze the costs and benefits of a voluntary
recall proposed by a manufacturer who determines that his or her preduct is hazardous
and needs to be recalled.”).

*'H.R. 2783, 100th Cong., 1st Sess. (1987); H.R. Rep. No. 189, 100th Cong., 1st
Sess. 16 (1987); S. Rep. No. 192, 100th Cong., Ist Sess. 20 (1987).

392H.R. 3343, 100th Cong., 1st Sess. (1987) (Sept. 25). Under section 106(a)(2)(B) of
H.R. 3343, “[i]n determining if action under [section 15(b) of the Federal Hazardous
Substances Act (15 U.S.C. 1274(a)) (1982)] is in the public interest, the Commission
shall consider the risks presented to the public if action is not taken under this
subsection but may not compare the costs that would be incurred in taking the action
with the benefits from the action.”
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as much economic data in its decisionmaking process for recalls as
reasonably can be obtained. The product recall setting is uniquely not
conducive to formal cost-beneft analysis. Done well, recalls occur
before the full potential for injury or death can be calculated.
Defective products are often discovered in commerce before the full
potential for injury or death can be calculated.?®® The lack of an
accurate “body count” will usually skew a cost-benefit analysis against
taking corrective action. Because of this inherent bias, the agency
should not adopt these analyses.

CONCLUSION

Despite the immense setbacks suffered by the Consumer Product
Safety Commission, it has managed in modest fashion to enhance
public safety. A new administration is going to have to decide a
number of fundamental questions about the agency that will affect its
direction for many years. One hopes that the new President will
examine his options carefully and approach decisionmaking from a
fresh perspective. 1f so, there is reason to hope that the CPSC can be
redeemed and strengthened.

89384¢ Schwartz & Adler, supra note 25, at 438-39.
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AUTHORIZATION OF THE CONSUMER PRODUCT
| SAFETY COMMISSION

WEDNESDAY, MAY 13, 1987

U.S. SENATE,
CoMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION,
SUBCOMMITTEE ON THE CONSUMER,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:36 a.m. in room
SR-268, Russell Senate Office Building, Hon. Albert Gore, Jr.
(chairman of the subcommittee) presiding.

Staff members assigned to this hearing: Thurgood Marshall, Jr.,
staff counsel and Chuck Harwood, minority staff counsel

OPENING STATEMENT BY SENATOR GORE

Senator GORE. If our guests will take their seats, we will call this
hearing to order and get started.

As Chairman of the Consumer Subcommittee, I very strongly
support the legislative efforts to improve consumer product safety
and enhance the ability of the Consumer Product Safety Commis-
sion (CPSC) to accom&ish ite mission. The reauthorization of the
CPSC is a Commerce Committee priority. The last CPSC authoriza-
tion was approved by the Commerce Committee in May 1986 and
passed the Senate two months later, only to fail in conference.

The CPSC was established in 1973 to reduce the number of
deaths and serious injuries associated with dangerous consumer

roducts. Its efforts comprise one of the most important public
eail‘tihdprograms in America, in terms of lives saved and injuries
avoided.

The states and product manufacturers have also played an im-
portant role in promoting consumer product safety, having devoted
resources to safety promotion, research and marketing. Indeed, sev-
gra] valuable safety requirements result from industry self-regula-

ion.

CPSC efforts are essential in reducing the-estimated 80 million
consumer product injuries that occur each year. Injuries associated
with all-terrain vehicles (ATVs), for example, are sta erincf. They
range as high as 7,000 each month. As many as 20 ATV riders are
killed in A mishan each month, for a total of almost 700 ATV
deaths so far. Half of those injured and killed are children. In the
face of these startling statistics, I question whether the CPSC's
action thus far has been adequate or timely.

The current lack of leadership at the CPSC sends the wrong
signal to anyone who cares. The signal is that as far as the CPSC is

(1)
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concerned, it is ‘“open season” on consumers. Given the CPSC’s
lack of leadership, it is hardly surprising that efforts to develop
voluntary standards within the ATV industry have been a disaster.
These and other serious prcblems at the agency cause me to ques-
tilon whether the current structure of the agency should remain in
place.

The ATV situation is only one example of how the CPSC’s fail-
ure to take swift, decisive action has contravened Congressional
intent underlying the establishment of the agen%r and its mission.

In addition, it is my understanding that the CPSC is considering
the application of cost-benefit analyses to voluntary decisions by
manufacturers to recall dangerous consumer products. An agency
with such limited resources simply does not need to deter safet;
measures when the industry determines that a product is suffi-
ciently hazardous to warrant voluntary recall.

Those limited agency resources would be better spent on enforce-
ment actions to remove hazardous products where recalcitrant
manufacturers are unwilling to act voluntarily. I intend to delve
into this issue during our authorization hearing this morning, and
I want to make it clear that I am very troubled by the direction
this policy seems to be taking.

have briefly reviewed the Consumer Federation of America's
study of the CPSC's failings. This study details numerous shortcom-
ings and problems, and makes the point that CPSC failures result
in injuries and unnecessary death, consumer litifation, increased
disability and health insurance expenditures, and lost wages.

That is not what the Congress intended, and it will not be toler-
ated. We are going to explore the issues and iprc-posals set forth in
the report in more detail as we proceed with the authorization
process.

Additional authorization issues we will examine this morning in-
clude whether to change the structure of the CPSC from a five-
member commission to a single-headed agency; whether to main-
tain the CPSC’s independent status; whether the overall perform-
ance of the agency is consistent with its statutory mandate; and
CPSC activity concerning toy safety and all-terrain vehicles.

I would like to recognize the distinguished ranking Republican
member, Congressman McCain.

OPENING STATEMENT BY SENATOR McCAIN

Senator McCAIN. I have been promoted.

Senator GORE. Are you not the ranking member?

Senator McCain. Yes, but I am a Senator. Thank you.

Senator Gore. Oh, Senator McCain. Sorry about that.

ana‘tfr McCain. I thank the Chairman, and I appreciate the op-
portunity.

Senator Gore. We served together in the House, too. That is my
oné;; excuse.

nator McCaIN. [ would like to thank the Chairman for holding

this hearing. I appreciate his opening remarks, and I share many
of his concerns. I am convinced that we are talking about some ex-
tremely serious issues here. You mentioned the ATV, Seven hun-
dred lives have been lost, and the number of injuries resulting
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from that has been astronomical. As the Chairman mentioned, over
half of these have been sustained by young people.

I think the CPSC has enjoyed some success in reducing product-
related injuries, and I think over time it has demonstrated that
government and industry can work together to increase the safety
of consumer products. However, I think some of the testimony
during today’s hearing will show that the CPSC has not lived up to
its full potential from the standpoint of both industry and consum-
ers.

Mr. Chairman, we will be talking about toy safety, all-terrain ve-
hicles, butane lighters and probably other products which have
posed a hazard to the consumers. But, I think we are also talking
about a larger issue here, and that is what is the proper role of
government as far as the consumer is concerned. That is really the
crux of the matter. How much or how little should this government
re?.ulate or involve itself in the affairs of industry? I think there is
definitely a role. I think that most Americans certainly agree with
that. The question is how far-reaching is that role.

Some people have argued that during Frevious KBBI‘B perhaps the
CPSC overstepped its boundaries and, indeed, the intent of Con-
%ress. An ariument can be made today that perhaps the present

ommission has not lived up to the requirements as laid out by
Congress at the formation of this organization.

Let me also point out, Mr. Chairman, this bill expired in 1983. In
1983 and again in 1985 Congress attempted to reauthorize the Com-
mission, There is a long history of reasons why the Commission has
not been reauthorized. I would suggest one of the reasons was an
inability of the Congress to act in a bipartisan fashion in trying to
shape legislation and make the necessary concessions and compro-
mises in order for any legislation which has controversy attached
to it to be successful.

I share Kour commitment in attempting to achieve the long over-
due reauthorization of the CPSC, and I hope we can achieve that
with a minimum of partisanship and work closely with our col-
leagues in the House as well as in the administration because this
reauthorization is long overdue.

Thank you, Mr. Chairman. I look forward to the testimony of the
withesses.

Senator Gore. Thank you, and I want to share those sentiments
very strongly and commit to exactly that kind of Process.

have an opening statement that Senator Hollings would like in-
serted in the record.

[The statement follows:]

OPENING STATEMENT BY THE CHAIRMAN

Mr. Chairman, this hearing on the reauthorization of the Consumer Product
Safetg Commissfon (CPSC) provides an o]:rortunity for the Subcommittee to exam-
ine the role of this particular agency—and of government in general—in improving
the quality of life in our nation.

It is not mere happenstance that we live in the safest society of any nation in the
world. Rather, it is because we have recognized that the paramount function of our
government is the 1gt‘a:»l,ec:i;ion of its citizens from harm.

The Consumer Product Safety Commission, which serves to protect consumers
nlgalnat injuries from hazardous products, is a vital part of this commitment. It's es-
timated that each year, the research, regulatory, and informational activities of the
CPSC prevent more than 200,000 needless injuries and countless deaths.
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Yet the Reagan Administration has repeatedly sought to abolish or weaken the
CPSC on the grounds that it represents needless cfovernment spending and an un-
necessary restraint on the free market. We would never accept that argument for
other vital ﬁovarnmental entities which protect the American public—the military,
the FBI, and the Federal Aviation Administration, to name a few—and we shouldn’t
accept it for the CPSC either.

The last formal authorization of the CPSC to become law was the Consumer Prod-
uct Safety Act Amendments of 1981. Although this Committee approved authoriza-
tion legislation in both the 98th and 99th Congresses, those efforts failed to become
law,i ﬁ ? rfgg;;t, the CPSC has operated without an authorization since the 1981 law
ex n !

t is crucial that this Committee and the Con proceed with the authorization
of the CPSC. The failure to do so over the past few years has fueled questions about
the continuing viability of the aiency's mission to protect the American public from
death and injury associated with dangerous consumer products. This situation has
been compounded by internal squabbling at the agency and relentless attacks by the
Administration which has slashed the 's budget by one-third since 1981,

The CPSC and the laws it enforces were created for reasons which are as compel-
ling now as they have ever been. At its inception, the agency’s mere existence had a
deterrent effect on the sale of dangerous consumer products. I am concerned that
this ma{ no longer be true, These hearings will addresa this issue as well as propos-
als to alter the CPSC's structure, and the CPSC's consideration of toy and all-ter-
rain vehicle safety. We will also examine the effect that a pro cost-benefit
analysis for voluntary hazardous product recalls will have in deterring voluntary
actions of the market to lmlprove product aafetﬁ.

The experience and continuing interest in this agency of the witnesses today will
be valuable to our deliberations. I intend to work closely with Chairman Gore and
the members of the Consumer Subcommittee on this important authorization.

Senator GoRre. Our first witness is the Honorable Terrence Scan-
lon, Chairman of the CPSC, accomﬁanied ll\? Commissioners Carol
Dawson and Anne Graham, Mr. Thomas Murr, Deputy Executive
Director, and Mr. James Lacy, General Counsel.

Mr. Scanlon, I understand you have an opening statement.

Mr. ScaNLoN. Yes, I do, Senator.

Senator Gore. Without objection, it will be included in full in the
hearing record, and please feel free to present any or all of it or
portions of it as you see fit.

STATEMENT OF HON. TERRENCE M. SCANLON, CHAIRMAN, CON.
SUMER PRODUCT SAFETY COMMISSION, ACCOMPANIED BY
CAROL G. DAWSON AND ANNE GRAHAM, COMMISSIONERS;
THOMAS W. MURR, JR., DEPUTY EXECUTIVE DIRECTOR; AND
JAMES V. LACY, GENERAL COUNSEL

Mr. ScaNLON. Thank you, Mr. Chairman and Senator McCain. It
is a pleasure for my colleagues and me to appear before this Sub-
committee today to discuss reauthorization of the Consumer Prod-
uct Safety Commission and its role in protecting people from un-
reasonable risks of injury associated with consumer products,

Althoufh no reauthorization legislation has been enacted for the
Commission since 1981, the Senate and House have passed differ-
ing reauthorization bills in each of the last two Congresses. We
hope this will be the year that a single reauthorization bill for the
Commission be agreed to by both bodies. While our statutes are
permanent law, reauthorizing leFialation gives renewed Congres-
sional sanction, direction and public assurance.

When such a bill is considered, we request that it be of at least
three years duration or four years if two-year budget cycles are to
be adopted. Also, we request that authorized funding be main-
tained at levels sufficient to support current activities as well as
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future pay and benefit increases, rent adjustments and other such
items over which we would have little or no control.

Mr, Chairman, this agency, using the array of tools that Con-
gress has provided, stands ready to address consumer product
safety hazards wherever they develop. Our task is one which re-
quires not on}{ vigilance but a constant sense of responsibility to
consumers and industry as well.

Once a substantial hazard is discovered, it is our job to find a
remedy and assure that it is applied. The way that we carry out
our duties can have great consequences for the well-being of con-
sumers, and it can also have profound effects on manufacturers. So
we must walk the narrow path of first assuring safety within our
jurisdiction but, if possible, without unnecessary economic upheav-
al in the marketplace.

Mr. Chairman, one of the important features of our safety efforts
each year is the selection of priority projects for the succeeding
year. We fully fund these priority proﬁacts in order to apply the
maximum expertise and effort necessary to reach an early solution.
Public comments on recommended priority projects are sought and
received at a public hearing each year.

Finally, the Commission makes its selections after reviewing the
public and staff recommendations, considering the frequency and
severity of injuries and deaths associated with the product, the vul-
nerability of the population at risk, and other factors.

Our priority projects for Fiscal Year 1987 are: fire toxicity;
poison prevention; safety for older consumers; all-terrain vehicles;
child drownings in residential Eools; and riding mowers. At the en
of this fiscal year, the first three will revert to ongoing activit
status using the information developed while the project was a pri-
ority. However, the other three pro ects, ATVs, child drownings in
residential 1?oculs and ridinag mowers, will be continued as priority
projects in Fiscal Year 1988,

ince it i8 one of the most resource-intensive projects ever under-
taken by the Commission, let me say a few more words about
ATVs with which 696 deaths and an estimated 290,000 injuries
have been associated since 1982,

In the spring of 1984, due to the rising number of accidents asso-
ciated with ATVs, the Commission began an investigation of ATV-
related incidents. That led to the issuance of an advanced notice of
proposed rulemaking in May of 1985, the first in several years, and
the creation of an all-terrain vehicle task force at the Commission.

This task force was assigned the long and difficult job of conduct-
ing all of the pertinent studies, surveys and analyses as well as
monitoring the industry’s education and training efforts and co-
ordinating a series of six public hearings held around the country.
The task force findings and recommendations were forwarded to
the Commission on September 30, 1986, and in December the Com-
mission directed a number of steps be taken. o

In brief, those steps included: (1), a request to the ATV industry
to cease marketing ATVs intended for children under 12; (2), let-
ters to approxriate officials stressing the safety information devel-
ored by our ATV task force; (3), an update of our consumer safety
alert on ATVs; (4), development of an extensive notice program
that expands upon the task force’s labelling recommendations; (),
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expressing the Commission’s displeasure at the slow rate of
progress on the voluntary standard; and (6), continuing to partici-
pate in development of that standard while conducting the techni-
cal work necessary to support the issuance of one or more notices
of proposed rulemaking to address performance characteristics of
three- and four-wheeled ATVs.

Additionally, the Commission voted two to one—mine was the
negative vote--to seek an enforcement action under the provisions
of section 12 of the Consumer Product Safety Act in the U.S. Dis-
trict Court for appropriate relief necessary to protect the public.
The Commission is seeking the assistance of the Department of
Justice in this matter.

One of the effective tools in our inventory is the enforcement au-
thority provided in section 15 of our statutes. This is the instru-
wnent which requires manufacturers to report ausp‘gcted roduct
l'azards. Filings for the first six months of Fiscal Year 1987 are
running ahead of a comparable period in 1986.

Also, it empowers us to negotiate or impose corrective actions
when otherwise unregulated products are found to pose substantial
hazards. For example, in Fiscal Year 1986, there were 60 recalls of
items intended for use by children, 46 of which involved toys. In-
cluded among those were: a recall of more than 250,000 children'’s
expandable enclosures which had been involved in three deaths; a
recall by six different firms of more than 113,000 hazardous toy
helicopters which had been involved in 15 incidents, including four
cases of permanent blindness in one eye; and a regair program af-
fecting approximately 625,000 strollers which had been involved in
collapsing incidents that resulted in six finger amputations and
eight other serious injuries to children. _

n addition, Fiscal Year 1987 has already seen: (1), a refund pro-
gram involving more than 1.6 million crib toys which had been in-
volved in two deaths; and (2), a recall of a robot toy that is expect-
gc_l {,g be one of the costliest, to the manufacturer, in Commission

istory.

Just for the record, Mr. Chairman, it should be noted that over
96 percent of the corrective action plans that the Commission is in-
volved in are agreed to voluntarily &industry.

Also, I might mention that the Commission is participating in
the development of 14 voluntary standards and monitoring the
progress of 26 others. These efforts are in keeping with the 1981
amendments to the Consumer Product Safety Act which require
that we rely upon voluntary rather than mandatory standards
whenever such a voluntary standard would eliminate or adequatel
reduce a risk and when there is a likelihood of substantial compli-
ance with its provisions.

Successful voluntary programs provide adequate safety features
more quickly and generally eliminate protracted and expensive liti-
gation. Please be assured, however, that while we prefer voluntary
standards whenever poss{ble, the Commission always stands ready
to initiate mandatory proceedings if necessarly.

Again, it is a gleasure to testify on behalf of the Commission’s
reauthorization. This agency plays a vital role in the maintenance
of safe ‘products in the mar etrlace. We urge a favorable consider-
ation of our extended Congressional mandate.
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Mr. Chairman, I have a very brief personal statement that I
would like to read.

Senator GORE. Please proceed. I thought that was your state-
ment.

Mr. ScanLoN. That statement was on behalf of the Commission,
and I have a very brief personal statement.

Senator Gore. All right.

Mr. ScaNLON. So that you and your colleagues are in a better
sition to jl:ld e the worthiness of these views, permit me to mention
some of the Commission’s recent accomplishments.

In the enforcement area in fiscal year 1986, civil penalties col-
lected came to $250,000, less than in 1986 but higher than in five of
the preceding eight years.

Also, regulated product recalls, which totaled 77 in fiscal year
1986, were higher than four of the previous five years.

Moreover, the total number of recalls, 172, compared favorably
with the totals in each of the previous five years. Some of those re-
calls, I might add, were particularly notable. Last fall, for instance,
one company agreed to refund the purchase price of approximately
1.6 million crib toys to resolve Commission concerns that these toys
might pose a strangulation hazard.

bout the same time, another firm, in what could be the most
costly recall to the manufacturer in the history of the Commission,
agreed to reglace almost 1.5 million rather expensive robot toys or
arts thereof because they were found to violate the Commission’s
ead paint standard.

Then there was the case involving McDonald’s which was in the
midst of giving away Lego plastic building blocks as part of a sales
promotion, It was apparent to me when [ saw these blocks being
distributed that they could wind up in the hands of children under
three who could choke. Luckily, no children had suffered strangula-
tion injuries up to that point, but the potential for harm was clear-
ly evident, and when the Commission brought that possibility to
McDonald’s attention, the firm quickly agreed to exchange these
blocks for the larger ones.

In addition to these recalls, which could cost the manufacturers
millions of dollars in several instances, the Commission’s ATV task
force also completed its comprehensive evaluation of ATVs and, as
I mentioned earlier, issued its report—on schedule. That report
was the product of 18 months work which cost the Commission
roughly $2 million, a large sum for an agency the size of ours.

Other Commission activities of note in recent months include: (1),
the publication of a proposed rule on methylene chloride, a chemi-
cal solvent used in paint strippers and spray paints; (2), issuance of
an enforcement policy on the labelling of certain consumer prod-
ucts containing asbestos; and (3), a decision to continue involve-
ment in the development of adequate voluntary standards for
pressed wood products containing formaldehyde.

In all, the Commission has voted on over 30 matters of concern
since I resumed the chairmanship last July 17.

In the area of State and local cooperation, considerable progress
has been made as well. In September 1986 and April 1987, memo-
randa of understanding were signed with the National Conference
of State and Building Codes and Standards and the Council of
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American Building Officials, respectively, paving the way for mutu-
ally beneficial exchanges of information in the critical area of
home safety.

Also, in November 1986, a vory successful conference with our
State designees was held to help promote cooperative activity on
product safety problems of mutual concern. Not only was this the
first such conference in six years but, as a consequence of it, coop-
erative work glans have been submitted by 48 states, the District of
Columbia and three territories. When implemented, these plans
will advance a number of CPSC projects at little or no additional
cost to the Commission.

Last, but certainly not least, several major consumer education
efforts have borne fruit in recent months. Last September, a joint
press conference with the Juvenile Products Manufacturers Asso-
ciation was held to promote safer use of nursery equipment,

Then, in November, the Commission and the Toy Manufacturers
of America conducted a press conference on toy and holiday safety
that generated extensive nationwide press coverage.

Also, the Commission conducted a press conference this past Jan-
uary on home heating safety.

I could go on, Mr. Chairman, but I think these highlights demon-
strate that the Commission made significant contributions to con-
sumer product safety in 1986 and so far in 1987. With your help
plus the help of many interested State, local and private organiza-
tions, we will continue to do so in the months and years ahead.

Thank you very much.

Senator Gore. Thank you.

Senator Kasten, do you have a statement before we go to the
other two commissioners?

OPENING STATEMENT BY SENATOR KASTEN

Senator KAsTEN. Mr, Chairman, I look forward to working with
you on the reauthorization of the Consumer Product Safety Com-
mission, and I hope that this is the first of a number of hearings
before this Subcommittee on issues of product safety and liability.

The CPSC has been without an authorization since 1983. And, at
this point, to simply reauthorize the CPSC may not be adequate.
Today’s hearing should shed a great deal of light on that issue.

As the Subcommittee is considering the effectiveness of the
CPSC, I think two points must be kept in mind. First, it is impor-
tant to look beyond the number of rules promulgated or the
number of products recalled. Because of its mandate, much of what
the CPSC does is undertaken in cooperation with industry. These
are not the kinds of activities that make the major newspapers or
attract the attention of congressional committees. And yet, I think
it is clear that a high degree of industg cooperation was contem-
plated when the CPSC was established. So I urge the Subcommittee
to consider all of the activities of the CPSC, not just those that in-
volve some sort of Commission-mandated action by industry.

Second, the CPSC’s budget is very limited. Any time Congress
orders that the CPSC undertake a new task, the monei; must come
from somewhere, and usually that somewhere is another program
within the agency itself. So while it may be appropriate to tell the
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CPSC that it must undertake additional activities, it is also appro-
priate to consider which activities within the agency should be cut
back or eliminated.

Authorizing legislation for the CPSC was last enacted in 1981,
after 4 days of hearings before this Subcommittee and a great deal
of controversy. May you have the same success, Mr. Chairman,
with none of the controversy.

Senator Gore. Commissioner Dawson, Commissioner Graham, do
you have statements?

Ms. DawsoN. Yes. Thank you, Mr. Chairman. I do have a pre-
Eared statement and I would be happy to submit it for the record. I

ave a few additional comments I would like to make at this point,
however.

There has been some discussion, as you know, about a potential
change in the structure of this agency. I have said in the past, and
continue to believe, that a collegial structure is still preferable. I
think it was a desirable structure in the beginning.

The fact that there have been some problems should not lead us
to abandon that system. Perhaps the committee may want to look
into ways to clarify or fine tune the statute to improve the oper-
ation of the collegial structure.

One of those clarifications, as I suggest in m‘s; prepared text, is
that the quorum requirement for meetings be changed from three
to two. As you know, the quorum was established at three because
the agency was authorized for five Commissioners. :

However, at present we only have three Commissioners. Funds
have not been appropriated for the other two, and this means that
without a two member quorum any one Commissioner can effec-
tively stop a meeting from occurring.

That is one thing which I would appreciate the subcommittee
considering.

[The statement follows:]

StaTeMENT OF CAROL G. Dawson, COMMISSIONER

Thank you, Mr. Chairman and members of the Subcommittee, for %Mn us the
opportunity to discuss the reauthorization of the consumer Product Safety Commis-
sion.

You have seen our reports and familiarized yourself with our activities during the
past few years, and the Chairman has outlined the major aspects of the agency's
operations, so I need not repeat that information here.

There are other matters that deserve your attention, however, and I ask the Sub-
committee to look at these issues and give the égency the benefit of iyouu' guidance.

With regard to the agency's operations, the Commission has run into a problem
with the quorum requirement of the CPSA. As you know, section 4(d) of the Act
re?uires that a quorum consist of three Commissioners. That requirement is reason-
able when there are five Commissioners, but Congress has appropriated funds for
on{‘v three Commissioners.

hus, the absence of any single Commissioner makes it impossible to conduct
business. I urge that this panel amend the CPSA to permit a two-member quorum.

In the East. the Chairman has indicated that if a two member quorum were to be
adopted, he would favor a requirement that the chairman be one of the two mem-
bers. But no single Commissioner should be allowed to obstruct the work of the
Commission; thus a simple two-member quorum is appropriate.

If the Commission is to act as a collegial body, then it must have some authority
over the activities of the senior staff members upon whom it relies to carry out its
decisions. Top management must be accountable to the entire Commission, not just
the Chariman, If not, the collegial body becomes merely an advisory board to the
Charirman. I do not believe that is the intent of the law. | would suggest, therefore,
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that the Subcommittee consider clarifying the CPSA regarding the full Commis-
sion's authority over key agency staff.

Some have suggested that the CPSC's structure be altered, either as an independ-
ent agency with a single administrator or to become part of a larger cabinet-level
agency. Reasons given for such suggestions include cost and efficiency consider-
ations, as well as overall management.

If the concern is efficiency, a three-member collegial structure already produces
savings of at least $500,000 annually over a five-member structure while maintain-
ing the benefits of a Commission structure. This is not to say I don't support even
more 1gow.-rnrn.«t.nl: efficiency and cost-cutting, which is why I pushed so long and
hard for the Commission to move from its downtown location to Bethesda. That
move will save an estimated $300,000 a year in rental costs alone.

But cost-cutting aside, alternatives to the collegial system have definite disadvan-
mm that Congress will want to explore fully before reaching a decision.

ile the collegial system is not perfect, I believe it is still the most effective al-
ternative, We should not allow problems in a meritorious system to cause us to
abandon the a&tem. Perhaps it is better to clarify and fine tune.

Since only Congress can make a decision on structure, I know that members of
this Subcommittee, and and all members of the Senate and the House, will study
the pros and cons of any such proposals very carefully.

atever direction the Congress wishes to take, I urge that the agency's current
size and funding be retained. There are some fine public servants with unique ex-
pertise and accumulated knowledge currently on the staff. It would be tragic for the
American people to lose the benefit of that skill should considerations of efficiency
and cost not balanced by considerations of due process, thoughtful decision-
making, and thorough research. CPSC has been meeting its obligations to the
pu‘l')‘lic. Any proposal to change its structure should be given serious and thorough
review.

Thank you aﬁgin for this chance to address some important issues confronting the
CPSC. [ would be happy to answer any questions you may have.

Senator Gore. Thank you.

Commissioner Graham?

Ms. GRAHAMNL. Mr. Chairman, I do not have a statement for the
recoll;g, so I will just say that I endorse Commissioner Dawson’s re-
marks.

Senator Gore. Well, let me lead off by saying 1 have an open
mind on this question about the proper structure of the CPSC.

The increased attention being given to the proposa! for a single
administrator arises largely from the intense frustration felt in
both the House and the Senate by many at the current perform-
ance of the CPSC. It may well be that some of these proposals for
structural change are not in the best interest of the Commission,
and we need to examine them very closely.

But I think that that examination is overdue.

Mr. Scanlon, you have talked a lot about ATVs in your state-
ment today and in recent tc}:{vs. You fersonally as a member of the
goTl{xrmission, have supported the following actions in the area of

8:

Number one, letters to officials stressing safety information;

Number two, an update of the CPSC consumer alert on ATVs;

Number three, an expression of displeasure at slow industry
progress on voluntary standards;

umber four, a request to the industry to voluntarily cease mar-
keting ATVs intended for children under twelve.

In your statement you note that there have been almost 700
deaths in the last few years and almost 300,000 injuries. And yet,
you oppose any action other than a letter or a request or an expres-
sionltl)f Acl'li‘ss leasure. You voted against the Commission’s proposal to
reca 8.
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Do you honestly believe that your recommended action is strong
enough, given 300,000 injuries and 700 deaths?

Mr. ScaNLON. I think my votes and my conduct of the ATV activ-
ity at the Commission have been judicious. I am a strong proponent
of voluntary standards and, as the committee knows, they are man-
dated by the Congress. Voluntary standards were made mandatory
by the Congress in 1981, in amendments to the Consumer Product
Safety Act, that asked the Commission pursue a voluntary stand-
ard activity when feasible.

I must say that we are frustrated—— _
Senator Gore. If I could interject there, you are not saying that
Congress directed you not to pursue mandatory action on ATVs
and directed you to just approach it with a request for a voluntary

action. Are you not saying that?

Mr. ScanLoN. Not at all.

Senator Gorg. OK. I misunderstood.

Mr. ScANLON. Our first approach is to obtain voluntary stand-
ards. When they are not feasible, then we will use stronger enforce-
ment activities, We have done that, Senator.

Senator Gore. You have not done that, Mr. Chairman. You have
not done that. What I asked you is whether or not you believe that
gour recommended action is strong enough, given 700 deaths and

00,000 injuries, half of them to children. Do you think that your
recommended action is appropriate or strong enough?

Mr. ScaNLoN. I think my recommended action is the most judi-
cious at this time.

Senator Gore. That is not the question. Judicious is a different
word. Do you think it is strong enough? Do you think gour recom-
n:ner}?ded action is strong enough, given 700 deaths and 300,000 inju-
ries?

Mr. ScanLon. I do.

Senator Gore. Tell me why?

Mr. ScanLoN. Because historically the average time for the Com-
mission to Promulgate a mandatory standard is about four and a
half years. In all cases these were litigated, and so you had lots of
staff time taken up during this litigious period.

What we did at the Commission was conduct an 18 month study,
the most comprehensive in the history of the Commission. We
looked at every aspect of ATV safety.

We set a deadline for the report due to the Commission of Sep-
tember 30, 1986. That deadline was met. Shortly after——

Senator Gore. 350 died during that study, correct?

Mr. ScanLon. Well, during that same time, Senator, we could
have pursued a mandatory standard and it would have taken four
and a half years. Then the question would be how many deaths
ana:li oiim'uries occurred during the average four and a half year
period.

Mr. Lacy. If I may, Senator, under the 1981 amendments to the
Consumer Product Safety Act, I would cite section 7, the agency
has a requirement that 18 Congressionally mandated to rely upon
voluntar;ir consumer product safety standards in the development of
any regulatory action.

think it is fair to say that over a period of time steps have to be
taken by Congressional mandate that the Senators and the Con-
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gressmen have given to the CPSC to work in development of volun-
tary standards. So it is really fair to say that some time has to be
given to that effort.

Senator Gore. Two of the Commissioners disagree with your rec-
ommended action on that, and I would like to ask them to com-
ment on why you felt that a mandatory approach was appropriate.

Ms. GraHAM. Mr. Chairman, I feel that it was an imminent
hazard, that the consumer is not aware of the extent of the risk
that he or she is taking with an ATV, I was concerned by the num-
bers of deaths and injuries, and I feel that with 20 deaths a month
and approximately 7,000 reported injuries, that we had a mandate
to do something that is strong.

Senator GORE. Commissioner Dawson.

Ms. DawsoN. I do not have a lot to add to what Commissioner
Graham has said, except to say that I approached this issue with
an open mind. And frankly, I was skeptical in the beginning that
the Commission would have an answer to this problem.

However, we did achieve ciuite a bit in our study. I think our
staff has gained a lot of knowledge about the reasons for these acci-
dents. We did not know why the accidents were occurring. It took
time and resources to give our staff the opportunity to study exact- -
ly why the accidents were happening.

We do know a lot more now. I also feel now that some relief is
appropriate, whatever relief the courts may decide. 1 believe that,
as Commissioner Graham has indicated, there were many purchas-
ers of these vehicles who did not understand the risks.

Senator GORE. My time has expired. I will come back to this in
the next round.

Senator McCain.

Senator McCaIN. Thank you, Mr. Chairman.

Mr. Scanlon—and other members of the Commission, please feel
free to respond after Commissioner Scanlon does. On March 30,
1987, the entire Commission sent to Mr. Isley, President of the Spe-
cialty Vehicle Institute of America, a letter concerning the
progress of the voluntary ATV standard.

at prompted the Commission to send this letter, and has any
reply been received from Mr. Isley? And how did that in any way
contribute to the lle}r"ogress of resolvinf this issue?

Mr. ScanLoN. The purpose of the letter was to advise the indus-
try, Senator, that we were frustrated with both phase one and
phase two of the industry’s attempts to obtain a voluntaiy stand-
ard utilizing the ANSI process. We were frustrated with what they
were doing on standardization of controls, on labeling, on minimum
age requirements,

We were even unhappy with what little they were doing on
public education.

The answer to the second part of your question is that we have
not, to date, received a response from Allen Isley of SVIA, the
trade association.

Senator McCAIN. Do you think it is an inordinate length of time
for us to receive a response?

Mr. ScaNLoN. Yes, and I think an inordinate amount of time has
elapsed for an industry to move on a voluntary standard.



13

Senator McCAIN. Then it seems to me you are making an argu-
ment, Chairman Scanlon, for a mandatory rule.

Mr. ScanLoN. We have started that process, and this is what I
attempted to advise Senator Gore. On May 31, 1985, we published
the advanced notice of proposed rulemaking, which is the first step
in the mandatory rulemaking process.

On December 18, 1986, we voted to proceed with an NPR. Just
the week before that, we had voted for a section 12 action.

Senator McCAIN. But if I might interrupt, but you yourself voted
against that, is that correct?

Mr. ScanLoN. I did not vote afainst the NPR, no, I did not. What
I voted against was the remedies called for in the enforcement
action.

Sfl‘x?ator McCaIN. But you do favor a mandatory rule, is that
right

r. ScCANLON. I voted for it in 1985, Senator.

Senator McCaIN. Would either of the other two, Ms. Graham or
Ms. Dawson, would you care to comment on that?

Ms. GRAHAM. Senator, I would f'ust like to go on record as saying
that this industry has been totally unresponsive to us, and I feel
they are not being honest with the American people about the haz-
ards associated with ATV’s.

Ms. Dawson. Thank you. I support the use of voluntary stand-
ards whenever they are reasonable and useful, and I think in many
cases they are. In this particular case, we have given the industry
every opportunity to come up with an adequate standard and thus
far it has not.

And so therefore, I believe the Commission has to move. The im-
portant thing is that it moves as soon as it can. It is urgent that we
do that for the consumer.

Senator McCAIN. How long is it going to take us to implement a
mandatory rule?

Mr. Lacy. Well, Senator, if I can for purposes of clarification
make the point that the Commission has authorized a section 12
action. That is the policy of the Consumer Product Safety Commis-
sion. So the steps have been taken.

Senator McCain. How long will it take, Mr. Lacy, if you want to
answer that?

Mr. Lacy. Well, we are awaiting a decision from the Department
of Justice, where we have sent a referral letter on February 2 to
determine if the Civil Litigation Division will re&resent the agency.

Senator McCain. I am asking about the rule, Mr. Lacy, not about
the enforcement action.

Mr. Lacy. The rulemaking procedure could take three or four
years.

Senator Gore. Would you yield just briefly?

Senator McCain. I would be glad to yield.

Senator GORe. On the referral to the Justice Department, under
the statute there is a 45-day period for the Department of Justice
to enforce the action, and at the end of that 45-day period the
CPSC has the authority to bring the action itself.

This has been taken under the imminent hazard authority of sec-
tion 12, and after the 45 day period elapsed the CPSC then had the
authority to move quickly and alleviate this imminent hazard. And
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yet, it is my understanding that the CPSC has failed to do that,
notwithstanding the fact that the 45 day period has lapsed.

And I thank my colleague for yielding.

Mr. Lacy. Could I take one minute to give a thorough legal re-
sponse to your statement? Senator, with all due respect, your inter-
p(ll‘gtation of section 27 and my interpretation of section 27 are at
odds.

What section 27 does is create an optional power in the Con-
sumer Product Safety Commission to act in its own capacity after a
45 day period has elapsed. While we are waiting for the Depart-
ment of Justice to make a decision on whether or not they will rep-
resent us, that 45 day period has lapsed and we now have the op-
portunity to pick up the case on our own if we wish.

The fact of the matter, however, Senator, is that this is an ex-
tremely complex case. There is a 14,000 page record in connection
with it. It certainly is to the advantage of consumers, in our deter-
mination, to have the Civil Litigation Division of the U.S. Depart-
ment of Justice represent the Commission in this case, rather than
being left to our own devices in the Office of General Counsel at
the CPSC.

If we need to, that is a determination for the Commissioners to
make in the event that the Justice Department declines to repre-
sent us. We have no indication as of today that the Department of
Justice will not represent us.

We think that it is in the interest of the taxpayers and in the
interest of the consumers that the case be well prepared and thor-
oughly reviewed prior to the filing of any papers. And this is what
is ongoing today at the Department of Justice, and we are confi-
dent we will have a decision soon.

We have no indication from them when, but we are confident
that we will hear from them soon.

Senator Gore. Well, this will not come out of my colleague’s
time, but briefly, in response to your legal response—which was
more factual than legal—as I understand your statement, our in-
terpretations are the same. But is there a section 27. Aren’t you
referring to section 16 which does refer to optional power.

Just as my statement pointed out, the statute says that if the At-
torney General fails witﬁin 45 days to intervene then the Commis-
sion may commence to defend or intervene and supervise the litiga-
tion of such action and the appeal of such action in its own name,
by anfr of its attorneys designated by and for such purpose.

So if in fact the power exists and if in fact the Commission has
decided it is an imminent hazard and if in fact 20 people are dying
each month, and if the Justice Department fails to respond, the
Commission does have the authority to go forward.

If you have reason to believe the Justice Department is going to
respond imminently, of course, that puts a different face on it. I
have no such indication.

I appreciate the patience of my colleague,

Mr. Lacy. Senator, I hate to be put in the position of correctin
ou, but your statutory reference is wrong. There is a section 27,
ave—of the Consumer Product Safety Act, which is the Act under

which we are proceeding under section 12. And you can find the
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reference that I am referring to at section 27(b), section (7), subsec-
tion (a).

Senator Gore. Well, since I corrected you you have every right to
| correct me. We are working from different copies of it evidently.
But in my copy of it I was provided by the subcommittee, we have
section 16. But we can seek to resolve that.

In any event, it is a discretionary authority. The CPSC does have
the right to move. The CPSC has not acted.

Senator McCain. Thank you, Mr. Chairman.

Let me just say that, if it is correct that it takes three to four
years to enact a mandatory rule, it seems to me that we have got
to repair the system to some degree. The fact is that since 1982 we
have had almost 700 deaths, 290,000 injuries, and, perhaps more
importantly than that, the majority of those accidents and deaths
have occurred in the last four years. It appears to me that we are
in a situation where we are going to see a whole lot more accidents
anfed needless deaths while we are waiting for this rule to be en-
acted.

And I know one of your responses is going to be, Chairman Scan-
lon, that we can enact a voluntary standard, and I hope so.

Mr. ScaNLON. I agree, Senator. And as frustrated as I am with
the progress to date with the voluntary standard, I want to point
out that, at the same time we have been working and sending staff
to the voluntary standards meetings, we did begin a rulemaking
progress because of the seriousness of this hazard.

Senator McCAIN, But I am not sure that we can wait three or
four years to get it done.

Mr. ScanwonN. Unfortunately, the process works that way. The
lawnmower, the infamous CPSC lawnmower standard, took seven
years.

Senator Gore. If I could ask you to hold that response, we will

ive you a full opportunity to say that. We do have a vote on, The

lls rang without us realizing, and we only have three or four

minutes to get over to the Capitol. We will come back in about ten
minutes, so we will reconvene at 10:30.

[Recess.]

Senator Gore. The hearing will come back to order.

I have good news and bad news. The bad news is that there are
%oin to be a series of votes, back to back, one right after another,
or the next two hours.

The good news is, we are going to plow forward, with short inter-
ruptions, for those votes.

I am not sure which is good and which is bad in the news depart- "~

ment there. We considered rescheduling the hearing for another
day. But we have had a lot of witnesses who have gone to great
difficulty to be here.

What this will mean is that we will attempt to shorten the proce-
dure somewhat, and rely on statements inserted into the record as
much as possible.

And I afiflogize. Sometimes the Senate gets into one of these sit-
uations where a procedural battle mandates a whole series of
moves, one right after the other, with record votes. And there is
nothing that can be done about it.
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At any rate, please forgive the inconvenience, but we are going
to try to finish in spite of the difficulties, and I will lose a little
weight running back and forth.

Let me pick up some of the statements and questions that we
were talking about before.

Mr. Scanlon, do you not think that if the CPSC had moved for-
ward beyond a mere notice of rulemaking and sent a clear signal of
your intent to go forward with a mandatory proceeding, that the
industry would have responded with a better voluntary standard?

Mr. ScANLON. Senator, again, I would say that we did move for-
ward by publishing an ANPR on May 31, 1985. Again, in December
18, 1986, we voted for a notice to proceed with rulemaking.

So we have begun that process.

Senator GORE. Let‘me restate the question if I could, because you
may not have heard it.

The question is: Do you not think if the CPSC had moved for-
ward beyond the notice of rulemaking, and sent a clear signal of
your intent to go forward with a mandatory proceeding, that the
industry would have responded with a better voluntary standard?

Mr. ScanLoN. With the notice to proceed with rulemaking, we
were doing what was to be obtained in phase one of the voluntary
standard, namely, training, warning and labelling.

Senator, we were doing that.

Senator Gore. Well, let me try again.

If you had done more than that, if you had gone beyond a mere
notice of rulemaking, and moved quickly to more affirmative steps,
sending a clear signal of your intent to go forward with a mandato-
ry proceeding, do you think that would have resulted in a better
voluntary standard?

Mr. SCANLON. Senator, during the 18-month period, there were a
number of items that had to be addressed for the Commission to
make its case.

We had to have epidemiological studies. We had to have a
myriad of engineering analyses, and stability test. I can go on and
on with respect to the various things we had to do.

This was all part of the published 12,000 page report released on
September 30, 1986. All this was necessary in order to make the
case that I think you want to be made.

Senator Gore. Well, let me try again. I do not want to beat it
into the ground, but I do not think you are responding to the ques-
tion, with all due respect.

If you had gone beyond a mere notice of rulemaking, and given a
clear intent, a clear signal of your intent to seek mandatory action,
do you think the industry might have responded with a better vol-
untary standard?

Mr. ScaNLoN. I do not think so, becauae I do not know of any
other notice we could have given other than what we did.

Senator Gore. You could have filed under Section 12, the immi-
nent hazardous article.

Mr. ScANLoN. We did, Senator, but we had——

Senator Gore. No, not for two years, and you have not followed
up on that yet, by enforcing it.
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Mr. ScaNLoN. We had to make the case. We did not have the
lcrllai;sa 1(1]1 either 1985 or early 1986, to make a case for an imminent

azard.

Senator Gore. Well, there is substantial disagreement about
that, and people of course will differ about what kind of evidence
you need to justify proceeding, the kind of evidence available at
that time led a great many people to believe the CPSC should have
gone forward.

The kind of evidence available now has convinced even your col-
leagues at the CPSC to move forward, but you are still not con-
vinced that you ought to move forward with a mandatory action.

So your assertion that the evidence would not sustain the action,
I think, should be called into question.

Mr. ScaNLoN. Senator, I favored a Section 12 imminent hazard
action. I favored the warning, notice and training provisions under
Section 12.

Senator Gore. I thought you said in your own statement that
you dissented?

Mr. ScanLon. I did, and if you will permit me to finish the sen-
tence, 1 can explain this to you.

Senator Gorke. Surely. Go ahead.

Mr. ScanLoN. I disagreed with the remedies that were voted on
that were part of the motion. That is why I voted against the
action.

Senator Gore. You mean, to have a mandatory action?

Mr. ScanLoN. It was not because it was mandatory. And because
this is now at Justice, and we are waiting for a decision, I am not
comfortable in providing all this publicly, but I would be delighted
to do it one-on-one.

Senator Gore. Well, in your situation, I would not feel comforta-
ble with what has happened either, but perhaps for different rea-
sons.

The reliance on voluntary action, it seems to me, is just not justi-
fied when you have this kind of record.

It is my understanding that Congress amended the 1981 Act not
to result in weaker voluntary standard efforts but to spur strong
and quick voluntary actions.

The Congress intended that the CPSC use its mandatory stand-
ard authority as a stick, if necessary. And this Commission has
been unwilling to use that stick. .

If you knew in 1984, when this first came to the CPSC's atten-
tion, that in 1987 there would be 700 deaths and over 300,000 inju-
ries, if you had known that at the time, would you then have urged
stronger action? "

Mr. ScanLoN. Yes.

Senator Gore. Good. Good. We’re making progress.

When will the Justice Department determine whether to pursue
the ATV enforcement action?

Mr. ScaNLoN. | was advised by the Assistant Attorne¥ General
for the Civil Division on Friday of last week that it would be in a
few weeks.

Senator Gore. A few weeks? Is the CPSC encouraging Justice to
undertake this enforcement action?

Mr. ScaNLoN. Yes.
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Senator Gore. What is the CPSC’s contingency plan in the event
the Justice Department elects not to pursue the Section 12 enforce-
ment proceeding?

Mr. ScanLoN. We will have a meeting as soon as that decision is
made, if the Justice Department decides not to take the case, to de-
termine: what we are going to do.

We are now, I might say, Senator, looking at what resources will
be needed in our legal area, in our engineering and other director-
ates within the Commission.

Senator Gore. Now, you used the figure earlier, for 4% years to
get action with a mandatory proceeding. Were you referring to Sec-
tion 7 actions?

Mr. ScaANLON. 1 was referring to the average time to promulgate
a mandatory standard in the——

Senator Gore. Under Section 7?

Mr. ScaNLON. Yes.

Senator Gore. Okay, so proceeding under Section 12 with the im-
minent hazard authority, which is a rarer way to proceed, would
not carry with it the expectation of a 4% year delay, would it?

Mr. ScanvLoN. I do not think so.

Senator GoRrE. So your argument earlier that it might have been
4'% years in any event really does not apply to the option of taking
a Section 12 action?

. Mr. ScanLoN. That was for the notice to proceed with rulemak-
ing.

Senator Gore. I understand. But your argument earlier was that
the voluntary approach, in your view, was superior partly because
a mandatory action would take just as long.

And yet the evidence does not indicate that a Section 12 action
would take as long. When you have an imminent hazard, you have
the authority to go straight into court, request that DOJ do it, and
then, after 45 days, do it immediately yourself.

It would still be litigation, but the delay is not as significant—at
least, the evidence would not support a contention that the delay
would be that long.

Wel-(xiy? have so many Commission meetings been cancelled or post-
poned?

Mr. LAcy. Senator, if I may respond——

Senator Gore. Excuse me, Mr. Lacy. We are operating under real
time constraints here, and I would like to get an answer to the
question that is asked.

Mr. ScanLoN. Last summer, Senator, I had back surgery, and I
was instructed by my surgeon to lay flat for some 80 days following
the operation.

I came back to the Commission too soon. I then had a reoccur-
rence, a flareup, and I again was flat for another 30 days.

There is another reason that some meetings were missed. I
think, in the last month, there were two meetings of the Commis-
sion missed because one of each of my colleagues was sick. And,
some seven months ago, I think three meetings were missed during
a dispute over an internal governance policy issue.

Senator GOre. The cost-benefit analysis?

Mr. ScaNLoN. No, these were internal.
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Senator GORE. What about the meeting scheduled on the cost-
benefit approach that was cancelled? Did that have to do with a
health problem, or was it related to the likelihood of a particular
point of view carrIying the day?

Mr. ScaNLON. | will defer to Commissioner Graham on that. I
think she scheduled that for next month.

Ms. GrRanaM. There was one last winter, Mr. Chairman. I do not
recall the reason why that one was cancelled. We do have it on the
agenda for early June now.

Senator Gore. Well, good. The record indicates that there have
been lots and lots of meetings cancelled or postponed.

I might say that I appreciate the suggestion earlier on the ques-
tion of a quorum—due to the unusual circumstances we have now
with the makeup of the Commission, it may be that that is a part
of it as well,

What is the status of the general policy proposal placed on the
agenda several times in November and December of last *;ear by
Comg}?issioners Graham and Dawson? Do either of you wish to re-
spond?

Ms, DawsoN. I do not recall the exact date, but some weeks ago
we did resolve that issue. We did have a meeting eventually, and
we did adopt a general policy. To some degree it addresses some of
the concerns that Commissioner Graham and I have had about re-
sponsiveness of key staff people and other issues relating to man-
agement, and to the work of the staff in providing information to
the Commissioners.

We will continue to see how that works, Senator.

Senator Gore. Okay. What about this business of applying cost-
benefit analysis to voluntary recalls proposed by manufacturers
who discover a product is hazardous? Can you clear that up briefly,
Mr. Scanlon?

Are you really proPosing to apply the agency’s cost-benefit analy-
sis to voluntary recalls propo y manufacturers?

Mr. ScANLON. Senator, we have on file the costs of injuries, the
number of products and so forth. It takes approximately five hours
of an economist’s time to do the analysis, the cost-benefit analysis,
with the information that is already in the file.

One thing I would stress is that this is one of many reports
which is part of a briefing gackage.

Senator Gore. What is the purpose of it? To convince a manufac-
turer to abandon a voluntary recall?

Mr. ScaNLON. Not at all. It is to provide the Commissioner who
will be voting on an item to have the most information available to
him or her.

Senator Gore. Well, in order to analyze the }grospect of a no vote
against a voluntary recall proposed by a manufacturer proposed on
its own product?

Mr. ScaNLoN. Not at all. I can cite the Johnson & Johnson case
late in calendar year 1986, where the costs were not significant,
but there were two deaths related to a crib toy, and the Commis-
sion voted for that.

Senator Gore. Do you have resources to burn over there?

Mr. ScanLoN. We do not.

Senator GoRe. Are you sort of strapped for resources?
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Mr. ScanLoN. We are.

Senator Gore. Do you think it makes sense to put your people to
work analyzing the cost-benefit of a voluntary recall proposed by a
manufacturer?

Mr. ScanLoN. As I said before, we have all that information on
file, and I don’t think five hours of an economist’s time to complete
the work is extravagant.

‘l?enator Gore. Well, with all due respect, I think it is kind of
silly.

Ms. GRaAHAM. Mr. Chairman, may I go on record? I am opposed
to applying cost-benefit to our compliance issues. And I base that
on the fact that neither the law nor the legislative history supports
a cost-benefit analysis.

I am going to try to bring that up at the briefing on cost-benefit
analysis in June.

Senator Gore. Well, I applaud your view of it, and I agree with
it. And I think it is ridiculous to tie up very scarce resources at the
Commission to analyze the costs and benefits of a voluntary recall
proposed by a manufacturer who determines that his or her prod-
uct is hazardous and needs to be recalled.

To have the Consumer Product Safety Commission waste its re-
sources on a lengthy and questionable analysis of that type seems
to me to be ridiculous.

[Théa] following information was subsequently received for the
record:

QUESTIONS SusMITTED BY THE CHAIRMAN

Question 1. The domestic textile/apparel industry has provided the CPSC with nu-
merous examples of imported 100 percent cotton apparel items that fail to meet
CPSC flammability standards, when the garment has been “fleeced” or “napped” to
make it more comfortable. Why has the CPSC failed to place a priority on the flam-
mability problem that exists in this area?

Answer. Although not specifically identified by the Commission as a priority
matter, the compliance staff has actively investigated the five trade complaints re-
ceived during the past two years regarding 100 percent cotton “fleeced” or “napped”
apparel. Two firms were found to be selling sweatshirts that failed to comply with
the Standard for the Flammability of Clothing Textiles (16 CFR 1610). Both firms
have initiated corrective action. lnveatiiations at two other firms are ongoing. The
garments brought to our attention by the fifth complaint met the requirements of
the clothing textile standard.

In addition to the activities just described, the staff has initiated two marketplace
surveillance efforts during the past two years on 100 percent cotton ‘“fleeced” or
“napped” apparel. A description of these efforts follows:

(1) In the fall of 1985, the field staff visited approximately 200 retails stores na-
tionwide to examine the “fleeced” or “napped’ apparel being offered for sale. At
that time, six potentially noncomplying garment :ﬁylea were sampled for testing by
the Commission. Four of the garment styles failed to comply with the mandatory
flammability standards, Voluntary corrective action was requested and initiated.

(2) In the fall of 1986, the field staff visited retail stores (approximately 50) nation-
wide looking for potentially noncomplying “fleeced” or “napped” apparel. This time,
garment atﬁrles were sampled for testing by the Commission, four which failed to
comply with the mandatory flammability standard. Once again, voluntary corrective
action was requested and initiated.

These two voluntary corrective actions included a stop sale by the manufacturer
or importer, notice and recall to the retail level and/or notice and recall to the con-
sumer level, depending upon the extent of the failure before and after washing.

Question 2. What course of action does the CPSC plan to undertake to address this
situation and notify the public and retail community of the potential hazard associ-
ated with stocking and selling imported, fleeced 100 percent cotton textile items,
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sir:g‘a) many foreign manufacturers are unaware of or neglect flammability stand-
ards?

Answer. In May 1986, an information letter was mailed by the compliance staff to
approximately 200 manufacturers, importers and retailers believed to be involved in
the sale of “fleeced” or "“napped” apparel. The letter advised the firms that if the
“fleeced’’ or “napped” side of a fabric is the exposed fabric surface in a garment, or
the garment is ct;':fmble of being worn with the “fleeced” or “napped” surface ex-
Foseg, the “fleeced” or “napped” side of the fabric must comply with the Standard
or the Flammability of Clothing Textiles (16 CFR 1610). The letter further advised
the firms that “fleeced” or “napped” fabrics, when tested for adverseness to this
standard, usualli; comply when the fabric is a blend of untreated cotton and a syn-
thetic fiber, such as acrylic or polyester, but frequently fail to comply when the
fabric is 100 percent untreated cotton.

The provision of the flammability standard which involves garments that may be
worn with the “fleeced” or “napped” inner surface exposed was issued in the late
1960’s due to an observed practice of wearing athletic shirts or "“sweat shirts” inside
out. The CPSC staff is currently investigatini the extent of this “inside out” prac-
tice as it relates to the types of apparel in the U.S. market today, many of which
have unique design characteristics and/or are referred to as designer sweatshirts,

QuEesTioNs SUBMITTED BY SENATOR GOKE

Question 1, What is the Consumer Product Safety Commission’s (CPSC) contingen-
gc;tsian in the event that the Justice Department elects not to I[fgursue the CPSC's
jon 12 ATV enforcement proceeding? How would this plan affect the CPSC's al-
location of resources? Would the CPSC require supplemental funding to pursue the
Section 12 proceeding on its own?

Answer. Early on, our Office of General Counsel made preliminary estimates of
the staff and resource requirements that would be needed if we were to prosecute
the case on our own. In addition, funds were set aside to enable the Commission to
beiin the enforcement action. However, the CPSC would have to ask Congress for
either reprogramming authority or supplemental funding for the litigation support
staff if we were to pursue the case alone.

Question 2. How has the fact that there are two vacancies at the CPSC affected its
functioning?

Answer (Scanlon). To my way of thinking, the CPSC has continued to exercise its
educational, regulatory and enforcement responsibilities in a timely and responsible
manner. However, the reduction of the Commission from five to three has rein-
forced the tendency of the Commissioners other than the Chairman to engage in
administrative micro-management without any compensating reduction in the
amount of time required to make policy decisions. As a consequence, I would recom-
mend that the Commission be converted to a sin%le administrator independent
agency beginning in Fiscal Year 1989, Failing that, I would suggest that the Com-
mission once again be made a five member body with the Commissioners other than
the Chairman serving on a per diem rather than a full time basis. Such a collegial
framework would not only provide for greater diversity of viewpoint than is possible
with a three member body, but would retain the cost advantage realized by reducing
the size of the Commission in the first place.

Answer (Dawson). The fact that there are two vacancies at the Commission has
not been without its consequences. The CPSA requires that three Commissioners
constitute a quorum to do business. Last year, because the Chairman was absent
from several Commission meetings that had been scheduled to discuss and vote on
certain mana&eﬂment subjects, the Commission was unable to resolve those issues for
over six months.

My nearly three years at the Commission have £ersuaded me that this collegial
body, under the terms of the Consumer Product Safety Act (CPSA), has the right
and even the obligation to set forth policies governing management issues as they
relate to our decisionmaking responsibilities. i

We must often make decisions that affect the safety, health and the very lives of
American citizens. In order to make these critical decisions with confidence, we
must be sure the senior staff that provides us with information and implements our
decisions is accountable to the entire collegial body. Accordingly, we owe it to the
public and to Congress to set forth clear guidance to the Chairman in the areas of
personnel, structure and the flow of information to guarantee such accountability.

In fact, several times in the past the Commission has exercised its rrerogative
under Section 4(fX2) of the Consumer Product Safet{ Act to set such guidelines for
the Chairman. The matters scheduled for discussion last year were in the same cate-
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gory as those previous actions., Had there not been two vacancies on the Commis-
sion, the meetings could have been held even in the absence of the Chairman,

The majority of the Commission, mindful of its responsibility not to allow internal
disputes to affect its ability to address safety issues, continued to attend regularly
scheduled meetings on all safety issues. Ultimately, a compromise was reached on
the management issues and a set of general policies was adopted. Thus far, we are
not able to determine if those new policies will resolve our management problems.
Nonetheless, I believe that additional legislative changes could be drafted that
wm#d improve the ability of the collegial body to oversee the functioning of key
staff.

In addition, the adoption of a two-member quorum requirement, should the colle-
gial body remain at three, is key to the survival of a meaningful consensus decision-
making system.

Answer (Graham). Having two vacancies at the Commission with no change in the
quorum requirement has seriously affected the functioning of the Agency.

Section 4(d) of the Consumer Product Safety Act (CPSA), anticipating a five-
member Commission, states that ‘. . . three members of the Commission shall con-
stitute a quorum for the transaction of business.” Current appropriation language
limits us to funding no more than three Commissioners, so now all three must
always be present to conduct business.

If the Commission is to be limited to three members, the statute should also be
changed to indicate a quorum requirement of two members rather than all three.
The present quorum provision renders the other two Commissioners virtually impo-
tent and has the practical effect of the Chairman single-handedly being able to
block a majority of the Commission from taking any significant action with which
he disagrees. i

Last year's debate over a set of general ?olicies proposed to enhance the account-
ability of the Commission staff, insure the free flow of valid information and encour-
age the collegial body structure Congress mandated illustrates this problem.

Because the Chairman was absent from several Commission meetings scheduled
to decide what course of action to take with regard to these substantial manage-
ment issues, the Commission was unable to resolve them for over six months.

The general policy debate also clearly addresses how a collegial body should inter-
act. I believe the statute and the intent of Congress are clear. On substantive ques-
tions such as the appointment and supervision of personnel, the Commission as a
body has the right, and the duty, to provide clear and precise general policy guid-
ance to govern the actions of the Chairman. To guarantee the integrity of the colle-

ial process at the CPSC, Congress, in its wisdom, included statutory language in
tion 4(fK2) of the CPSA to provide the necessary checks and balances of the
power of the Chairman, Section 4(1{2) of the CPSA limits the Chairman's authority
by requiring him to be governed by general policies of the Commission. I believe this
limitation on the Chairman’s authority allows the Chairman to establish, organize
or abolish any position and appoint and supervise personnel so long as the action is
consistent with and contrary to any general Commission policy concerning these
areas. To put it simply, the statutory language makes it clear that the Commission
as a whole sets the policies and the Chairman executes them.

After over half a year, a number of general policies were agproved on March 18,
1987. Commissioner Dawson and I felt the minimum required for the Commission to
function properly was the policy statement we put forward in January (which was a
compromigse from our earlier ones). However, we concluded that with the current
c&orum problem, the Chairman would probably ignore any provision adopted by the

mmission with which he disagreed. Thus, we ended up with the lowest common
dez;ominabor in the interest of reaching temporary accord for the good of the insti-
tution,

Staff accountability still needs to be improved. They need to be accountable to the
entire Commission and not just the Chairman. One way of achieving this is to give
the Commission as a whole hiring authority over Section 4(gk83) positions as well as
Section 4(gX1) of the CPSA. I also believe it would be a logical step to include major-
ity dismissal for any individual in a senior level position which requires majority
approval when he or she is appointed. Therefore, in addition to char;g'lng the
quorum requirement, 1 believe the statutory changes mentioned above should be
::lmtgﬁ to ensure that the CPSC will function in the collegial manner Congress man-

ated.
ﬁueation J. How many voluntart standard activities is the CPSC staff involved in
and what percentage of the CPSC budget is devoted to such activities?
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Answer. The Commission is currently participating in or monitoring the develop-
ment of approximately 39 voluntary standards. As shown in the table below, volun-
tary standards activities account for 16 percent of the Commission’s total budget:

Hazard program costs of voluntary standards work: Thousands
Bire/household .. i P40
Electrical/mechanical/children’s.........c.c.coovvieoriveriinnininninrnirsssinnin. 2,810
6277, (27 DS S |

Subtotal s siinia R G 4,388

Laboratory support for voluntary standards work........cc.ccmvercnnriviveiriesisssnseiveiens 165

Voluntary standards coordination ....... .. 84

Program administration and management BUpPpPOTt.......ccccconmisiimmnencicicisiveicienss 905

TotalisiammmmisimmmnainrmsanmnaR s G aRssses DiDOS

Total 1987 BUudFat ... i simmimanismamimne mrwamms 99000

Percent Of budget LR N RN Y] L R L R LR LR 16

Question 4. How many women and minorities occupy management positions at
igg 0‘(‘;.','IC’S{'J"? What are their civil service grades and how does that compare with

Answer. As of June 1987, 13 minorities and 17 women were serving in managerial
positions (GS 13-15) at the Congumer Product Safety Commission. Also, two of the
three Commissioners and three Commissioner's Special Assistants are women.

Since data for 1980 does not distinguish between managerial and non-managerial

rsonnel, it is difficult to make comparisons with 1987. However, the data does in-

icate that there were 31 minorities and 46 women in grades GS-13 through SES in
1980 compared to 24 minorities and 36 women in grades GS-13 through SES in
1987, But any assessment of that comparison should take into account the fact that
employment at the CPSC has declined approximately 46 percent since 1980.
uestion 5. What is the CPSC's backlog for releasing information under the Free-
dom of Information Act (FOIA)? Has Section 6(b) become an excuse for non-disclo-
sure of product-specific information?

Answer. As of May 15, 1987, the backlog of FOIA requests not completed was ap-

i)roximately 1,480 requests. During calendar year 1986, the Commission completed
3,648 requests, an increase of over 1,000 from the previous year. )

Section 6(b) has never been interpreted or used as an excuse for the non-disclosure
of product-specific information. Most non-disclosures occur because the information
involved is unconfirmed or uncorroborated, and indiscriminate disclosure might con-
flict with the Commission’s statutory obligation not to release inaccurate or mis-
leading information. Since 1983, however, the CPSC has been asking individual con-
sumers to confirm information in compiaints they have made. Consequently, the
number of denials (in part or in full) pursuant to Section 6(b) has decreased steadily
since that year. In calendar year 1986, the Commission withheld materials under
Section 6(b) from on!gv 271 requests. ) .

(iz.lestion 6. Does the CPSC agree with estimates that the societal costs associated
with ATV injuries range as high as $1.5 billion? ’ ; .

Answer. In September, 1986, the Directorate for Economic Analysis estimated the
costs of ATV-related injuries and deaths for 1985. Based on the Commission’s Injury
Cost Model, emergency room treated injuries cost consumers about $144 million ex-
clusive of pain and suffering, and about $421 million including the pain and suffer-
ing component. In addition, although the Commission has no precise figures, other
medically attended injuries (such as those treated in ghgglclans’ offices) could have
cost consumers on the order of about $400 million in 1985. There were also at least
245 ATV-related deaths in 1985, The Commission does not ascribe a value to life
but, for illustrative pu , a cost of $1,000,000 was assigned to each of the lost
lives, the total cost of ATV-related deaths would approximate $246 million in 1985,

Under the above assumptions, all of which were included in the Commission’'s
ATV Task Force Report, the total costs of ATV-related deaths and emergency room
treated injuries in 1985 may have run in the neighborhood of $660 million. If other
medically attended injuries are included in the calculation, the total costs of ATV-
related deaths and injuries could have approximated $1 billion in 1985, and, of
gqlti_rse, if higher values of life are assumed, the total costs were well in excess of $1

illion,

While these costs are high, they are in the same range as those for snowmobiles,
higher than those for off-road motorcycles and lower than these for on-road motor-
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cycles. Furthermore, for each of these vehicles there are societal benefits which
could be enumerated.

Question 7. What is the status of any negotiations with Justice Department repre-
sentatives or ATV manufacturers concerning the Section 12 enforcement proceed-
in{? Who represents the CPSC during such negotiations?

nswer.

[Note: In order to protect the integrity of Commission procedures in this regard,
the resggnse to this question would be treated as Restricted information.]

The Commission has requested DOJ to represent it in the Section 12 case. Com-
mission and DOJ attorneys are working tOfether in ﬁreparinlg a case; however, no
decision has been made by DOJ about actually filing the complaint.

No negotiations with industry have occurred at this time, either by DOJ attorneys
or by CPSC staff attorneys.

CPSC and DOJ attorneys met in May, 1987 with industry attorneys, who ex-
pressed their views on various legal issues surrounding the case and expressed a
desire to discuss a possible settlement. However, CPSC attorneys are continuing to
work on Ereé:véring to file a complaint. If and when the Commission does begin nego-
tiations, CPSC staff attorneys expect to work closely with DOJ'’s litifation team.

Question 8. How do ATV injury and death statistics compare to injury and death
statistics for other consumer products?

Answer (Scanlon). We have some preliminary information on the relative use of
other recreational vehicles and motorcycles. Based on the estimated annual use of
ATVs, there have been approximately 142.7 emergency room treated (ERT) injuries
Eer million hours of use and about 0.41 deaths per million hours of use. For off-

ighway motorcycles, the figures are 94.6 ERT injuries and 0.06 deaths per million
hours of use. For snowmobiles, there have been roughly 67.1 ERT injuries and 0.91
deaths per million hours of use. The relative use of on-highway motorcycles is more
difficult to estimate, but based on some assumptions, there may have been about
119.3 ERT injuries and 2.85 deaths per million hours of use.

Thus, taking into account relative use, the rigk of injury on an ATV may be about
1.5 times greater than that for a trailbike, about 2.1 times greater than that for a
snowmobile and about 1.2 times greater than that for an on-highway motoreycle.
With respect to the risk of death, for an ATV it is 7 times higher than that for an
off-highway motorcycle. However, the risk of death on a snowmobile may be about
twice that on an ATV and the risk of death on an on-highway motorcycle may be
about 7 times the risk of death on an ATV for a common unit of use.

At this point, it should be noted that the snowmobile death estimates are based
on adjustments to death certificate data available to the Commission. A detailed
survey of how consumers use snowmobiles, trailbikes and ATVs would have provid-
ed additional information but the Commission voted in August, 1985 (by a 3-1
margin with Chairman Scanlon dissenting) not to conduct such a survey. Hence,
these findings are based upon the best information available.

Based on this information, we can also estimate the costs of these deaths and
emergency room treated injuries, for a common unit of vehicle usage, using the
CPSC’s Injury Cost Model and arbitrarily assigning a cost of $1,500,060 for each
death (the Commission does not endorse any value of life). When this is done, for
every 1,000 hours of vehicle use, the total cost of vehicle-related injuriec and deaths
may amount to rou%hly $1,810 for ATVs, approximately $460 for off-highway motor-
cycles, around $1,670 for snowmobiles and in the neighborhood of $4,820 for on-high-
way motorcycles.

nswer (Dawson). As I understand the nature of this question, what is desired is

an assessment of ATV death and injury statistics compared to those of other con-

i}l:_mller products in general, not just a comparison of ATVs to other recreational ve-
icles.

In terms of numbers of deaths and injuries associated with a consumer product,
the statistics compiled by the Commission staff with regard to ATVs are extremely
high. Of course, it is not always ible to assess relative risks based strictldr on
numbers, Other products under the Commission’s jurisdiction, i.e., bicfyclea, skate-
boards, stair steps, and ladders, for example, also show a high nhumber of Emergency
Room Treated injuries, according to NEISS statistics. But the Commission has to
take into consideration other factors, such as the relative severity of the injuries
(including the frequency with which such products are related 1o actual deaths), and
how the products are marketed to the consuming public. Another factor which must
be considered is whether or not there is a possibility that Agency action could effec-
tively reduce the numbers of injuries.

In cases considered during my tenure where the Commission undertook either the
commitment of large resources or other corrective action, I know of no other prod-
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uct where the numbers of deaths and injuries was or is as high as that for ATVs.
For example, in 1985 the Commission undertook extensive action with regard to ex-
pandable babygates, when the deaths involved were much fewer in number (four
deaths over a four year period and an estimated 600 injuries annually). In another
Commission action, a large manufacturer, as the result of a consent agreement with
the Commission, offered consumers a refund for all of a certain type of crib toy, at
an estimated cost of over $500,000.00. In that case the Commission had information
about only two deaths that were associated with the product.

Another example is ridinsolawn mowers, a Commission priority for the past three
years and for which the Commission has expended large amounts of time and
money. These products are associated with an estimated 75 deaths per year and an
estimated 18,000 Emergency Room Treated injuries annually. (In the case of ATV
deaths, I wish to emphasize that the 696 deaths from 1982-1986 are known docu-
?entetji deaths as opposed to estimates such as is the case with the riding mower

igure.

With each individual class of products, the Commission judges not only the severi-
ty of the injuries, but the number of products in use, and the vulnerability of the
population at risk. Ultimately, the Commission must also address whether or not
there is reason to believe that Agency action could bring about a reduction in those
injuries. For all of the above reasons, I believe the Commission, under its Congres-
sional mandate, had no choice but to address the ATV issue and take strong action
to bring about a remedy to protect the public.

Answer (Graham). I concur with the answer of Commissioner Dawson. ATVs
E‘resent the most serious safety problem I have encountered during my term at

PSC. As Commissioner Dawson points out it is not always possible to assess rela-
tive risks based strictly on statistics. Based on the unacceptably high number of
death and injury figures associated with ATVs, especially to children under 16 years
of age, this is a ‘Ygroduct which is deserving of immediate attention by CPSC.

§ Qt;.les?tian 9. Why has the CPSC failed to investigate the actual cause of ATV
eaths

Answer. The CPSC has extensively investigated possible causes of ATV-related
deaths. In no less than 250 cases, in-depth reviews were done of such deaths after
they were reported to the Commission. Furthermore, information on all cases re-
ported to the Commission is always included if an ATV accident is listed on the
death certificate. This helps to keeP all the cases in perspective.

Often, it is not possible to identify a single cause in accidents of this type. All this
information notwithstanding, there was insufficient data to assess the causal role of
the ATV in 63.6 percent of the 250 cases reviewed. Usually, the “cause” is the result
of several interactions involving the ATV, the rider and the environment in which
the ATV is being ridden.

Sufficient data has been obtained, however, for the Commission staff to compute
the risk of death by vehicle type, engine size, type of suspension, model year, driver
age, driver sex, carrying of passengers and use on paved roads. Further analysis,
done under contract, showed that poor driving judgment was a major contributing
factor in fatal accident causation (in 29.6 percent of the 250 cases), along with exces-
sive speed (29.6%), poor operating proficiency of the driver (25.6%), and alcohol con-
sumption (21.2%). sualli two or more of these factors combined to play a role.
Also, in 28.8 percent of the 250 fatal accident cases reviewed, the vehicle was ad-
judged by analysts as not being a causal factor. In only 7.2 percent was it judged
that vehicle instability or component malfunction was a causal factor.

]Quest;'nu 10. What has the CPSC done to encourage states to pass ATV safety leg-
islation

Answer. First, as part of its 18 month study of ATVs, the Commission’s ATV Task
Force reviewed State legislation dealing with recreational vehicles in general and
ATVs in particular. Its findings, which were that less than half of the States had
adopted legislation or regulatons dealing with ATVs, were subsequently included in
the Commission’s September, 1986 ATV Task Force Report.

In November, 1986, following release of that Report, the Commission held a con-
ference for its State designees in Louisville, Kentucky during which ATVs were ex-
tensively discussed. Greater Federal-State cooperation on ATVs and other product
safetgaissues has been the result. In addition, the Commission sent a letter (on Janu-
ary 28, 1987) to all Governors stressing the importance of ATV safety. Information
was provided on injury and death data, the unique handling characteristics of

TVs, minimum age recommendations, the virtues of wearing helmets and protec-
tive clothing and tﬁe importance of not consuming alcohol, riding with a passenger
or riding on paved roads.



.26

Also, the CPSC has shared ATV safety information with a Model State ATV Leg-
islation Committee (composed of representatives from Kentucky, California, Tennes-
see, and Connecticut) formed to develop draft model State legislation. The commit-
tee reviewed and considered the California ATV Act, the Pennsylvania ATV Act
and the Specialty Vehicle Institute of America’s suggested model state statute in
the process of drafting its proposed Model Act. This proposed Model State ATV Act
was then sent to the CPSC's State Designees on May 15, 1987,

Question 11, Identify all regulatory action taken by.CPSC affecting indoor air
quality since FY 1980. For each action, provide a chronology of steps taken.

Answer. The Commission has taken a number of regulatory actions affecting
indoor air quality since FY 1980. As the following chronology indicates, these in-
volved benzene, asbestos, urea formaldehyde foam insulation, unvented gas space
heaters and other products that were, or are, used inside the home.

A. Benzene
1976-1987.—Evaluated health effects of exposure of benzene. Concluded it caused

leukemia.
May 19, 1987.—Proposed rule to ban products containing 0.1% or more benzene.
May 22, 1981.—Withdrew pro rule on benzene since most products contain-

ing benzene had been removed from marketplace and the remaining products were
determined not to pose an unreasonable risk.

B. Asbestos

1977.—Issued a ban on asbestos-containing patching compounds and artificial em-
herizing materials.

1979.—Initiated asbestos fiber release testing on asbestos millboard, paper and
other products.

1979-1980.—Negotiated a voluntary agreement with numerous manufacturers to
cease using asbestos in hair dryers.

1979-1986.—Encouraged the voluntary withdrawal, from the retail market, of
products which contained releasable asbestos.

1982,—Co-authored, with EPA, a booklet entitled ‘' Asbestos-in-the-Home.”

Fall, 1986.,—Issued an enforcement policy requiring warning labeling and use in-
structions on all remaining asbeatos-containing consumer products.

C. Urea formaldehyde foam insulation

QOct. 1976.—The CPSC was Odpetitioned to develop a safe‘tiy standard for certain
t %eglof home insulation products, including urea formaldehyde foam insulation
(UFFI).

Dec. 1979-Feb. 1980.—Held public hearings.

Apr. 1980.—Conducted & technical works op at the National Bureau of Standards.

June 10, 1980.—Proposed a rule to require information disclosure to potential pur-
chasers warning of potential abverse health effects of UFFI.

Feb. 5, 1981.—Proposed ban on UFFI based on projected risk and the absence of a
feasible standard that would adequately reduce that risk.

Aug. 2, 1982, —Issued a ban on UFFI,

Aug. 25, 1983.—Ban set aside by Fifth Circuit Court of Appeals.

Sept. 1983.—Authorized creation of Chronic Hazard Advisory Panel (CHAP) to
consider chronic hazards associated with exposure to formaldehyde from UFFI and
other cosnumer products.

Nov. 1986.—Voted not to convene a CHAP on formaldehyde.

D. Formaldehyde in pressed wood products

(1) In 1981, the Commission initiated work to evaluate industry formaldehyde
measurement B_rocedures in manufacturing plants for quality control purposes, Also,
the CPSC staff developed a plan to assess consumer exposure to, and risk from,
formaldehyde released from pressed wood products manufactured with urea-formal-
dehyde (U.F.) resin,

(2) In 1982, the CPSC received a petition from the Consumer Federation of Amer-
icaorgguesting a mandatory rule to limit formaldehyde emissions from pressed wood
to 0.05 ppm.

(3) Between 1982 and 1984, the Commission sponsored extensive laboratory testing
of various pressed wood products at the Oak Di(c)]ge National Laboratory. The pur-
pose of the testing was to determine pressed wood’s formaldehyde emission charac-
teristics under 2 variety of environmental conditions. From this work, mathematical
models were developed which allowed the Commission to predict the formaldehyde

—_concentration in homes. During this same period, work also was conducted on im-
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prov:gd means for measuring formaldehyde at low concentratons using standardized
methods.

(4) Between 1984 and 1985, the CPSC sponsored laboratory testing at the National
Bureau of Standards to validate the mathematical models that had been developed
b?r Oak Ridge National Laboratory. After being validated, the models were used
along with information from the National Association of Home Builders Research
Foundation to estimate consumer exposure and risk from the formaldehyde released
by pressed wood products used in conventional home construction.

(0) In 1986, the staff completed its cancer risk assessment on formaldehyde in
pressed wood products found in newly constructed conventional homes. Based on
this assessment, the Commission denied (on November 6, 1986) the petition by the
Consumer Federation of America, but directed the staff to continue to work with
the industry to develop adequate national consensus voluntary standards to limit
formaldehyde emissions from pressed wood.

(6) In 1987, staff engaged in discussions with the pressed wood industry over devel-
opment of a national consensus standard for pressed wood products and the feasibil-
ity of a graded standard based on the emission potential of those products. The dis-
cussions are continuing,

E. Unvented gas space heaters (UVGSH's)

1974.—CPSC petitioned to develop a mandatory standard for all space heaters to
address alleged carbon monoxide poisoning hazard.

1976.—Denied petition excsm for unvented gas space heaters (UVGSH's).

1978.—Proposed ban on UVGSH's.

1979.—Withdrew ban in light of a new technical development: the oxygen deple-
tion gensor (ODS).

1980.—~Proposed standard re%uiring that UVGSH's be equipped with ODS devices.

1982.—Promulgated the standard.

r}jQBS.—-Withdrew the mandatory standard in order to defer to a voluntary stand-

ard.

F. Methylene chloride

1976,.—The CPSC wsa petitioned to require special labeling of products containing
metg'?’lene chloride (DCM) due to an alleged carbon monoxide hazard. '

1976.—Conducted exposure study on methylene chloride at an Edgewood Arsenal
(MD) laboratory.

1978.—Granted petition for areciai Iabelin'f.

1979.—Referred petition labeling issue to Toxicological Advisory Board (TAB).

1981,—The TAB recommended that the petition be denied but that product carry
several warning phrases.

1981,—Deferred decision on labeling pending the results of several animal bioas-

says.

{.ate 1983.—Gavage bioassay terminated by the NTP due to procedural flaws.

Spring 1985.—Inhalation bioassay is completed by the NTP, finds clear evidence
of cl:arcirssogenicity in mice and female rats and some evidence of carcinogenicity in
male rats.

June 1985.—Staff presents briefing package on DCM, including an individual risk
assessment, to the Commission.

Feb. 27, 1986.—The CPSC decides to conduct formal rulemaking under Section
3(a) of the Federal Hazardous Substances Act. )

Aug. 20, 1986.—Proposed Rule published in Federal Register.

Oct. 20, 1986.—Comment period on Federal Register notice ends. )

June 26, 1987.—Commission briefed by staff on comments to proposed rule, modi-
fied risk assessment.

July 80, 1987.—Decision meeting on DCM scheduled.

G. Perchloroethylene (PERC)

1981.—In cooperation with the Environmental Protection Agency, assessed expo-
sure levels inside coin-operated laundries with dry cleaning machines on the prem-

i lQ?)%.——Deferred further action on PERC pending results of on-going NTP inhala-
on bioassay.

lSBB.—Stgff presented status report on perchloroethylene which analyzed the
1985 NTP bicassay and limited consumer exposure data. Report concluded that
PERC was a “sufficient evidence animal carcinogen” and estimated the increased
risk of cancer to consumers from (1) use of coin-operated laundries containing dry
;:l%:ra?ghmachinee and (2) indoor air exposure through dry cleaned clothes brought
n e home.
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Question 12. How does CPSC intend to allocate indoor air quality resources by
project during FY '88?

Answer. In FY '88 the CPSC staff will be:

(1) Evaluating data from indoor air quality (IAQ) studies funded in previous years,
developing recommendations for remedial action and continuing to coordinate IAQ
efforts throu%h the Interagencly Committee on Indoor Air Quality (CIAQ). Resource
progactions: $93,000 and 1.5 Full Time Equivalent Staff Positions (FTEs).

(2) Conducting additional laboratory chamber studies of consumer products identi-
fied as contributors of airborne biological pollutants Lo determine effective strategies
for reducing consumer exposure. Also, developing consumer information and guide-
lines for use of products to minimize exposure. These messages will be targeted to-
wards particularly susceptible populations. Resource projections: $282,000, 3.5 FTEs
and 70,000 contract dollars.

(3) Implementing Commission decisions on methylene chloride and developing ap-
propriate remedial strategies to reduce consumer exposure to perchloroethylene. Re-
source projections: $132,000 and 2.1 FTEs.

(4) Deve]’oping model certification guidelines for asbestos removal or repair in the
home; also, developing and distributing advice to home owners on what actions to
take and avoid if they have deteriorating asbestos in their homes. Resource projec-
tions: $95,000 and 1.5 FTEs.

Question 13. Now that indoor air guality has been voted a CPSC priority project
for FY 1989, what does CPSC intend to do and how much staff time and contract
dollars does the CPSC intend to devote to this prior}tﬁv?

Answer. By 1989, the CPSC will have gained sufficient knowledge and technical
information from prior years’ projects on combustion appliances, allergens and
pathogens, solvents, volatile organics, respirable fibers and polynuclear aromatic hy-
drocarbons to provide advice to consumers on dealing with indoor air problems.
Using this information, two guidance documents will developed. The first will
provide suggestions to consumers for decreasing indoor air pollution exposures from
consumer products while the second will be a reference manual for contractors and
consumers on how to deal with asbestos in the home.

Also, in fiscal 1989, the Commission will continue to monitor and supﬂort ongoing
research so as to further understand the nature and magnitude of the health prob-
lems posed by individual indoor air pollutants and pollutant mixtures. In addition,
the CPSC will continue to monitor voluntary standards activities designed to pro-
mote improved indoor air quality. The resources currently allocated for this priority
project are 5.8 FTEs and $200,000 contract dollars for a total costs of $568,000.

uestion 14. What has the CPSC done to identify and evaluate consumer product
sources of organic pollutants, some of which are already known carcinogena?

Answer. The CPSC has undertaken a variety of initiatives to identify and evalu-
ate aﬁurcea of organic pollutants from consumer products. Specifically, the Commis-
sion has;

(1) Evaluated a number of specific products expected to release organic pollutants
which have been identified as potential carcinogens in both field and laboratory
studies. These products have included polyvinyl chloride plastics (DEHP), pressed
wood products (formaldehyde) and paint strippers (methylene chloride).

(2) Conducted chamber studies to determine levels of pollutants released from the
pressed wood products, paint atrif)pers and aerosol spray paint,

(3) Developed modeling capabilities to predict consumer exposure to these pollut-
ants and calculated risk assessments based upon these lprediu:l; ons.

(4) Conducted field studies monitoring levels of volatile organic chemicals in a
total of 100 homes to date. Thirty to forty specific organic pollutants have been iden-
tified in indoor air at concentrations (higher than those found outdoors) which may
cause adverse health effects.

}%&esﬂon 15. Why, in light of the known cancer risk presented by asbestos, has the
C failed to take latory mction to ban all consumer products containing as-
bestos? Why has the C chosen to wait a possible ten years for such a ban?

Answer. The Commission’s efforts to negotiate voluntary withdrawal of asbestos
Eroducts from the consumer market have been very successful. Most manufacturers

ave ceased production of asbestos ‘rroducta for household use. Asbestos substitutes
are available for these I)roducts and are widely used. The few manufacturers of as-
bestos products available for consumer use are gradually phasing out their use of
asbestos. The number of asbestos products remaining under C jurisdiction is
small and decreasing; usage of these ﬁroducts is also decreasrg:ig.

The Commission has determined, however, that these products present a cancer
rigsk. But, since there are reasonable substitutes for these products, the Commission
believes that any reduction in the overall risk of asbestos exposure afforded by a
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ban of consumer products would be small. The Commission’s ‘enforcement policy,
(adopted last fall) requiring labeling to inform consumers about products containing
asbestos, should provide additional protection against exposure.

Question 16. What has the response been on the part of each manufacturer that
has been requested to exclude asbestos from household products?

Answer. Most manufacturers stopped production of asbestos products for house-
hold use in the late 1970's. For asbestos products still available for use by consum-
ers, the number of manufacturers is small and most have agreed voluntarilly to
phase out the use of asbestos in their products. Only a few firms have stated that
they will continue to use asbestos. Under the Commission’s enforcement policy,
these remaining asbestos products must be labeled to warn consumers of any chron-
ic health risks. !

Question 17. Has the CPSC estimated the percentage of homes that contain asbes-
tos? If so, what is the estimate? If no determination has been made, why?

Answer. The Commission's Asbestos in Homes project is designed to address the

entially widespread risk of household exposure to asbestos, particularly in older

omes. Based on Census data, the CPSC estimates that up to 30% (about 256 million)
of the 85 million existing households were built before 1950. Since asbestos materi-
als were most widely used in home construction prior to 1950, the Commission be-
lieves that many of these homes contain some asbestos building or insulating mate-
rials. In 1983, the American Society of Home Inspectors conducted a survey of
homes its members inspected in the Eastern United States. In this limited sample,
27% of the homes were found to contain asbestos; most of these asbestos-containing
homes were 20 to 40 years old.

Question 18. What mandatory or voluntary standards are in place to limit human
exposure to pressed wood products, such as particleboard, medium density fiber-
board and hardwood plywood?

Answer, The U.S. Department of Housing and Urban Development (HUD) cur-
rently has requirements in their manufactured housing safety standard to limit the
amount of formaldehyde that can be released from particleboard and hardwood ply-
wood used to construct mobile homes. These standards require that particleboard
not exceed a 0.3 parts per million (ppm) level and hardwood plywood not exceed a
0.2 ppm level, when tested under certain specified conditions. {“l.:e HUD standard
does not include medium density fiberboard (MDF).

The two principal trade associations representing manufacturers of pressed wood
made with urea-formldehyde (U.F.) resin have published voluntary standards to
limit formaldehyde emissions. The standards (published by tlie National Particle-
board Association and the Hardwood Plywood Manufacturers’ Association) are iden-
tical to the HUD requirement for particleboard and hardwood plywood. The Nation-
al Particleboard Association also recently published a voluntary industry standard
to limit the amount of formaldehyde released by MDF. Although the limit for MDF
is 0.3 ppm, the test conditions under which this level has to be achieved are less
stringent than those required for the other pressed wood Froducts.

After evaluating the results of three recent studies on {fnrmaldehyde, the Commis-
sion voted (on November 6, 1986) to authorize its staff to continue working with in-
dustry on development of voluntary standards for pressed wood (reversing an earlier
decision made for budgetary reasons). Discussions subsequently have been held on
the development of a consensus standard (industry has indicated it is willing) and
on the feasibility of incorporating a product grading system, based on formaldehyde
emission potential, into that standard.

Question 19. What regulatory action has the CPSC taken on pressed wood prod-
ucts since 19807

Answer. Please refer to Part D of the response to Question #11.

Question 20. Why has the CPSC pursued a voluntary standard rather than a man-
datorir’ standard for formaldehyde emissions from pressed wood products? When did
the CPSC decide not to issue an Advanced Notice of Proposed Rulemaking?

Answer, The Commission decided not to issue an Advanced Notice of Proposed
Rulemaking on November 6, 1986 when it denied the Consumer Federation of
America’s petition requesting a mandatory standard to limit formaldehyde emis-
sions from pressed wood products. Instead, the Commission decided to pursue the
usge of voluntary standards to limit the release of formaldehyde from pressed wood
because: (1) the industry expressed a willingness to develop standards, (2) the volun-
tary process is expected to take less time and resources and (3) the body of data
needed to support a voluntary standard is less extensive than that required from a
mandatory standard.

75-109 0 - 87 - 2
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Question 21. Now that the Environmental Protection Agency has identified form-
aldehyde as a probable human carcinogen, what action does the CPSC intend to
take regarding the formaldehyde emissions from pressed wood products?

Answer. At the present time, the Commission intends to continue its efforts to
encourage development of suitable national consensus voluntary standards for
pressed wood products. However, if those efforts fail to produce a suitable result, the
Commission may undertake development of a mandatory standard. The decision by
the Environmental Protection Agency to classify formaldehyde as a probable human
carcinogen does not alter the Commission’s outlook since the CPSC has considered
formaldehyde a potential human carcinogen from the time it acted to ban the use of
urea-formaldehyde foam insulation in 1982.

Question 22. When did the CPSC first become aware of the hazards posed by form-
aldehyde emissions from pressed wood products?

Answer. In 1980, the Commission received some preliminary information from a
laboratory, under contract to the CPSC, that was screening products containing
formaldehyde to deterrmine which products had the greatest poter.tial for formalde-
hyde release. Pressed wood materials were the highest emitters of the products
being tested. In addition to the findings of the contractor, the Commission also was
receiving consumer complaints on formaldehyde believed to be associated with
r‘resaed wood. A great many of these complaints came from residents of mobile

omes in which the use of pressed wood was know to be extensive. These findings,
along with increasing concern about the adverse heaith effects being associated with
formaldehyde, led to the Commission’s investigation into pressed wood products.

Question 23. What is the status of CPSC action on methylene chloride?

Answer. On August 20, 1986, the Commission published a proposed rule on meth-
ylene chloride in the Federal Register. Interested parties were given 60 days to com-
ment and 17 comments were suﬁsec‘uently received. The CPSC staff then evaluated
those comments and, on June 12, 1987, provided the Commission with briefing mate-
rials including analyses of the comments, an indication of options and recommenda-
tions for action. The staff then briefed the Commission verbally on June 25, 1987
and the Commission is now in the Erocess of evaluating the staff's recommenda-
tions. A decision meeting has been scheduled for July 30, 1987,

h(lﬁuggtt;m 24. Have consumers been warned of the cancer risks posed by methylene
chloride

Answer. In preparation for a number of public briefings on methlene chloride
(DCM), the Commission staff has prepared briefin ckages and memoranda which
are publicly available and which discuss the available scientific information on the
svotential cancer risk posed by exposure to methylene chloride. Also, on February 28,

986, the Commission issued a press release announcing its decision to initiate a
rulemaking procedure on DCM under Section 3(a) of the Federal Hazardous Sub-
stances Act (FHSA). Then, on August 20, 1986, the Commission published a pro-
posed rule in the Federal Register which (1) discussed whether household products
containing methylene chloride should be determined to be hazardous substances by
reason of DCM's potential carcinogenicity to humans and (2) solicited public com-
ment. That Federal Register Notice generated 17 responses from interested parties,
all of which were carefully evaluated by the Commission staff. Analyses of these
comments and an updated risk assessment were then presented to the Commission
in a briefing package (dated June 12, 1987), the contents of which were summarized
in an open-to-the public briefing June 25, 1987,

Should the Commission decide the proceed with a mandatory rule or some other
lr_ei'(gt;latory] :)ption, product labeling and other consumer information efforts are a
ikely result.

Question 25. Has the CPSC been informed of possible carcinogenic emissions from
wood stoves? If so, when was the agency informed?

Answer. It is commonly known that wood-smoke contains a variety of combustion
products including a spectrum of polynuclear aromatic hydrocarbons, some of which
are carcinogenic. If a wood-stove is operating properly, it is assumed that the vast
majority of the combustion products are vented to the outdoor air and diluted. In
1984, the CPSC funded research with the Tennessee Valley Authority to determine
whether or not a properly operating wood-burning stove released carbon mionoxide
and/or polynuclear aromatic hydrocarbons (PAH) into the indoor air in sufficient
levels to result in adverse health effects. Measurements were made, in a test facili-
ty, of the concentrations of a full range of combustion products inc’uding total sus-
pended particulates, resglirable suspended particulates and polynuclear aromatic hy-
drocarbons. Results of these tests indicated that levels of polynuclear aromatic hy-
drocarbons, which include benzo(a)pyrene, a suspected carcinogen, were elevated by
the use of these wood stoves. The final report on these limited tests was received in
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August, 1985, This was the first confirmation received by the agency that some level
of carcinogenic emission from stoves were to be found in indoor air.

Since these limited tests had been conducted in a test facility rather than in real-
use situations, the CPSC funded additional monitoring of these pollutants in home
wood stoves as part of the larger Kingston-Harriman 300 House Indoor Air Quality
Study. Data from that study, which were collected in an actual use situation, are
cli-.‘lrrently being analysed by the staff and will be presented to the Commission later
this year.

Question 26. 1dentify all advice that the CPSC provided to the public on possible
hazards from wood stoves.

Answer. The increased use of auxiliary heating in the late 1970’s produced a dra-
matic increase in residential fires caused by woodburning heating equipment. Major
causes of these fires were identified as improper installation, unsafe use and inad-
equate maintenance of appliances, chimneys and chimney connectors.

Since that time, CPSd as endeavored to inform the public of the serious nature
of the fire hazard and remedial measures that should be taken. Specifically, the
Commission has advised consumers to:

lnstfl] new equipment according to existing building codes and manufacturer’s in-
structions,

Check to make sure that existing stoves, chimneys, fireplaces and stovepipes are
installed properly in accordance with local building codes and manufacturer’s direc-
tions. If improperly installed, the equipment should not be used until the installa-
tion is corrected.

Check chimneys and stovepipes frequently during the heating season for creosote
buildup and have them cleaned when necessary.

Have the entire nﬁrstem professionally inspected and cleaned at least once a year.

Be aware that “HT" (high temperature) metal chimneys Erovide %reater protec-
tion than non-HT metal chimneys in the event of a creosote chimney fire.

Operate stoves within the manufacturer's recommended temperature limits. To
that end, a chimney temperature monitor may be a useful accessory.

Make sure no flammable or combustible items are near a stove or a chimney pipe.

Never use a stove pipe or gas vent as a chimney.

Do not use flammable liquids to start a fire.

Use the correct fuel, never trash.

Place ashes in metal containers.

) f} w:&iety of different avenues were followed to transmit this information. These
included:

(1) A mandatory rule requiring permanent labels on stoves (adopted in May, 1983).

(2) Television and radio public service announcements.

(3) A press conference (on January 21, 1987).

(4) Media interviews.

(6) Distribution of printed materials (Fact Sheet, Consumer Safety Alert, Safety
for Older Consumers brochure, What You Should Know About Home Fire Safety
borchure, etc.).

(6) Community demonstration projects.

(7) Trade Show exhibits.

(8) Liaison with states, communities, fire departments, consumer organizations
and industry.

(9) Workshops.

(10) Model stove installation manual (published in January, 1987).

In addition, the CPSC conducts a Home Heating Equipment consumer informa-
tion program which emphasizes woodburning heating safety each year. While the
Commission cannot say for sure that all these activities are responsible, it is encour-
aged by the fact that the number of woodburning-related residential fires has been
declining since 1984.

Question 27. What is the status of research begun in FY 1986 on humidifiers and
their allergenic effects? What is the pace of research on this issue and when will a
report be produced?

Answer. Two types of research were begun in FY 1986 on humidifiers and their
allergenic effects. One type deals with in-home measurements while the other in-
volves laboratory tests.

The first series of in-home measurements were made for the CPSC by the Oak
Ridge National Laboratory as part of the Kingstone-Harriman 300 home indoor air
quality study initiated in 1985. These measurements have been completed and are
currently bein anacl{vzed by the CPSC staff. In addition, a correlation between these
measured levels an healt{l effects is to be done by the Harvard School of Public
Health. Results from this correlation are expected late in calendar year 1987.



32

A second phase of in-home measurements are being conducted by the University
of Michiﬁan in homes in: Portage, Wisconsin; Steubenville, Ohio; and Topeka,
Kansas. Results of these studies are expected in fiscal year 1989.

With regard to the laboratory experiments, a number of difficulties were encoun-
tered in tge initial stages of this research. However, the preliminary tests and the
necessary modifications to the testing protocol have been completed. Experimental
work will continue throughout FY 1987 and a final report is ex d in July, 1988,

Question 28. Why did the CPSC fail to publish an advanced notice of proposed
rulemaking for performance standards addresaing pollutant emissions from kero-
sene heaters and from unvented gas space heaters

Answer. The basic reason the CPSC has not issued an Advanced Notice of Pro-
Eosed Rulemaking {ANPR) in recent years dealing with emissions from kerosene

eaters and unvented gas space heaters (UVGSHs) is that the circumstances have
not seemed to warrant the Commission taking such action. Last fall, however, the
National Kerosene Heater Association (NKHA) petitioned the Commission to issue a
mandatory rule limiting the nitrogen gioxide emissions of kerosene heaters and oth-
erwise requiring those heaters to comply with Underwriters Laboratories (UL)
Standard 647 on kerosene heaters. After a careful review, the CPSC’s Office of Gen-
eral Counsel concluded that this petition met the necessary requirements and that
the full Commission should decide if it should be granted.

To reach its decision, the Commission will have to examine not only the lastesat
facts but some gaat history. When problems associated with emissions from kero-
sene heaters and UVGSHSs were identified, both the industries and UL volunteered
to work with the Commission on possible remedies. Not only did the Industries
thereafter introduce new technology heaters that emitted fewer air pollutants, but
they also worked to develop a certification test method that would enable the Com-
mission, and others, to check the effectiveness of those heaters. As a consequence,
the feeling has been that many of the issues that would be addressed by a mandato-
ry rulemaking have been largely resolved, eapecially since considerable progress has
been made towards perfection of the certification test method. Indeed, the rate of
progress has been such that the CPSC staff expects to be in a position to seek a
voluntary standard on nitrogen dioxide emission levels by the end of this calendar
year. However, now that the industry itself has requested a mandatory rule, on the
grounds that differing state standards would otherwise apply, further consideration
will have to be given to that possiblity.

Question 29, What is the status of certification test methods for the measurement
of pollutants from kerosene heaters and from unvented gas space heaters?

nswer. Draft certification test methods have been developed for the testing of
both unvented gas space heaters and kerosene heaters. Testing to compare the re-
sults of the new test methods with chamber measurements is nearing completion.
These results will provide a basis for the use of measured emission rates in extrapo-
lating, through computer modeling, to pollution levels expected in a home. An emis-
sion rate for the certification test method can then be established with some assur-
ance that it will provide the consumer with a reasonable level of protection in a
home use situation. All this testing should be completed during the summer of 1987.

Question 30. How long has the CPSC recognized that the Federal Hazardous Sub-
stances Act requires labels on chronically hazardous consumer products?

Answer. 'The CPSC has always recognized that the Federal Hazardous Substances

Act (FHSA) applies to chronically hazardous household products by virtue of the
FHSA definition of “toxic substance’. A part of Section 2(g) of the FHSA, that defi-
nition reads: . . . any substance (other than a radioactive substance) which has the
capacity to produce personal injury or illness to man through ingestion, inhalation,
or absorption through any body surface,”
_ Commission recoginition of its responsibilities in the area of chronic hazard label-
ing has been demonstrated by a number of developments over the last several years.
In 1985, for instance, the CPSC began evaluating whether consumer products con-
taining methylene chloride should be declared chronically hazardous substances and
labeled accordingly. In early 1986, to resolve scientific uncertainties surrounding the
issue, the Commission voted to issue a proposed rule under Section 8(a) of the
FHSA, and it is now in the process of determining whether a final rule on methyl-
ene chloride, which would set the stage for a chronic hazard label, should be pub-
lished. Also, in October 1986, the CPSC voted to adopt an enforcement policy on con-
sumer products containing asbestos. That policy, which took effect 90 days after it
was issued, requires such products to be labeled in such a way as to warn consumers
of the cancer risk posed by asbestos.

Inasmuch as other chemicals suspected of posing chronic hazards are in the proc-
ess of being investigated or will be coming to the Commission's attention in the
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future, the Commission has also undertaken a project in FY '87 designed to help
develop criteria and guidelines for a systematic approach to chronic hazard labeling.
Also, to encourage voluntary implementation of chronic hazard labeling, the Com-
mission’s Acting General Counsel issued an Advisory Opinion on March 19, 1987
concerning theaiurisdictional applicability of such labeling under the FHSA. That
Opinion concludes that, is a consumer product is subject to the labeling require-
ments of the FHSA, because it is believed to pose a chronic hazard, then those re-
quirements cannot be pre-empted by differing state or local labeling regulations.

Question 31. What is the CPSC's explanation for its inaction up to now in regulat-
ing consumer products that pose chronic hazards?

Answer. The Commission has not been inactive in regulating consumer products
found to pose a chronic hazard. In addition to the efforts previously mentioned (see
response to question #11) the CPSC has taken the following regualtory actions:

Vinyl Chloride
1974/1987.—Banned the use of vinyl chloride monomer as an ingredient or propel-
lant in self-pressured household products.

Nitrosamines
1984.—Issued an enforcement policy to limit the use of nitrosamines in pacifiers.

DEHP

1983.—Authorized creation of a Chronic Hazard Advisory Panel to consider chron-
ic hazards associated with exposure to DEHP from vinly baby pacifiers and teethers.

1986.—In response to a CPSC retlueat. the Toy Manufacturers of America (TMA)
ttl:v&]oped a voluntary standard to limit the use of DEHP in vinyl baby pacifiers and

ethers..

Question 32. Now that it has issued a formal statement of authority to require
chronic hazard labeling, does the CPSC intent to follow it up with enforcement? If
8o, what steps does the CPSC plan to take?

Answer. While it will help clarify the fact that consumer products containin
. chronically hazardous substances must be labeled in accordance with the FHSA an
that such labeling takes precedence over any state or local labeling requirements,
Advisory Opinion #309 does not establish any new regulatory requirements. As
noted in respone to Question #30, the CPSC has always recognized that the FHSA
re?luires labels on chronically hazards consumer products. And, as in the past, it
will continue to enforce the FHSA labeling requirements for chronic as well as
acute hazards.

With regard to specific steps the CPSC plans to take, one will be to follow up on
the statement of enforcement policy adopted by the Commission last fall calling for
the chronic labeling products containing asbestos. Also, if the Commission promul-
gates a final rule declaring methylene chloride to be a hazardous substance by
virtue of its carcinogenicity to humans, then the staff under the CPSC’s ongoing
Chemical Hazards Enforcement Program will take steps to ensure that products
subject to that rule are properly labeled. In addition, the CPSC staff is working with
art and craft trade groups in an effort to communicate to all manufacturers and
distributors of art and craft materials their responsibilities for both chronic and
acute hazard labelinﬂ under the FHSA. Nor will the effort stop there. A consumer
alert on art and craft materials is planned for dissemination to parents and teach-
ers, and an art material handbook will be developed to provide guidance on their
safe use, handling, storage and disposal.

It should also be noted that the CPSC staff is currently reviewing a proposed vol-
untary standard on precautionary labels for hazardous industrial chemicals. This
draft standard was developed by a leading chemcial trade association and has been
submitted to the American National Standards Institute (ANSI) for consideration as
a consensus standard. CPSC input into this process is likely to be facilitated by the
fact that the Commission has its own FHSA chronic hazard labeling project under-
\;% in FY '87. A description of that project is contained in the response to Question

FoLLowupr QUESTIONS SUBMITTED BY SENATOR GORE

Question 1. What is the CPSC’s Eolicy to ensure compliance with standards apply-
ing to products such as those which brought about the death of Mr. Snow’s daughter
and the CPSC resources committed to compliance?

Answer.The Consumer Product Safety Commission conducts a comfpliance pro-
gram to enforce safety regulations for toys and children’s products. Enforcement of
the labeling criteria for lawn darts and the prohibition of lawn dart sales in toy
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stores and toy departments is a part of this program. Lawn darts are banned as chil-
dren's articles but may be sold as a game of skill for adults under certain conditions
which include specific warning labels and a prohibition against sales in toy stores
by toy departments of stores.

For fiscal year 1987, the CPSC has allocated 10.9 FTE's to enforcing its safety reg-
ulations for toys and children’s products. To make the best, most-efficient use of
these resources, the Commission concentrates its enforcement efforts on suspected
instances of non-compliance rather than relying on random samplng of products.
Our experience has shown that a targeted approach, using leads obtained for a vari-
ety of information sources, results in a higher percentage (slightly over 50%) of vio-
lative products being identified (compared to samples collected) than does the
random inspection approach.

Leads about products that may not comply with CPSC regulations are obtained
from a variety of sources, including: Consumer complaints; trade complaints; reports
of injuries and deaths; reports of hazardous products filed by companies under sec-
tion 16 of the Consumer Product Safety Act; CPSC staff observations at trade shows;
CPSC staff observations during reviews of firms' catalogs; newspaper articles; and
reinspection of firms which have had previous violations.

Once a lead results in the identification of a potential violation, members of the
Commission’s field staff inspect manufacturers, importers, distributors and retailers.
In addition, they collect samples of suspect products to be tested or evaluated for
compliance with applicable regulations. When violations are confirmed, manufactur-
ers and importers are promptly notified of the violations and asked to stop distribu-
tion immediately. The Commission also requests that products which present seri-
ous hazards be recalled from retailers and consumers.

Most companies voluntarily cease distribution of, and conduct recalls on, violative
products when asked to do so by the Commission. In fact, over 95% of the corrective
action plans in which the Commission is involved are agreed to voluntarily. Howev-
er, there are instances where the company involved is not willing to undertake the
desired corrective action on its own initiative. In those cases, legal action has been
taken bty the Commission, just as it will be taken in the future if the circumstances
warrant,

P%stion 2. How many complaints concerning lawn darts have been received by

Answer. There were 28 complaints related to lawn darts reported to the CPSC
from July 1, 1973 through April 1987. This does not include reports of injuries the
CPSC has received from its National Electronic Injury Surveillance System (NEISS),
That figure is }grovided in response to question 3.
edQue(s;tion 4. How many injuries and deaths related to lawn darts have been report-

to CPSC?

Answer. From calendar year 1978 through 1986 the CPSC received, from the hos-
l:ital emergency rooms that comprise NEISS, reports of 105 ini;uries associated with
awn darts, Based on that figure, the Commisison estimates there were 6,100 lawn
dart related injuries treated in the nation’s hospital emergency rooms during that
period, an average of approximately 680 injuries per year,

Since 1970, the CPSS is aware of two deaths associated with lawn darts, Michele
Snow, who died in April 1987, was the most recent death reported through CPSC's
Reported Incident File, The other involved a 4 year old boy in North Dakota who
died in. August 1970.

Question 4. What is the status of CPSC compliance efforts undertakan in response
to complaints concerning lawn darts and the status of any efforts undertaken in re-
sponge to Mr. Snow's situation?

Answer. Lawn darts are exempted from classification as a banned toy or other
banned article for use by children under Federal Hazardous Substances Act Regula-
tions, CFR 1500.86(a)X3). The regulations state that lawn darts and similar sharp-
pointed articles not intended for toy use and marketed solely as a game of skill for
adults must bear a specific statement (set out in the reiu]atmns) on the front panel
of the carton and on any accompanying literature. The statement on the carton
must be printed in sharply contrasting color, within a border, and in letters at least
one-quarter inch high. In the accompanying literature (instructions) the lettering
must be at least one-eighth inch hpigh.

As noted in question 3, the CPSC is aware of two deaths associated with lawn
darts. Also, the Commission estimates there were 6,100 injuries associated with
these darts from 1978 through 1986. Appproximately 12 million individual lawn
darts may be in use at this time.

As a result of the Snow tragedy and our independent observations of lawn darts
which failed to meet the labeling criteria, an assignment was issued to the CPSC’s
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field staff on June 8, 1987 to inspect & minimum of 100 retail stores including toy,
variety, department and sporting goods stores, While the results have not been fully
tabulated, a number of violations have been identified as follows:

Retail Sales of Lawn Darts.—One hundred ten (110) retail stores have been in-
spected so far. Four toy stores out of the thirty-two which were inspected were
found to be selling lawn darts. The management at all fours stores has been in-
formed verbally of the ban on sales of lawn darts in toy departments/stores and told
to stop sale. Six variety and department stores out of the fifty-three inspected were
discovered selling lawn darts in toy departments, Management at these six stores
has been informed of the ban on lawn dart sales in toy departments and told to
either stop selling lawn darts or move them out of the toy department. Generally,
all store management has agreed to our requests. The Commission staff will inonitor
these stores to ensure that violative sales practices have ceased. Also, the staff will
confirm these violations in letters to retailers and will request that consumers be
notified, through store posters and possibly news releases, of the potential hazards
presented to children by the lawn darts they sold.

Three variety stores and three sporting goods stores out of twenty-five inspected
were selling lawn darts with sporting goods but displaying them close to items
which were obviously intended for young children. Here again, CPSC staff will be
requesting that personnel in those six stores move the lawn darts away from items
that are obviously child oriented. Also, guidance to retail stores will be provided on
the appr?gjriate display of lawn darts with sporting goods.

Lawn Dart Labeling —During inspections of retailers, the CPSC investigators col-
lected samples of lawn darts for review of the labeling. Twenty-one (21) models of
lawn darts from thirteen importers and one distributor of domestically manufac-
tured lawn darts were collected. Ten products from eight firms were found to have
serious labeling violations, namely the total absence of the required warning state-
ment on the front panel of the package. A number of the products also were found
to have less serious labeling violations in conjunction with the instructions. These
eight firms ‘with the serious violations have been told to (1) stop distribution of the
lawn darts, (2) recall them from retail stoes or arrange to have all labeling viola-
tions corrected at the retail level with stick-on labels, and (3) ‘}‘rovide notice to the
public of potential hazards that law darts present to children. They have agreed to
our requests,

Eleven (11; products from seven firms (including one of the firms which had a se-
rious labeling violation) has less serious labeling violations such as inadequte in-
structions or a smaller than required warning label on the front of the box. Relabel-
ing the boxes with warning labels in the required type size is the usual remedy for
this type of violation. These firms will be notified of violations and requested to stop
distribution until they are corrected,

We will monitor correction of violations by retailers, importers, and the distribu-
tor to make sure that adequate corrections are accomplished promptly.

Investigation of Lawn Darts Involved in the Death of Michele Snow and the Retail
Sale of These Lawn Darts.—We have ascertained the following facts regarding this
tragic accident.

e original lawn dart carton conformed to the CPSC's labeling requirements,
based on the Corner’s report to the incident which contained a photograph of the
box purchased by Mr. Snow. The original carton, which we have inspected, is in the
hands of Mr. Snow’s attorney. The carton used bfr Mr. Snow during his ’la‘ﬁﬁearance
before Congress was not in compliance with the labeling requirements. second
carton was purchased in April, 1987 by a law clerk from Mr. Snow’s attorney's
office. This carton was purchased at a store different from the one where Mr. Snow
bought the game set that included the fatal lawn dart. We believe this non-comply-
ini]carton i8 no longer being distributed by the firm. .

r. Snow has indicated he bought the three-game combination set containing
lawn darts in December, 1986. During our inspection in June 1987, we found the
display at the end of an aisle featuring sporting goods. The diﬁnlay of lawn darts in
sporting %oods departments has been permitted in the past. However, the location
was within a few feet of children’s tricycles and bicycles with training wheels.
Therefore, we requested the manager of the Riverside, California, store to remove
the lawn darts from this location because of the close proximity to children’s toy
articles. Six other retail stores in this chain of outlets were inspected and did not
display lawn darts near toys. '

ur investigators recently inspected the importer of the lawn darts involved in
this incident. Samples were collected of all of the firm’s lawn dart sets and combina-
tion game sets, which include lawn darts, to evaluate compliance with the regula-
tions. The labeling criteria of the exemption on three of the four cartons was being
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met by the firm. However, although directions and warnings were included on the
accompanying literature (instructions), these warnings did not contain the specific
language required in the regulations. On the fourth carton, a four-game combina-
tion set, the required labeling on the front panel of the carton was found to be %
inch smaller than the required type. The importer will be told to stop distribution
until these violations are corrected. Reprinting the instructions with the required
specific language would be an acceptable reme {‘for this type of violation.

The actual lawn dart involved in the fatality had been altered subsequent to man-
ufacture. Instead of having a point less than an approximate two inches lonE with a
diameter of % inch, the dart in question had a point more than eight inches long
with a diameter of Y% inch. The Riverside County Corner's Report had originally
shown the diameter to be approximately Ye inch, but subsequent examination
showed it to be % inch.

With regard to the retailer involved in the Snow case, there is no clear violation
of the CPSC's lawn dart regulation. However, it would have been more prudent for
the retailer not to have located the lawn darts near the toy displays. While the re-
tailer has been asked to relocate the lawn dart displays, nho enforcement action is
contemplated at this time.

Question 5. Has the CPSC ever considered banning the sale of lawn darts?

Answer. The CPSC has been presented various staff suggestions for making the
current regulations more meaningful. One of these suggestions is revocation of the
exemption to the existing ban which permits the sale of lawn darts in retail stores,
other than toy stores and departments, if the darts carry the required warning
statements. Revocation of this exemption would result in a total ban of lawn darts.

Question 6. Does the exemption for classification as a banned hazardous substance
for educational materials (16 CFR 1500.85(aX4)] apply to children in grades kinder-
garten through 6? If not, what does the CPSC intend to do to inform parents and
educational institutions about the limitation on this exception?

Answer. The exemption, from classification as banned hazardous substances,
which exists for education materials, including art materials, would not apfly to
products intended for children in grades kindergarten through six. A limitation to
the exemption, found in Section 2(qX1) of the Federal Hazardous Substances Act
(FHSA), states that exemptions may be granted only on the condition that the arti-
cles” . . . are intended for use by children who have attained sufficient maturity,
and may reasonably be expected, to read and heed such directions and warnings

The CPSC staff is curently working with art and craft trade groups in an effort to
inform or remind all manufacturers and distributors of art and craft materials of
this limitation and their responsibilities for both acute and chronic hazard labeling
under the FHSA. To get this information to parents and teachers, the CPSC will be
preparing a consumer alert for dissemination. Additionally, the CPSC staff is goin
to begin work with the art materials mduatr;lgl,1 consumer groups and educationa
groups to develop an art materials handbook. This booklet will provide guidance on
the safe use, handling, storage and dis | of art and craft materials.

Question 7. What is the CPSC's policy with regard to consumer complaints con-
cerning adult and child-size sunglasses? .

Answer. Adult and child-size sunglasses are “‘medical devices'" and are subject to
regulations issued by the Food and Drug Administration (see 21 CFR § 801.410).
“Medical devices” are specifically excluded from the products subject to the Com-
mission’s jurisdiction under provisions of the Consumer Product Safety Act by Sec-
tion 3(aX1XH) of that act (16 U.S.C. § 2052(aX1Xh)). However, the Federal Hazardous
Substances Act (FHSA) (156 U.S.C. § 1261 et seq.) ifimm the Commission authority to
regulate toys and articles intended for use by children. The FHSA does not exclude
“‘medical devices” from the Eroducta which are subject to the Commission’s author-
ity under the provisions of the act. Thus, the Commission has the authority to regu-
late child-size sunglasses under provisions of the FHSA if it appears necepsarir.

If the Commission receives a complaint concerning either adult or child-size sun-
glasses, the Commission’s policy ia to refer that complaint to the Food and Drug Ad-
ministration as the agency having exclusive jurisdiction over adult sunﬁlasaes and
considerable e::‘perienoe in dealing with child-size sunglasses. However, the Commis-
sion would be free to reassert its claim to jurisdiction if it appeared that an unrea-
. aozlphle risk of injury existed and that the FDA was unlikely to take remedial
action.

. Question 8, Should the Consumer Product Safety Act be amended to impose a
time limit requiring the CPSC to determine whether to pursue a Section 12 immi-
nent hazard action on its own in situations when the Department of Justice fails to
act on a request by the CPSC to pursue such an action?
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Answer. No. Such an amendment is not necessary. The Consumer Product Safety
Act gives the Commission the authority to pursue a Section 12 imminent hazard
action on its own without the assistance of the Department of Justice. Imposition of
a fixed time limit would be unfair to the Department of Justice in cases that are
highly technical or involve a voluminous record. For example, in the ATV enforce-
ment action, due to the complexity of the issues, the 14,000 page record, resource
consideration and the Commission's record in previous Section 12 cases, a decision
was made to seek the assistance of the Department of Justice. Conversely, a time
limit would not give the Commission the exibility it needs in pursuing different
types of enforcement actions, and would inhibit decision-making where complex liti-
gation is involved.

QUESTIONS SUBMITTED BY SENATOR BREAUX TO CHAIRMAN SCANLON

Question 1, The CPSC states that it is aware of 696 “"ATV-related” deaths since
1982. How many of these were caused by the ATV? I understand some were caused
by gunshots, electrocutions, or drownings, Why have you included incidents that
were not caused by ATV's.

Answer. In September 1986, the Directorate for Epidemiology prewared a hazard
analysis of All-Terrain Vehicle (ATV) related injuries and deaths. Wherever possi-
ble, investigations were made of these deaths after they were reported to the Com-
mission. Information on all cases reported to the Commission is always included if
an ATV accident is listed on the death certificate. This helps to keep all the cases in
perspective.

It is not usually possible to identify a single cause in accidents of this type. The
“cause” is usually the result of several interactions involving the ATV, the rider
and the environment in which the ATV is being ridden. Investigation and analysis
has {Jsrovided the information needed to help define the various roles of those ele-
ments.

Commission staff were able to compute the risk of death by vehicle type, engine
size, type of suspension, model year, driver age, driver sex, carrying of passengers
and use on paved roads. Further analysis, done under contract, showed that poor
driving ‘judgment was ‘a major contributing factor in fatal accident causation (in
20.6% of the 250 cases reviewed in depth), along with excessive speed (29.6%), poor
operating proficiency of the driver (25.6%) and alcohol consumption (21.2%). Usual-
ly two or more of these factors combined to play a role.

Insufficient data was available to assess the causal role of the ATV in 63.6% of
the 250 fatal accident cases reviewed but, in 28.8%, the vehicle was adjudged by an-
alysts as not being a causal factor. In 7.2% it was judged that vehicle instability or
component malfunction was a causal factor.

Question 2. The CPSC estimates the number of ATV-related injuries treated in
hospital emergency rooms in 1986 to be 86,400. How many were caused by the ATV?
How many actual injuries does the CPSC count in that iye-s'.r?

Answer. As mentioned previously, often it is not possible to identify a single cause
of ATV accidents. Usually, they are the result of several interactions involving the
ATV, the rider and the environment in which the ATV is being ridden. Additional
information on accident scenarios, the interaction of factors contributing to ATV ac-
cidents and the relative risk of injuries and deaths, can be found in hazard analysis
?_n ATV-related injuries and deams referred to in the response to the previous ques-
ion.

In 1986, treatment of 1,101 ATV related injuries in hospital emergency rooms was
reported through the National Electronic Injury Surveillance System (NEISS).
These cases formed the basis for a national estimate of 92,900 hospital emergency
room treated injuries. However, only 93% of these injuries were confirmed in the
injury analysis, prompting a downward revision of the national estimate to 86,400,

Question 3. What is the injury and death experience during utility use of ATV’s
(e.g., farming)?

Answer. According to an Injury Survey conducted by the Commission’s Director-
ate for Epidemology, about 7 percent of ATV accidents (roughly 6,000) occurred
when ATV's were being used for non-recreational purposes, approximately 4% took
place (roughly 3,400) duringi farming or ranching activities, around 2% occurred in
organized events and roughly 1% happened when the ATV was being used for some
other non-recreational use, Available data on ATV-related deaths does not indicate
how the machines were being used when the fatal accidents occurred.

In September 1986, the Directorate for Economic Analysis completed a report en-
titled “Factors Aﬂ‘ectin,; the Likelihood of All-Terrain Vehicle Accidents.” This
analysis indicated that *. . . the probability of an accident decreased if the ATV in
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used for non-recreational purposes. Few drivers used their ATV solely for non-recre-
ational purposes. However, the greater the percentage of time the ATV is used non-
recreationally, the smaller the probability of an accident.”

Based on tiYne available data, the Commission cannot say that non-recreational use
of ATV’s is associated with a reduced probability of accident; our data only shows
that ATV's used for non-recreational purposes are generally involved in fewer acci-
dents. This may be because some work-related activities require that the driver ride
in a safer manner to accomplish the task. Alternatively, drivers who use their
ATV’s non-recreationally simpl{ could be safe drivers, or not inclined to take the
risk that recreational drivers take to have fun.

QuEsTIONS SUBMITTED BY SENATOR McCAIN TO CHAIRMAN SCANLON

Question 1. If the Consumer Product Safety Commission (CPSC) were to proceed
with its mandatory rulemaking regarding ATVs, what would be the cost to the
agency? Is that money presently available?

Answer. The CPSC spent $2.274 million in FY '85 and FY ’86 to assess the haz-
ards associated with ATVs. In addition, the Commission allocated $850,000 in FY '87
and $808,0007 in FY '88 to support development of a mandatory rule, some of which
has been s{ert and much of which remains available. Also, the Commission will
consider additional funds for FY '89 during its budget deliberations this summer.

Question 2. What percentage of the ATV -related deaths and injuries known to the
Commission involved “child-size” ATVs? .

Answer. Currently, the Commission is aware of one death and three minor inju-
ries associated with the use of “‘child-size’” ATVs (those with 50 and 60 cc engines).
Those figures represent approximately 0.1% of all the deaths and 0.001% of all the
injuries associated with ATVs of which the Commission is presently aware. Howev-
er, after an extensive 18 month study, the Commission’s ATV Task Force concluded
that, typically, children under 12 years of age (who would be most likely to ride a
ohild-size ATV) are unable to operate any size ATV safely. The ATV Task Force
based its finding on a human factors study and on the testimony of pediatricians
obtained during the course of six public hearings on ATVs.

In additicn to the death and injury figures just mentioned, the Commission also
has statistical information available on the relative risk of ATV related deaths and
injuries by age of drivers and engine size. Those data, in chart form, are attached
for the subcommittee’s information.

TABLE 1.—RELATIVE RISK OF ATV-RELATED DEATHS (1385)

[By age of diiver 2nd engine size)

Engine size
Age of driver (years) 50 to 60 CCD 70 to 80 CCD 90 CCD or more Total

Relative Relative Relative Refative
Percent tisk Percent tisk Percent pry Percent tisk

Less than 12
R Bssnmmsnnas

100 15

' Based on 1 or 2 reports,
Source: U.S. Consumer Product Safety Commission, Directorate for Epidemiology, Division of Hazard Analysis.

NOTE.~—Sample size: Deaths: 177 ¢ . Exposure data: 1012 reports. D=Deaths (1985 reported to CPSC. E=Exposure survey (Markel
P D . Relt i 10 !
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TABLE 2. —RELATIVE RISK OF ATV-RELATED DEATHS (1985)

[By age of driver and engine size}
Engina size
Age of diver (years) 50 to 60 CCD 70 to 80 CCD 90 CCD or more Total
Purcent  REAINE  pygy  ReBlve  pygny  REAIe  pyrgy  Rellhe
Less tham 12.........ccoveriinecronninne
VA0 i
Lo 10 Whicnmaanamimainis
16 07 MOTE....o.cc v
1]

1 Based o | or 2 repoits.
Source; U.S. Consumer Product Safety Commission, Directorate for Epidemiology, Division of Hazard Analysis

Note.—Sample size: Inquines: 238 reports. Exposure data: 1012 reports, |==Injury sui NEISS—-1985). E=Expasure survey (Markel Facts,
Inc.). R=I/E=Relative risk of injury. posd . e

Question 3. Why did the OPSC ask the Department of Justice (DOJ) to represent
it in litigation under CPSA Section 12 regardmg ATVs?

(a) How long does Justice have to decide whether to represent the CPSC, and has
that time limit expired?

(b) If Jusice should refuse to represent the CPSC, what would it cost the CPSC to
represent itselt and is that funding available?

Answer. The Civil Division at the Department of Jusice (DOJ) has exprience in
handling complex litigation that is unmatched by the Consumer Product Safety
Commission’s small legal staff. Since no prior Section 12 case has been litigated in a
full-scale trial, the additional resources of the DOJ are all the more important. Also,
it should be noted that the DOJ already represents the Commision on a routine
bas{s when the latter seeks civil penalties and other enforcement actions in the fed-
eral courts.

Another significant benefit attached to the DOJ's representtion is possible avoid-
ance of protraced litigation on the ‘‘separation of powers” issue associated with the
%:ggécment powers exerecised by independent regulatory agencies such as the

In the last 10 years, the Supreme Court, in such cases as Buckley, Bowsher and
Chadha, has raised serious constitutional questions about delegated powers, and
such an issue certainly could be raised by the BTV industry’'s Washington counsel if
E}éﬁ (lfilf'SC had sought to file the Section 12 action in the Federal courts on its own

alf.

However, referring the Section 12 matter to an executive branch agency (the
DOJ) for representation may have effectively removed this issue from the list of
those that may be litigated thereby saving time and, more importantly, lives that
would otherwise be lost during the course of extended legal proceedings on a collat-
eral issue basically unrelated to ATV safety. In that connection, it should be noted
that the last Section 12 case the Commission filed on its own behalf, involving alu-
minum wire, was litigated for five years on the collateral issue of jurisdiction, and
was eventually lost on that point alone.

On (a), there is no time limit within the DOJ must respond. However, since the
CPSC decided to refer the case to the DOJ, and since 456 da{ls have elapsed from the
date of the referral within the meaning of Section 27(bX7), the CPSC is authorized to
institute civil proceedings in its own name, using its own attorneys if it so chooses.

As for (b), preliminary estimates of the staff and resources that might be neces-
sary if the Commission were to represent itself in court have been made by the
Commision’s Office of General Counsel. However, a definitve determination of these
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costs has not been reached and, even if such an esstimate was available, I do not
believe it would be wise for the CPSC to proceed on its own. Fisst, for the reasons
cited above, experienced DOJ attorneys will be very helpful to our case. And second,
the DOJ has acknowledged that it is already representing the CPSC at this stage.
That it took somewhat longer than 45 days for the DOJ to reach that conclusion is
understandable in light of the complexity of the issues, the 14,000 page record and
the nature of the remedies being sought. ;

Question 4. 1a there a need to more specifically define “imminently hazardus con-
asl;ggr plrg‘;luct“ as that term is used in the Consumer Product Safety Act (CPSA)

ion 127

Answer. No. There tern. .mminently hazardous consumer product” is necessarily
broad to cover a variety of situations where use of the statute would be in the public
interest.

Question 5. What is the average length of time required by the Consumer Product
Safet ergmmiion (CPSC) to develop and implement a mandatory product safety
standa

Answer. The agency has not routine}l{ tracked the time frame required to imple-
ment all of its mandatory standards. However, a sample of three (3) standards re-
vealed that an average of 5.5 years development time was required.

Question 6. What is the average length of time required for the development and
implementation of a voluntary standard?

nswer. A recent study of thirty-two (32) standards projects revealed an aveage
time spent of 3.4 years. It is important to note, however, that the Commission does
not always participate in the development of totally new standards. Most of our ac-
tivities involved the improvement of existing standards. Nevertheless, it is signifi-
cant that, of these 32 voluntary standards projects, 13, or 41%, were accomplished
in two (2) years or less. As a consequence, when mandatory and voluntary standards
are compared, the amount of time needed for development purposes can be consider-
ably less for a voluntary standard.

gueszion 7. Do you perceive any problems or conflicts resulting from the initiation
by the Consumer Product Safety Commission (CPSC) of litigation against the ATV
industry, while at the same time the Commisgion is engaged in development of a
voluntary ATV standard, in cooperation with the same industry?

Answer. To date, no. The CPSC staff is working with the ATV industry to develop
a voluntary standard to address ATV performance characteristics, including dynam-
ic stability. This effort is continuing even thoulgh the ATV industry knows the Com-
mission voted 2-1 (I dissented) to seek an enforcement action under Section 12 of
the Consumer Product Safety Act (CPSA). In that context, it should be noted that
Section 12(c) also provides that: “Where appropriate, concurrently with the filing of
such action or as soon thereafter as may be practicable, the Commission shall initi-
ate a proceeding to promulgate a consumer product safety rule applicable to the
consumer product with respect to which such action is filed.” This provision makes
it clear that a rulemaking proceeding, which necessarily involves potential reliance
on a voluntary standard under the Consumer Product Safety Act, is not inconsistent
with litigating an “imminent hazard" case.

Question 8. What is your view of state efforts to address safety problems associat-
ed with ATVs?

(a) The Specialty Vehicle Institute of America has developed a model state statute
regarding ATVs. the Consumer Product Safety Commission (CPSC) been active
in the development and dissemination of this statute?

Answer. A review of state laws by the CPSC staff, the results of which were in-
cluded in the CPSC's ATV Task Force Report, found that less than half of the states
have enacted ref.llatory and/or educational options to deal with ATVs. Of those
states which took action, some did so based on limited technical, epidemiological
and human factors analysis. As a consequence, state regulation of ATVs follows no
set pattern and its effectiveness, in terms of i 'u_l['{,reduction. is unknown.

In November, 1986, following release of the Task Force Report, the Commis-
sion held a conference for its state designees in Louisville, Kentucky duri:;alnghich
ATVs were discussed extensively. Greater federal-state cooperation on ATVs and
other product safety issues has been the result. In addition, the Commission sent a
letter (on January 28, 1987) to all Governors stressing the importance of ATV
safety. Information was provided on injury and death data, the unique handlin
characteristics of AT'Vs, minimum age recommendations, the virtues of wearing hel-
mets and protective clothing, and the importance of not consuming alcohol, riding
with a passenger or riding on paved roads.

Also, the C has shared ATV safety information with a Model State ATV Leg-
islation Committee (composed of representatives from Kentucky, California, Tennes-
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see, and Connecticut) formed to develop draft model state legislation. This commit-
tee reviewed and considered the California ATC Act, the Pennsylvania ATV and the
Specialty Vehicle Institute of America’'s suggested model state statute in the process
of drafting its proposed model act. This proposed Model State ATV Act was then
sent to the CPSC's state designees on May 15, 1987.

Question 9. If the Commission size remains at three, would you recommend any
changes to the Consumer Product Safety Act (CPSA), such as the number of Com-
missioners required to constitute a quorum?

Answer. My hope is that the Commission will not remain a three member body.
Such a structure retains all the administrative inefficiencies of a five member Com-
mission, while compromising the diversity that is the strength of a pentagonal body.
A single administrator would be preferable. Failing that, I would suggest a return to
the five member collegial unit, with the Commissioners, other than the Chairman,
gerving on a per diem rather than a full-time basis.

With respect to quorum requirements, it should be.noted that a quorum of two
(for a three member Commission) has the practical effect of preventing any face to
face or telephone conversations between any two Commissioners without official
meeting notice being filed in advance. However, if the Congress decides a three
member Commission is best and that the quorum requirement by two Commission-
ers instead of three, my recommendation is that one of the two Commissioners
should have to be the Chairman. That way the Commission may be able to conduct
business more frequently without jeopardizing the authority of the Chairman to ad-
minister the agency as provided for in Section 4(fX1) of the CPSA.

Question 10. If the Consumer Product Safety Commission (CPSC) were restruc-
tured as a single administrator agency, would you recommend that it remain inde-
pendent or should it be merged with another agency?

Answer. My recommendation is that the CQESC should remain independent. One
of the principal reasons I favor a single administrator above all other structural
forms for the Consumer Product Safety Commission (CPSC) is that such a structure
would result in quicker, more efficient decisionmaking. To incorporate the CPSC
into another agency would mean that the decisions of the single administrator
would likely be subject to at least one more level of review, which could defeat the
objective of streamlined decisionmaking. Also, incorporating the CPSC into another
agency might result in a lessening of the visibility currently accorded public safety
concerns which could, in turn, detract from efforts to educate and inform consum-
ers. And finally, merging the CPSC into another agency is potentially more disrup-
tive than maintaining it as an independent agency, especially at a time when the
Corrl;i-nission is heavily engaged in finding solutions to several major product safety
problems.

Question 10a. If independent, under what circumstances should the administrator
be subject to removal by the President?

Answer. The Consumer Product Safety Act (CPSA) currently provides that the
Chairman and Commissioners of the Consumer Product Safetgty Commission (CPSC)
can be removed only for neglect of duty or malfeasance in oftice. My recommenda-
tion would be to sht:{riy applj that same language to a single administrator if one
were to be appointed. Consideration might be given, however, to additgional lan-
guage to address the question of who would run the agency in the event the single
administrator were incapacitated or the office were to become vacant. .

Question 10b. If incorporated into another agency, with an administrator subject
to confirmation by the Congress, under what circumstances should the administra-
tor be subject to removal by the President?

Answer. Here again, I would recommend that causes for Presidential removal of
the administrator be limited to those that currently apply to the Chairman and
Commissioners of the CPSC: neglect of duty and malfeasance in office. But, depend-
ing on the ?:ﬁency into which the Consumer Product Safety Commission ( C) was
being merged, consideration misht be given to the question of what ha;;gens in the
event of the inm}pacity of the CPSC administrator or a vacancy in that office.

Question 11. If the Consumer Product Safety Commission (CPSC) were to be con-
verted to a single administrator agency, when should such a conversion occur and
what steps should be taken to ensure a smooth transition?

Answer. To make matters easier, I would recommend that the changeover to a
single administrator take place in three phases. Plase I, beginning immediatel
after adoption of the enabli leflislation and running until September 30, 1988,
would consist of planning for the changeover and either completion of on-going rule-
making or making provision for the ultimate disposition of proposed rules by the
future single administrator. Phase II, starting October 1, 1988 and continuing until
a permanent single administrator could take office, would be a transitional phase
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during which the agency would learn from the experience of operating under an in-
terim single administrator and make necessary refinements. Full scale, fine tuned
operations under a permanent single administrator—Phase 11I—would begin as soon
as the person nominated to fill that position by the newly elected President was con-
firmed by the Senate and sworn into office.

In addition to providing sufficient time for all the adjustments that would be nec-
essary, this phased-in approach has the virtue of making the date of the changeover
for a collegial body to a single administrator aiency (October 1, 1988) coincident
with the start of a new Fiscal Year. That, plus the recognition given to the advent
of a new administrator in early 1989 should make the conversion to a single admin-
istrator easier than might otherwise be the case.

Question 12. If the size of the Commission is permitted to return to five, how
much additional funding would the Consumer Product Safety Commission (CPSC)

uire? Is that additional funding currently available?

nswer. The 1987 apﬂropriation and our 1988 budget request include sufficient
funds to support only three Commissioners and their staffs. A budget increase of
approximately $500,000 would be required to support a return to a full-time five
member Commission.

However, such a return could be accomplished at less additional expense if the
four Commissioners, other than the Chairman, were put on a per diem rather than
a full-time basis and their staffs were reduced accordingly. Personally, I would sup-
port such an approach as the next best alternative to a single administrator.

Question 13. Please provide statistics on the number of Freedom of Information
Act (FOIA) requests processed annually by the Consumer Product Safety Commis-
sion (CPSC) since 1984, and the average length of time required to process an FOIA

uest,
nswer. The Commission has processed the following number of FOIA requests
over the past three years:

1984..... . 10,900
1985.... - 12,600
1986............. wenness 18,600

It is difficult to estimate an average length of time to process a request because
the requests vary considerably in com?lexity and response volume, and thus in
length of time to answer, A full 60% of all requests are answered within 10 days.
However, requests such as those which ask for all Commission information on a
product or class of products, or those which require sending a Section 6(b) notice to
a manufacturer, may take up to six month or more to fill.

Question 14. Please provide the same information requested in Question 13 for

reedom of Information Act (FOIA) requests involving the Consumer Product Safety
Act (CPSA) Section 6(b) matters, :

Answer. Under the Section 6(b) provisions, all material provided to FOIA reques-
tors must be cleared to ensure that it is suitable for release. Apfruximabely one-
third of the materjal contains product or manufacturer-related information requir-
ing information notification to manufacturers or special processing (such as excising
identities) before release to the requestor. This percentage has not changed signifi-
cantly over the three year period.

'‘During each of the last three years, the Consumer Product Safety Commission
(CPSC) has sent approximately 1,000 notices to manufacturers and private labelers.
When notices must be sent to manufacturers or others regarding release of informs-
tion which identifies them, the processing time is well above the average for all
FOIA requests. We estimate that, on average, it takes approximately six months to
fill such requests.

Question 15, How many Freedom of Information Act (FOIA) requests were denied
by the Consumer Product Safety Commission (CPSC) in whole or in part in each
year since 1984, because of Section 6(b)?

Answer. The number of requests denied on Section 6(b) grounds are as follows:

The decline in rec}uest denials reflects a change in Commission policy r{a‘garding
the release of unconfirmed complaints received from individual consumers. With the
passage of the 1981 amendments to the CPSA, all unconfirmed complaints were
withheld from FOIA requestors. However, beginning in 1983, consumers were asked
to verify, in writing, the informaiton contained in complaints and manufacturers
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were given an opportunity to comment on the complaint. As more and more com-
plaints are being verified, fewer and fewer of them are being withheld from FOIA
requestors,

' %uestion 16. Should cost/benefit analysis such as that required by the Consumer
Product Safety Act (CPSA) Section 9 also be considered by the Commission in Sec-
tion 12 and/or Section 15 perceedings?

(a) In your view, is such consideration in Section 12 and/or Section 15 proceedings
currently required?

(b) Should the CPSA be modified to address use of cost/benefit analysis in Section
12 and/or Section 15 proceedings?

Answer. While not the only analytical tool that can, or should, be used by the
Commission, I believe that cost benefit analysis can be very helpful with respect to
Section 12 and Section 15 proceedings. By quantifying advantages and disadvan-
tages, cost-benefit can help both the Commission and the manufacturer evaluate the
various aptions and reach mutually satisfactor{‘ decisions. Depending on the circum-
stances, it could prompt the Commission to seek and/or a manufacturer (or distribu-
tor) to accept a more swelggini remedy than was initially anticipated or proposed.
Furthermore, since the CPSC has the relevant economic data available in most in-
stances, a cost-benefit analysis can usually be done by one of our economists in a
relatively short period of time.

With resKect to (a), there is no specific language in either Section 12 or Section 16
of the CPSA that requires the use of cost-benefit analysis. Nor has there ever been a
court ruling requiring that such an analysis be done pursuant to either of those Sec-
tions. However, Section 12, unlide Section 15, does contain the phrase “unreason-
able risk of death, serious illness or severe personal injury” within the definition of
an “imminently hazardous consumer product.” In rulemaking contexts, courts have
interpreted the phrase, “unreasonable risk”, in such a way as to require a balancing
of costs and benefits. Consequently, while there is no explicit requirement that cost-
benefit analysis be done for an imminent he~ard proceeding, I believe a court may
well require, based on the statutory langu - ‘“unreasonable risk,” a balancing of
costs and benefits in such a case. As far as (b) is concerned, 1 am satisfied with the
statute as it now reads.

Question 17. Please indicate whether you would support or oppose the following
groposed changes to the voluntary standards process of the Consumer Product

afety Act (CPSA) Section 7 and 9:

(a) Amend the CPSA Section 7 to permit interested persons the right to request
immediate agency review of the Consumer Product Safety Commisgion (CPSC) reli-
ance on voluntary standards on the grounds that the development of such standards
is unreasonably delayed or that the standards themselves are deficient.

Answer. I would oppose this provision in that it is something that interested par-
ties may already request under the Administrative Procedures Act. Under this Act,
interested parties mai,; retition the Federal Government to promulgate rules. If
anyone has reason to believe that the Commission’s reliance on a particular volun-
tary standard to address a hazard has been misplaced for any reason, that person
may petition CPSC to proceed with the development of a mandatory standard ad-
dressing that hazard.

(b) Amend Section 7 as described in Question 17a and provide also that such de-
termination by the CPSC may be subject to immediate judicial review.

Answer. I would oppose this provision as well since it diminishes the Commis-
sion’s role as an independent regulatory agency. If the Consumer Product Safety
Commission's (CPSC) decisions not to proceed with rulemaking are subject to rou-
tine legal review, the agency's responsibilities, in real terms, will have been shifted
to the Judicial Branch and this is not what I believe the Congress intended when it
created the Commission. 1

(¢), Require that the CPSC may defer only to voluntary standards that have been
developed through a consensus process providing for notice, opportunity for a par-
ticipation, balance of voting interests to take account of all interested parties, and a
procedure for review of such development process.

Answer. This would be an unwarranted intrusion by the Federal Government into
a process that I believe is working very well at present. It is important to under-
stand that the Federal Government as a whole, and the Commission as a federal
agency, requires openness in all of the voluntary standards development activities
in which it participates. Office of Management and Budget Circular A-119 contains
such provisions as do the Commission’s own regulations dealing with agency partici-
pation in voluntary standards (16 C.F.R. Part 1032), Existing provisions encom-

in procedures of organizations like ASTM and the American National Stand-
ards Institute (ANSI]) already require consensus before a voluntary standard is pub-
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lished. Thousands of voluntary standards have been published using the consensus
process; explicitlg requiring that it be used under the Consumer Product Safety Act
is unnecessary. Only a few standards have been developed outside the ASTM and
ANSI process, and these generally have been effective addressing the hazard.

(@) Amend Section 9 to require that a limitation be imposed on the amount of
time the Commission has to publish a notice of proposed rulemaking following the
issuance of an advanced notice of proposed rulemaking.

Answer. This would appear to be a simple solution to what many people believe is
a complex problem. However, as can happen with simple solutions, unseen difficul-
ties would arise. The Commission cannot know, in advance, the amount of time nec-
essary to gather the best available data, analyze it and make a decision whether or
not to proceed with the development of a rule. Setting arbitrary time constraints
would transform the system into one whose objective is meeting a time dealing,
rather than one whose objective is protecting the public interest. Such a decision
could lead to less protection for consumer and/or place an unjustifiable burden
upon industry. For this reason, this concept is one that I cannot support.

(e) Amend Section 9 to clarify that deferral to a voluntary standard may occur
only where the standard actually exists.

Answer. This concept poses fewer problems than those outlined in the few previ-
ous questions. Experience has shown that a voluntary standard can be developed
more quickly than a mandatory standard. However, the precise wording of this pro-

| would need to be examined carefully and it is worth noting that the Consumer

roduct Safety Commission (CPSC) staff may come to a conclusion that a voluntary

standard is adequte before it is formally approved by the independent standards or-
ganization to which it was referred.

() Amend Section 9 to define more specifically the role the Commission and its
staff should pay in the development of a voluntary standard.

Answer. Without a clearer understanding of the specifics, I am unable to give a
definitive response. However, It should be reiterated that the Commission and its
staff currently are guided by published policy (16 C.F.R. 1032 and 1033) on the role
to be played in voluntary standards activities. In addition, the Commission has fol-
lowed the guidance set forth in QMB Circular A-119. These provisions would appear
to me to be sufficient, hence additional guidance provided in the Consumer Product
Safety Act (CPSC) would be superfluous.

Question 18. Please indicate whether you would support or oppose the following
Srovisiona of the enclosed legislation (S. 1077 and H.R. 3456), introduced during the

9th Congress to reauthorize the Consumer Product Safety Commission (CPSC):

(a) Clarify the CPSC authorit?' to disclose product hazard information to the CPSC
contractors (Section 2 of S. 1077).

Answer. | am satisfied that Section 6(a) of the CPSC is working well at present
and I do not believe it should be changed.

(b) Relax conflict-of-interest standards imposed on members of the CPSC chronic
hazard advisory panels (Section 3 of S. 1077).

Answer. This reform would be highly desirable for the effective establishment and
functioning of Chronic Hazard Advisory Panels (CHAPS). The Commission has often
found it necessary to disqualify otherwise ltgghly qualified nominees for these panels
because they were employed by, or consulted for, firms that made or marketed con-
sumer Froducts totally unrelated to the subject matter of the panels. This reform
would limit the prohibition to those associated with firms that made or marketed
consumer products “that may be the subject of the panel’s investigation.”

(¢) Impose a floor on the number of Consumer Product Safety Commission employ-
ees (Section 201 of H.R. 3456).

Answer. I do not believe that maintaining an adequate staffing level is best ad-
dressed by legislative action because it would limit management flexibility. Manage-
ment must maintain the pr?‘lﬁative to increase or reduce staffing levels in order to
respond to changes in the go ucts under study and fluctuations in agency funding.
For example, in 1986, the Commission met the Gramm-Rudman-Hollings sequestra-
tion target primarily by limiting staff hires. This option might not have been avail-
able to us had a légslative floor been in place. Similarly, our ability to rely on con-
tact experts rather than in-house staff for short-term technical work could be ad-
versely affected by such a provision.

(d) Repeal the cellulose standard (Section 301 of H.R. 3456).

Answer. As long as repeal of the cellulose standard was effected by Congress, I
would have no objection. However, due to the resources that would be requried, I do
not think the Commission should attempt to repeal the cellulose standard on its
own. There are simply too many other projects more deserving of the Consumer
Product Safety Commission’s time, effort and money.
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(e) Repeal the swimming pool slide rule (Section 302 of H.R. 3456).

Answer. Here again 1 am not in favor of the Commission taking the initiative to
repeal the swimming pool standard for the reasons given on the cellulose standard.
But I would not oppose the Congress doing so.

(D Require the establishment and publication of the CPSC Eriorities and agenda
prior to the beginning of each fisca i\gaar and require a public hearing on such
agenda and priorities (Section 304 of H.R. 8456).

Answer. I believe legislative provisions addressing CPSC’s priorities and agenda
are unnecessary. The Commission develops its priorities well before the beginning of
each fiscal year and an important part of that process is a public hearing held s
cifically to solicit outside opinions and recommendations as to what those priorities
should be. Each year, we receive numerous public suggestions which 1 consider ex-
tremely valuable since they contribute not only to the Commission’s decisions on
priorities, but also to much of cur non-priority work on product hazards.

With respect to our annual agenda, or Operating Plan, I would note that, as in
the case of priority project selection, all relevant Commissionn meetings are open to
the public, Individuals and groups mﬁy comment on the discussions or the impend-
ing decisions in writing at any time, However, the Operating Plan evolves from, and
almost always reflects, the decisions made by the Commission during consideration
of its priority projects and adoption of its budget. Most of the changes are those re-
sulting from Congressional adjustments (during the appropriations process) to the
CPSC's budget request.

0£F} Modify or stutﬁr the regulation of fixed-site amusement rides (Section 201 of 8.
1077 and Title 4 of H.R. 3456).

Answer. Fixed site amusement rides are a matter best left for state and local ju-
risdictions to late. However, I would favor the study proposal adopted by the
U.S. Senate on July 24, 1985, dealing with fixed site amusement rides.

(h) Establish a procedure for Congressional review of new!gv lpromulgated Con-
sumer Product Safety Commission (CPSC) rules (Section 16 of S. 1078 [not enclosed]
and Section 303 of H.R. 3456).

Answer. As [ have testified in the past, I favor inclusion of a legislative veto pro-
vision in the CPSC’s authorizing statute. My preference would be for the joint reso-
lution of disapproval approach since requiring action to specifically affirm rules
might mean that some proposed rules would die from lack of action.

estion 19, Should the Consumer Product Safety Act (CPSA) be amended to
define more specifically the qualifications required for appointment as a commis-
sioner of the Consumer Product Safety Commission? If your response is yes, what
additional cﬁlalifications should be adopted?

Answer. No.

(iiuestion 20, Please ﬂrovide data regarding the number of Section 15 product re-
calls durin%the past three years and the amount and number of civil penalties as-
sessed by the Consumer Product Safety Commission (CPSC) during the past three
years.

Answer. The number of Section 15 product recalls initiated in each of the last
three years is:

The number and amount of civil penalties are:

Number Amount
Year:
FOBA ..o et st s na s e : 5 $117,750
1985 Yoo 2 835,000
1986 . 3 250,000

QUESTIONS SUBMITTED BY Ssnuor& McCAIN 10 CoMMISSIONERS DAWSON AND
RAHAM

Question 1. Do you perceive any problems or conflicts resulting from the initiation
by the CPSC of litigation against the ATV industry, while at the same time the

mmission is elgaied in development of a voluntary ATV standard, in cooperation
with the ATV industry?
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Answer (Dawson). Without commenting specifically on the ’fliuesticn of potential
litigation, my response to this question is that the hazards of ATVs are so great that
any legitimate activity undertaken, whether by the Commission alone or in coopera-
tion with industry is appropriate and in the public interest. It is not unusual, for
example, for the Commission to continue voluntary standards i}articipation even
while considering Section 15 actions against a manufacturer. I believe that if an in-
dustry understands that the Agency is ready and will to utilize its enforcement
tools, it is more likely to undertake genuine efforts to resolve product hazards.

Answer (Graham). I see no problems or conflicts. Obviously, we are in an adver-
sarial position in the enforcement action, while we must cooperate in the adoption
of the voluntary standard. The Commission has certain objectives it wants to
achieve. Since the voluntary standard route has not sufficiently addressed the safety
problem, the Commission has authorized an enforcement action under Section 12 of
the Consumer Product Safety Act (CPSA). While the Commission continues to work
with the industry on Phase 2 of the voluntary standard, dealing with performance
characteristics of ATVs, Section 12 action is viewed as the potenially most effective
enforcement tool at this stage, and we are continuing our litigation effort. Our ac-
tions are not inconsistent.

Question 2. What is your view of state efforts to address safety problems asso-
ciated with ATVs?

Anawer (Dawson). To date, state efforts to address ATV safety problems have been
spotty. But the Commission will continue to press aggressively for State action. We
have gone on record in a letter to Governors (copy attached) that the Agency be-
lieves additional State action is needed and that we are ready to provide whatever
assistance is needed. I intend to watch carefully in the next few months to see
whether we can develop additional initiatives to aid States in addressing their
unique responsibilities in this area.

U.S. Consumer Probpuct SareTy COMMISSION,
Washington, DC, January 28, 1987.

Hon. HaroLb Guy HunT,
State Capitol,
Montgomery, AL.

DeArR GovERNOR HUNT: We are writing to inform you of a serious safety problem
presented by All-Terrain Vehicles (ATVs), and to enlist your state’s assistance in
taking measures that will help reduce the large number of injuries and deaths asso-
ciated with these vehicles. ATVs are motorized off-road vehicles designed to travel
an three or four low-pressure, balloon-like tires.

From the period January 1, 1982 through November 6, 1986, the Commission has
been made aware of 644 ATV-related deaths nationwide, including 17 deaths involv-
ing ATVs in the state of Alabama. Furthermore, 47 percent of the victims were
under 16 years of age and 21 percent were under 12 years of age. During this same
period, the Commission staff Eeas estimated that over 268,000 ATV-related injuries
were treated in hospital emergency rooms nationwide. As with the fatalities, about
half of the injuries occurred to children under 16 years of age.

On December 18, 1986, the Commission voted to pursue several courses of action
designed to address this critical safety issue, including additional technical work ad-
dressing the performance characteristics of ATVs. However, this technical work will
not be completed in the near future, and more importantly, several critical factors
attending ATV use are more appropriately the subject of state or local activity. As a
result, the Commission staff during the course of the Commission’s investigation of
the safety hazards associated with ATVs. During the course of this two-year effort,
the Comimission obtained an extensive amount of information concerning injuries
and deaths; the unique handling characteristics of ATVs; minimum age recommen-
dations; the need for wearing helmets and protective clothing; and the importance
of not consuming alcohol, riding with a passenger or riding on paved roads. We have
enclosed a cox{‘ of the Commission’s December 18 decision, as well as a summary of
our study of ATV safety issues and an ugcelate of injury and death statistics.

We believe that this information will be of interest to you in considering the need
for appropriate or additional action in yonr State. More detailed information on this
decision is available from the Commission’s Headquarters and Regional Offices, and
og;‘d ae:;ial‘f can offer any further technical or administrative support which might be
n ;

Your assistance and that of your colleagues in the Alabama State legislature will
be invaluable in helping reduce the risk of injury to the riders of ATVs in your
State. The Commissioners and staff of the CPSC look forward to addressing this
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problem cooperatively with you and your staff. We would be pleased to discuss this
matter with you further should you so desire.
Sincerely,
TERRENCE SCANLON,
Chairman.
ANNE GRAHAM,
Commissioner.
CaroL G. DAwsoN,
Commissioner.

Answer (Graham). A review of State laws by CPSC staff found that less than half
of the States have reacted to the increase in injuries and deaths from the use of
ATVs through a variety of regulatory and educational options. Most States that
have rea to the problem may have done so on limited or little technical, epide-
miological, and human factors analysis. The States that regulate ATVs follow no set
patktem. and the effectiveness of their regulations, in terms of injury reduction, is
unknown.

On December 18, 1986, the Commission directed the staff to prepare a letter on
the Commission's behalf to be sent to all Governor's stressing the importance of
ATYV safety. The letters were mailed on January 28, 1987, providing the States with
information, such as data on injuries and deaths, information concerning the unique
handling characteristics of ATVs, minimum age recommendations, the importance
of wearing helmets and protective clothing, and not consuming alcohol, riding with
a passenger, or riding on paved roads. In those letters we also offer to assist the
States by providing technical or administrative aufhport if needed.

Question 5. 1s there a need to more specifically define “imminently hazardous
gtétspmﬁrzs? product” as that term is used in Consumer Product Safety Act (CPSA)

ion

Answer. (Dawson). Although the Commission has historically not used this most

erful of all CPSA tools frequently, I believe any effort to re-define “imminently
azardous consumer product” is unnecessary. In my view, this section is reserved
for the most serious of all product hazard and is to be used with great caution. It
might impair the Commission’s ability to take such actions where appropriate if the
definition were to be narrowed. .

Answer (Graham). No. The term “imminently hazardous consumer product” is
necessarily broad to cover a variety of situations where use of the statute would be
in the public interest. I prefer a broad, flexible definition, rather than one that is
highly ?eciﬁc, because it enables the Commission to respond to a wide range of po-
tential dangers to the public. A most specific definition might prevent enforcement
action where protection of the public would be warranted, ,

Question 4. If the Commission size remains at three, would you recommend any
changes to the Consumer Product Safety Act (CPSA), such as the number of Com-
missioners required to constitute a quorum?

Answer. (Dawson). Yes, as I have stated publicly, I believe that, should the Com-
mission remain at its current level of three, it makes sense to change the CPSA to
require a quorum of two, rather than the present three, to conduct Aﬁency business.
Further, 1 do not agree with the Chairman’s assertion that one of those two mem-
bers should be the Chairman, Such a requirement would effectively prevent the
other two members of the Commission from taking action in the absence of the
Chairman. I do not believe that is what Congress intended.

Answer (Graham). Yes. As long as the Commission structure remains a three
member body, I strongly favor changing the quorum requirement to two members
rather than all three.

Section 4(d) of the Consumer Product Safety Act (CPSA), anticipating a five
member Commission, states that . . . three members of the Commission shall con-
stitute a quorum for the transaction of. business.” Current appropriation language
limits us to funding no more than three Commissioners, so now all three must
always be present to conduct business. The present quorum provision has the practi-
cal effect of enabling one Commissioner to single-handedly block a majority of the
Commission from taking any significant action with which that Commission
member disagrees.

If the Commission is to be limited to three members, the statute should also be
changed to indicate a quorum requirement of two. Such an action is imperative if
the Commission is to conduct its business in an expeditious manner,

In addition, I strongly disagreed with the Chairman’s recommendation that one of
those two members should be the Chairman. Under that scenario, if the Chairman
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were absent, the Commission would not be able to conduct business. That is exactly
part of the problem we have faced for the last year. Further, Congréss provided for
a Vice Chairman to act in the Chairman’s absence.

Question 5. If the CPSC were restructured as a single administrator Agency,
would you recommend that it remain independent or should it be merged with an-
other Agency?

(a) If Independent, under what circumstances should the administrator be subject
to removal by the President?

(b} If incorporated into another Agency, with an administrator subject to confir-
mation by the Congress, under what circumstances should the administrator be sub-
Jject to removal by the President?

Answer (Dawson). I believe that remaining independent is important for the mis-
sion of the Agency since it provides visibility and accountability, both for the public
and the Congress.

a) My inclination would be to suggest that a single administrator of an independ-
ent Agency should be subject to removal by the President under the same circum-
Etances currently identified in the CPSA—namely only for malfeasance or neglect of

uty.

(b) My response to this question is the same as to Question 5(a). Removal should
be made subject to the conditions prescribed in the statute already—malfeasance or
neglect of duty.

nswer (Graham). Although I believe, and have stated publicly, that there are sig-
nificant benefits for supporting a collegial structure, I feel it is prudent to review
the merits of the Department of Health and Human Services’ draft bill, the “Con-
sum?lr Product Safety Act Amendments of 1987 before I would make such a recom-
mendation.

(a) The CPSA currently provides that the Chairman and Commissioners of the

CPSC can be removed only for neglect of duty or malfeasance in office. I would rec-- -

ommend applying that same language to a single administrator of the CPSC if one
were to be appointed.

(b) As stated in response to Question 5(a) I would recommend that causes for re-
moval by the President of the Administrator be identical to those that currently
apply to the Chairman and Commissioner of the CPSC—neglect of duty or malfea-
sance in office.

Question 6. If the CPSC were to be converted to a single administrator Agency,
when should such a conversion occur and what steps should be taken to ensure a
smooth transition?

Answer (Dawson). Since I do not support the idea of converting the Agency to a
single administrator, I have not given much thought to the need for steps to ensure
a smooth transition. In general, it seems rational to provide for a time period of at
least two years to accomplish a genuinely orderly transition.

Answer (Graham). Since I support maintaining a collegial structure, I have not
focused on what steps would need to be taken for an orderly transition if the CPSC
were to be converted to a single administrator Agem;y. However, in general, I be-
lieve the transition should be contingent upon the confirmation of the single admin-
istrator or a time period of no more than six months, whichever would come sooner.

Question 7. Should cost-benefit analysis such as that required by CPSA Section 9
also be considered by the Commission in Section 12 and/or Section 15 proceedings?

(a) In your view, is such consideration in Section 12 and/or Section 15 proceedings
currently required?

(b) Should the CPSA be modified to address the use of cost/benefit analysis in Sec-
tion 12 and/or Section 15 proceedings?

Answer (Dawson). The use of cost/benefit analysis in compliance activities is a
subject of debate within the Commission. While ﬁy:al determinations are yet to be
made, I will offer some preliminary thoughts: It is clear that a formal, mechanistic,
cost/benefit analysis application to most compliance issues is not required, However,
the staff and Commissioners routinely exﬁect economic data to be provided when
gerious compliance issues are discussed. Whether or not such data need to be in the
form of a monetary analysis is the subject of dispute. I am not an economist, but I
believe the Commission needs to clarify its policies in this regard—both to assure
that it receives adequate data prior to decisionmaking, and to avoid any misplaced
public perception that it considers economic issues above protecting the public. As a
decisionmaker I would welcome rational, relevant economic data, but to ensure that
the public's health and safety remains our foremost consideration, any application
of formal methodologies to compliance activities should be carefully considered.

(a) No, I do not believe that the statute requires such cost/benefit analysis in
cases where a product hazard is a clear threat to public health and safety. If in pre-
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paring to litigate under Section 12, our attorneys advised that such an analysis
should be prepared, then of course it could be done as a matter of peolicy. At the
same time, the simple answer is that it is not currently required.

(b) I believe the statute is adequate as written. Neither a requirement nor a prohi-
bition would be in' order. I beleive that individual cases and overall Commission
policy should dictate when and if formal cost/benefit analysis is appropriate.

Answer (Graham). Based on my service as a Commissioner it is very obvious to
me that far and away the most productive tool the Commission has is Section 15 of
the CPSA. It is a proven life saver. This answer addresses both Questions a and b.

A review of Commission actions under Section 15 shows that since 1984 over 580
reports have been received, over 35.2 million units of products have been involved in
recalls or other types of corrective action, and almost 7 million product units being
corrected. These are products that to varying degrees did, or could have, created se-
rious injuries. Because of our investigations under Section 15 and the problems the
Commission uncovered, there are many manufacturers, importers and distributors
that have corrected problems voluntarily because a manufacturer of a similar prod-
uct agreed to recall a product.

I believe that Section 15 investigations and recalls serve to motivate firms to man-
ufacture safer products. I know that Section 15 activities have resulted in voluntary
standards being issued or improved. For example, the Compliance staff required sev-
eral manufacturers of clamp lamps to change the sockets from metal to an insulat-
ing material to Srevent electrical shocks. Once this was done, the voluntary stand-
ard was modified to require the use of insulated sockets. There are many examples
including pressure washers, ceiling fans, squeeze toys, mesh sided cribs, accordian
gates and metal chimneys.

To require that corrective actions meet a detailed cost/benefit analysis and bal-
ancing test would seriously jeopardize the most effective tool the Commission has at
its disposal to reduce injuries and deaths related to consumer products. Moreover, it
would not measurably improve the Commission's decisionmaking in these matters,

Sections 12 ! and 15 of the CPSA do not explicitly require the use of cost/benefit
analysis. When Congress added a recl:lirement for cost/benefit analysis to the Com-
mission’s rulemaking provisions in the 1981 amendments, Sections 12 and 15 were
not modified. The reasons for leaving cost/benefit analysis out of Sections 12 and 15
are both pragmatic and logical, reflecting the purpose of these sections in the statu-
tm&cscheme.

tion 9 governs prospective standards or bans where comprehensive industry-
wide judgments about safety are being made. Many aspects of a particular indus-
try's products may be subjected to design and/or performance requirements. Data
on injuries and costs is usually available always in the context of a rulemaking pro-
ceeding. In contrast, Secticns 12 and 15 deal with extremely hazardous products
that have already been manufactured and pose an immediate threat to the public.
Usually, relatively simple defects—rather than complex performance standards—
are addressed. Hazard and cost data are usually limited. If voluntary action is not
taken, an adversarial, adjudicative proceeding determines the facts.

Under Section 15(d), the Commission is empowered to recall products determined
to contain a defect which presents a substantial product hazard. This can only occur
after affording interested persons an opportunity for a hearing. The only criteria for
determining whether corrective action should be taken undergSection 156(d) is wheth-
er there is a substantial product hazard and whether corrective action is in the
“public interest.” Since the creation of the CPSC, the Commission policy has been to
correct all substantial product hazards through notice, repair, replacement or
refund of the purchase price of the %roduct. Since the vast majority of corrective
actions are voluntary, this appears to have been industry’s position as well.

Proponents of cost/benefit analysis for Section 15 matters argue that the term
“public interest” used in Section 15(d) means that any corrective action must pass
an economics cost/benefit litmus test. I think this position not only reads require-
ments into the statute that are not there, but it also makes poor policy. Ordinarily,
very little data is available in Section 156 matters on the costs and even less is avail-
able on the benefits of individual product hazards until after a full discovery period
and hearing. Nonetheless, what information is available certainly is a consideration

1 Section 12(a) of the CPSA, states that an “imminently hazardous consumer product” is one
that presents an “imminent and unreasonable risk to death, serious illness, or severe personal
injury.” Section 12(b) authorizes a court to order "such tempors;:fr or permanent relief as may
be necessary to protect the public from such risk.” Corrective action must “protect the public;”
it need not meet a cost/benefit test. Section 12 has been used only a few occasions in the Com-
mission's history.
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during the decisionmaking process. To impose on the Section 15 process an analyti-
cal technique that requires the analyst to assign a range of estimated and assumed
numbers to a varie:jy of unknowns merely to generate a numerical analysis makes
very little sense. It does not improve the quality of decisionmaking; it merely makes
the analysis—now reduced to numbers—appear to be more “objective.”

Furthermore, cost/benefit analysis ignores many of the fundamental non-quantifi-
able benefits of corrective action under Sections 12 and 15:

(1) Rec 1lls ~ive consumers a chance to take action to protect themselves. This en-
hances their taith in industry and government. They can have faith that someone is
trying to protect them from injury.

(2) uiring firms to correct defective products may motivate them, or their com-
petitors, to make safer products in the future, and te improve product quality.

(:%} Section 15 actions may motivate improvements in industry standards (as noted
earlier).

These paramount benefits are not quantifiable and are, therefors, ignored in cost/
benefit analysis. Nevertheless, they are the foundation upon which the Commis-
sion’s recall policy stands. Currently, the Commission, through its hazard riority
classification system, determines the extent of corrective action based on the seri-
ousness of the hazard. This approach takes the statutory criteria and provides fur-
ther objective criteria for decisionmaking.

Subjective considerations may enter into the consideration of even the most “ob-
jective” criteria. However, there is benefit to the public in not pretending to apply
“objective” numerical criteria through a cost/benefit approach, while intentionally
or unintentionally manipulating that “objective” criteria with subjective estimates
and assumptions. The use of such a mechanistic formula by the Commission might
encourage firms to generate such analyses to justi%f actions that their management
perceives to be in their immediate self-interest. This type of analysis has caused
courts and juries to award huge punitive damage judgments against manufacturers
who coolly calculated that they could make more money biY producing a hazardous
produccl:t that they would pay for the suffering and loss of life and limb that decision
caused.

Question 8. Please indicate whether you would support or oppose the following
proposed changes to the voluntary standards process of CPSA Sections 7 and 9:

(a) Amend CPSA Section 7 to permit interested persons the right to request imme-
diate Agency review of CPSC reliance on voluntary standards on the grounds that
the development of such standards is unreasonably delayed or that the standards
themselves are deficient.

(b) Amend Section 7 as described in Question 8(a) and provide also that such de-
terminations by the CPSC may be subject to immediate judical review.

(c) Require that the CPS may defer only to voluntary standards that have been
developed through a consensus process providing for notice, opportunity for partici-
pation, balance of voting interests to take account of all interested parties, and a
procedure for review of such development process.

(d) Amend Section 9 to require that a limitation be imposed on the amount of
time the Commission has to publish a notice of proposed rulemaking following the
issuance of an advance notice of proposed rulemaﬁing.

(e) Amend Section 9 to clarify that deferral to a voluntary standard may occur
only where the standard actually exists.

(fg Amend Section 9 to define more specifically the role the Commission and its
staff should play in the development of a voluntary standard.

Answer (Dawson):

(a) An additional statutory provision for Agency review of its decision to rely on a
voluntary standard would ge unnecessary, since a right to petition the Agency to
proceed with mandatory rulemaking already exists.

(b) It is my understanding that judicial review is already available under the Ad-
ministrative Procedures Act for final Agency action.

(c) Althouﬁh I support measures that would provide for consensus standards-deve-
lopoment, adequate public notice, and full participation by consumers, amendin
the statute in such a manner might unduly hinder the Agency from using all avail-
able means to address safety issues. In general, where the private standards-setting
process is working well, the Federal government should allow it to continue without
intervention. Many standards-setting procedures already provide for public partici-
pation and this is desirable. To impose additional requirements through amending
the CPSA would, I fear, interfere with the Commission’s effort to achieve adequate
public safety levels by working with the private sector. :

(d) Although I sympathize with the goal of such a proposal;ie., to address safety
issues in a timely manner so that the public is protected, I believe that imposing
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time limitations would unduly constrain the Agency and might lead to imprudent or
hasty decisionmaking. Rather, I believe that Congress, through its oversight process,
can give impetus to Cornmission action where such action may seem unduly slow,

{e) There may be some benefit to such an approach, though the language would
need to be carefully drafted. I have given a great deal of thought to the whole area
of the Commission’s involvement with, and deferral to voluntary standards. Some
statutory amendment to clarify thg government’s responsibility in the process might
be desirable. I would prefer to see such activity restricted to. product areas which
present a clear hazard to the public; in other words, the Commission would have to
make a preliminary determination that a specific consumer product presents a risk
of injury that demands particularly prompt action. To provide additional back-
ground regarding my thinking on this matter, [ am attaching a memorandum to the
Commission which I submitted in January, 1985. One of the benefits or using such
procedures is that manufacturers would take their safety responsibilities more seri-
ously if there were a more formal deferral process. The other benefit is that if the
Commission limited its participation in voluntary standards to products which
present some defined level of unreasonable risk of injury, our resource allocation
problems would be easier to resolve.

(f) Since the Commission already has a regulation in place governing its staff's
role in working in voluntary standards development, amending the statute in this
regard may be unnecessary. Alternativelg, perhagﬂ the Commission should review
and amend those regulations (16 CFR 1031 and 1032). I would be hagpy to address
this question in greater depth if there are specific recommendations the Subcommit-
tee wishes to make.

Answer (Graham):

(a) I do not believe a statutory amendment is necessary or appropriate to give in-
terested persons specific authority to request immediate Agency review of CPSC re-
liance on voluntary standards on the grounds that the development of such stand-
ards is unreasonably delayed or that the standards are deficient. To the extent the
Commission decides to rely on a Xarticular voluntary standard, this decision is al-
readéomade by the Commission. Any person already has the ri%ht to request that
the Commission take a particular action such as engaging in rulemaking. It would
appear unnecessary to provide an additional statutory right to request the Commis-
sion to take particular action.

(b) To the extent the Commission formally decides not to take a particular course
of action and that decision is final Agency action, any member of the public may
already seek judicial review of that decision under 5 U.S.C. § 702, Thus, there ap-
Pears to be no reason to amend the statute to include a specific provision authoriz-
ng lawsuits of the type described.

(c) I believe an amendment that would allow the Commission to defer only to vol-
untary standards developed through a consensus process would not be in the public
interest. While I support issuance of voluntary standards through a consensus proc-
ess that allows an opportunity for all points of view to be heard and considered, it
would be self-defeati’ng to prohibit the Commission from relying on a voluntar
standard that adequately addresses an unreasonable risk of injury and for whic
there will be substantial compliance simply because of the method or procedure
used to develop that standard. The primary goal of the Commission is to protect the

ublic from unreasonable rigsks of injury associated with consumer products. The

mmission should be allowed to use sny existing standard to accomplish this goal.

(d) While Congress may wish to provide guidance on timeframes within which a
notice of proposed rulemaking should follow an ANPR, I do not believe a statutory
amendment is necessary. It is the Commission’s responsibility to determine when to
proceed with the various stages of rulemaking. To the extent the Commission is
slow to act, Congress through its oversight responsibility can address that problem.
The problem with mandatory timeframes is that they do not give the Commission
the flexibility it may need in any particular situation.

(e) I believe this proposal has merit. Under the current procedure, the Commis-
sion in its ANPR invites any person to submit an existing voluntary standard, or a
statement of intention to modify or develop a voluntary standard. Where no ade-
quate voluntary standard exists, the Commission is not required to accept an offer
to modify or develop a voluntary standard. Rather, it may proceed to the issuance of
a pro rule. Nonetheless, if the suggested amendment were adopted, I believe it
would give voluntary standards organizations and industry members increased in-
centive to issue a voluntary standard before the Commission determines it neces-
sary to start a rulemaking proceeding. I believe industry members might review the
adequacy of voluntary standards more frequently and upgrade those standards rou-
tinely if the suggested amendment were enacted.
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(0 I believe a statutory amendment requiring the Commission to define more spe-
cifically the role the Commission will play in the development of a voluntary stand-
ard is unnecessary. The Commission currently has in place a regulation concerning
employee membership and participation in voluntary standards organizations, 16
C.F.R. Part 1031. This regulation explains how the Commission staff will participate
in voluntary standards activities. If necessary the Commission could amend this reg-
ulation ¥ issue another regulation concerning its involvement in voluntary stand-
ards activities. This would be less drastic than a statutory amendment.

Question 9. Please indicate whether you would support or oppose the following
provisions of the enclosed legislation (S. 1077), pertions of S. 1078, and H.R. 3456
introduced during the 99th Congress to reauthorize the CPSC:

(a) Clarify CPSC authority to disclose product hazard information to CPSC con-
tractors (Section 2 of S. 1077).

(b) Relax conflict-of-interest standards imposed on members of CPSC chronic
hazard advisory panels (Section 3 of S. 1077).

(¢) Impose a floor on the number of CPSC employees (Section 201 of H.R. 3456).

(d) Repeal the cellulose standard (Section 301 of H.R. 3456),

(e) Repeal the swimming pool slide rule (Section 302 of H.R. 3456).

(f) Reqiuire the establishment and publication of CPSC’s ﬁriorities and agenda
prior to the beginning of each fiscal year and require a public hearing on such agen-
das and priorities (Section 304 of Hl{ 3456).

(g) Modify or study the regulation of fixed-site amusement rides (Section 201 of S.
1077 and Title 4 of H.R. 3456).

(h) Establish a Frocedure for Congressional review of newly promulgated CPSC
rules (Section 16 of S. 1078 and Section 303 of H.F. 3456).

Answer (Dawson):

(a) Yes, I support clarification in this regard.

(b) Yes, I would support such a provision. In the past, the Commission has found
it dgﬁffult to obtain the services olP qualified nominees given the present limitations
in the law.

(c) No, I do not favor such a provision. I fear it would unduly limit the ability of
the Commission to respond to management priorities.

(d) According to the Commission’s most recent report to Congress on this stand-
ard, (for August 25, 1986 through February 24, 1987), the Agency has not inspected
any manufacturer of cellulose insulation or collected any samples of insulation. No
State has requested testing of cellulose insulation during that period. Inasmuch as
there does not appear to be a pressing need for continued enforcement of such a
standard, and since the American Society for Testing and Materials currently has a
cellulose insulation standard, perhaps the time has come for repeal. If such repeal
could be accomplished legislatively, rather than through the Agency’s rulemaking
procedures, I would have no obl'!'ection to such a provision. If the Agency’s staff iden-
tifies any major problems in this area in the future, CPSC still has other enforce-
ment tools available to deal with them.

(e) 1 do not have sufficient information to give a yes or no answer to this question.
However, if the Congress does decide to repeal this standard, the Commission would
want to take immediate measures to assure that an adequate voluntary standard
could take its place.

(P Currently, the CPSC does hold public hearings on the establishment of its pri-
orities. Recommendations are received from a variety of public sources. In addition,
the len’mission has a set of regulations at 16 CFR 1009.8 governing its priority-set-
ting role.

If the question regarding agenda refers to development of the Agency’s Operati
Plan, then that procedure is also public under provisions of the Sunshine Act.
would note that 16 C.F.R. 1009.8(b) defines and proscribes the general policies under
which the Commission operates. The regulation specifically requires that the Chair-
man keep the Commission advised of, and seek its guidance on, significant prob-
lems, policy questions and solutions throughout the glanning cycle leading to the
development of budget requests and ol]l)eration plants. It also requires that priorities
be established by majority votes on all requests for apgropriations, an annual oper-
ating plan and any revisions thereof. Given the fact that the majority of the Com-
mission raised objections to the Chairman'’s official submission of the 1988 budget to
Congress and that in one instance, the Chairman failed to abide by a majority vote
on the 1987 operating plan, this provision may need to be strengthened legislatively.

(g I have in the past indicated my support for the proposal to study the need for a
Federal role in the fixed-site amusement ride area. However, I do not sugport an
immediate proposal to grant overall jurisdiction to the CPSC for all fixed-site
amusement rides, since I believe the CPSC staff is not equipped to deal with this
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type of safety problem. Although there are areas of Federal-state cooperation that
are mutually beneficial, I believe that this may be an area of regulation that is best
left to the States and localities.

(h) As I have stated in the past, I believe that Congress has a right and a duty to
ensure that Federal Agencies are legitimately exercising ﬂower delegated to them.
Whether Congress should supervise rulemaking, through its oversight function,
through a veto mechanism, or some combination thereof, is a decision best made by
Congress itself. If Congress should decide that legislative veto of Agency rulemaking
is necessary, I would hope that the mechanism chosen would not unduly delay le-
gitimate rulemaking proceedings.

Answer (Graham):

(a) Yes. This should be supported. This has been a problem area and any clarifica-
tion would be helpful.

(b) This reform would be highly desirable for the effective establishment and func-
tioning of Chronic Hazard Advisory Panels (CHAPS). The Commission has often
found it necessary to disqualify otherwise highly qualified nominees for these panels
because they were employed by, or consulted for, firms that made or marketed con-
sumer products totally unrelated to the subject matter of the panels. This reform
would limit the prohibition to those associated with firms that made or marketed
consumer products “that may be the subject of the panel’s investigation.”

(c) In a perfect world I would not support floors in personnel levels. Normally, the
flexibility to utilize monies wherever most needed to address safety issues would be
most desirable. However, given the present circumstances I do support a floor on
the number of CPSC employees as long as adequate funds are appropriated. This
would prevent cutting personnel to unacceptable levels. It would also provide for the
filling of critical vacancies more expeditiouslf.

(d) 1 believe there is still a need for the cellulose insulation standard. Although we
have seen a reduction in demand for this material since the standard was atﬁ)pted
in 1978, a residential market for cellulose insulation continues to exist. As of 1984
approximately 300 firms still manufactured cellulose insulation, and the Commis-
sion continues to receive reports that it is involved in home fires. The Commission
has no information as to whether manufacturers conform to the provisions of a re-
lated voluntary standard developed by the American Society for Testing and Materi-
als. In view of the situation, repeal of the mandatory standard would be premature.

(e) I would not support revocation of the swimming | slide standard, even
though a court has discarded the standard requirements for signs and labels. There
i8 no voluntary standard in place for swimming pool slides and I believe that con-
sumers should be afforded protection in this area.

(f) I believe legislative provisions addressing CPSC's priorities and agenda are not
necessary. The Commission develops its priorities well before the beginning of each
fiscal year, and an important part of the process is a public hearing held specifically
to solicit outside opinions am}J recommendations as to what those priorities should
be, Each year we receive numerous public suggestions. We consider them extremely
valuable since they influence not only the Commission’s decisions on priorities, but
on much of our other work for addressing product hazards as well.

With respect to our annual afenda or Operating Plan, I would note that, as in the
case of priority development, all Commission meetings rding the plan are open
to the public. They may comment on the discussions or the impending decisions in
writing at any time. However, the Operating Plan evolves from and almost always
reflecta the decisions made by the Commission during the process described above.
Most of the changes are those resulting from Congressional adjustments to our re-
quest during the appropriations process.

(g) At this point I would not support a proposal to grant the CPSC authority over
fixed-site amusement rides. I believe this is an area of regulation better served by
State and local jurisdictions.

(h) No. This is not necessary given the fact that Congress already has the preroga-
tive to initiate review of rules without additional legislation.

tion 10. Should the CPSA be amended to define more specifically the qualifi-
cations required for appointment as a Commissioner of the CPSC? If your answer is
yes, what qﬁ:liﬁcations should be specified?

Answer (Dawson). 1 believe it would be difficult to craft an adequate set of criteria
bﬁawhich to judge the qualifications for a Commissioner. In general, it is important
that, in a collegial structure, there be an effort to achieve a balance in the back-
grounds of its members. To some degree, the requriement that no more than three
members (out of five) be of the same political party of the President is responsive to
this goal. At one point during my preparation for confirmation hearings, 1 came
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across this description of requirements of nominees, and I believe it is an excellent
descrié).tipn of the type of individual which is needed for a decisionmaking body.

“Individuals appointed must: (1) by reason of background, training, and experi-
ence, affirmatively qualify for the office to which he or she is nominated, (2) display
a temperament and ability for impartial decisionmaking; (3) demonstrate a commit-
ment to and familiarity with the laws he or she will administer, (4) possess the char-
acter, reputation and inteil_-ity vital to insuring public trust and confidence, (5) ex-
hibit a talent for leadership and executive management required to made these
Agencies function effectively in response to public interest.”

Answer (Graham). I do not believe that it is appropriate to require specific qualifi-
cations for appointment as a CPSC Commissioner. Prospective Commissioners’ quali-
fications are considered by the President and the U.S. Senate during the nomination
and confirmation process. Moreover, I am not aware of such a requirement being
imposed for other Federal Agency appointments, including Commission members. |
believe a diversity of backgrounds and qualifications strengthens the collegial proc-
€858,
Senator Gore. The vote bell you have heard. We will have a
number of other questions for the record. My colleagues are neces-
sarily on the Senate floor voting, and they too may have questions
for the record.

Again, I apologize for the procedure that we are forced to adopt
by the unusual press of business over on the Senate floor. But at
this point I am going to excuse this panel, and ask the next panel
to come forward.

And right after this vote, and at the beginning of the next vote,
we will come back and try to complete panel one, which is made up
%f Nlancy Harvey Steorts, John Byington, David Pittle, and Stuart

tatler.

If those four witnesses would come forward as a panel, I wish to
thank the members of this panel for their testimony today, and we
will stand in brief recess.

Recess.)

nator Gore. The subcommittee will come back to order.

Again, I will renew my standing apology for the circumstances
on the floor of the Senate. I just voted twice and came back, and
when this one is over, we will have a couple more votes.

For your information, in case anyone is interested, the pending

uestion on the Senate floor is whether or not Senator Quayle has
the right not to vote on the last vote, which was on the right of
Senator Warner not to vote on the vote before that one, which was
on approving the Journal that someone claimed he had read.

Anyway, it is one of those situations. It is getting like scoring
bowling in the last three frames. You sort of have to know what
you are doing.

All right, this is our first panel, Ms. Nancy Harvey Steorts,
President of the Dallas Citizens Council; John Byington with Pills-
bury, Madison & Sutro; David Pittle, Technical Director with Con-
sumers Union; and Stuart Statler, Vice President of A.T. Kearney.

And I appreciate all of you being here. As I explained before, we
would appreciate it if you would really summarize in your oral

resentation. And without objection, your full statements will be.
included in the record.

And we will begin with Nancy Harvey Steorts, President of the
Dallas Citizens Council. Welcome.
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STATEMENT OF NANCY HARVEY STEORTS, PRESIDENT, DALLAS
CITIZENS COUNCIL

Ms. Steorts. Thank you, Mr. Chairman. It’s nice to be back in
Washington.

I am speaking as an individual today. _ :

I am pleased and privileged to have the opportunity to partici-
pate in this authorization hearing for the Consurner Product Safety
Commission.

My comments today come from my experience as chairman of
the Commission from 1981 to 1984, and from my observations after
leaving that post.

As this nation addresses the critical need to be competitive in
the world marketplace, we can be proud of the fact that the United
States has indeed been a world leader in the development of safe
products, and in the education of our citizens in the safe use of
those products.

Our dramatic progress in consumer product safety in the United
States is an achievement which is shared by industry, consumers,
and by government.

The U.S. Consumer Product Safety Commission has been the
focal point of our nation’s enlightened approach to product safety,
an approach which has won the respect of leaders and citizens
throughout the world. -

As a member of the private sector since leaving the Commission
two years ago, I have met frequently with business leaders from
around the world. They always remind me of the fact that they
continue to look to the United States for guidance and leadership
on product safety issues and programs.

The 16-year history of this young and relatively small agency
reflects the very evolution of the nation’s consciousness of the
importance of product aafetir. and a parallel growth of the responsi-
bility of industry and its willingness to work cooperatively with the
government.

In 1971 the Commission was born amid conflict and contentious-
ness, as the American consumer rightfully demanded safer products.

Just ten short years later, industry began to assume its new role
_in product safety more efficiently, more effectively, and certainly
more credibly for government, industry and the consumer.

Examples of this new spirit are quite plentiful. During my ad-
ministration two companies come to mind as being two that did
what I considered a very admirable job in really dealing with seri-
ous consumer problems.

One was Johnson & Johnson, when we had the very serious rash
of Tylenol capsule poisonings. They faced this problem headon.
When they found that their tamper-resistant packaging did not
meet the Commission regulations for child resistant enclosures, in-
stead of engaging in lengthy expensive regulatory proceedings, J&dJ
admitted to the Commission that there was a problem, and immedi-
ately proposed an acceptable solution.

Similarly, MacDonald’s did the same thing when we found that
one of their little toys did not meet one of our regulations. And
those toys were taken out of the marketplace within a matter of
days.
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Both of these companies acted responsibly; saved themselves and
taxpayers millions of dollars in legal fees; and most importantly,
moved quickly to protect the American consumers. This would not
have been possible under the adversarial conditions which domi-
rlxg%d the Commission’s relationship with industry during the

S. 1

Mr. Chairman, product safety has been institutionalized in this
nation because of the work of the Commission, and because of the
new spirit of cooperation which has been carefully nurtured.

Having said this, however, I must hasten to add that the work of
the Consumer Product Safety Commission is far from finished. It
disturbs me greatly that over the last two years, the primary
public focus on the agency has too often not been on its mission to
make the marketplace safer for the American consumer.

I fear at this point that product safety has become politicized. In
December, 1984, I issued my final report as chairman of the Com-
mission to the President of the United States. In that report I
made several recommendations concerning the future of the Com-
mission, including one that the five Commissioners be replaced by
a single Administrator.

I believe the time has now come to take this important step.
While it is true that there existed healthy differences of opinion
and style of management among the commissioners during my
tenure as chairman, and indeed, throughout the history of the
Commission, the agency did not lose sight of its mission.

I fear that this may no longer be the case. For this and other
reasons, a single administrator with technical expertise and a con-
sumer orientation is needed to put the Consumer Product Safety
Commission back on course, and to ensure that its business is being
conducted efficiently and fairly.

The right individual can provide the leadership and sound man-
agement necessary to the Commission’s achievement of its major
objectives. Even if it is determined that the Commission be made
part of a larger agency, the direction and identity provided by a
single administrator, whose appointment should be confirmed by
the Senate, would be essential.

Among those objectives are the effective monitoring of compli-
ance with voluntary standards and the enforcement of those stand-
ards. As I said many times as Chairman of the Commission, I
prefer the voluntary, cooperative approach to solving product
safety problems. However, when this approach does not yield re-
sults, the Commission must be prepared to regulate. While it must
regulate fairly and efficiently, it must regulate if it is to fulfill its
purpose for being.

Also, I feel very strongly about the proposed cost-benefit analysis.

I'm concerned about this. I feel that this is impractical, and
would greatly hinder the work of the Commission. To require this
step, while consumers risk possible injury and even death is not
justifiable, and this is based on my experience as Chairman.

If anything, we must make it easier for the Consumer Product
Safety Commission to do its-job. And there are many important
challenges which remain before the Commission that I think are
still unanswered.
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I am also particularly concerned that the Consumer Product
Safety Commission spend more of its resources on the health relat-
ed problems, such as indoor air quality, carcinogenic substances,
and other continuing threats. The Consumer Product Safety Com-
mission has not been given adequate resources to address these
issues fully. The time has come to either adequately fund and sup-
port these health-related programs or to move them to other Feder-
al agencies, where they will receive the attention and resolution
which the American consumer expects.

Mr. Chairman, we are at a critical turning point in the history of
consumer product safety in the United States. I am here to tell you
that the concept and mission of the Consumer Product Safety Com-
mission are not obsolete. The product safety problems we face are
more complex and perplexing than ever before. If we are to resolve
them, we must act now to ensure that this agency which has
served Americans so well does not get caught up in the web of po-
litical rhetoric. To this end, we must review its current structure
and delivery system to guard against the backsliding from the
progress we have made.

y final report to the President outlined the means by which we
can ensure this. I would ask that a copy of this report be entered
into the record.!

The U.S. Consumer Product Safety Commission has achieved the
institutionalization of product safety in this country. I urge you to
act Ln such a manner that this nation never loses the benefit of its
work.

I hope that this subcommittee will take a look at this testimony of
those of us that have been here before, and I do feel that the future
of the Consumer Product Safety Commission is critical, and it must
not be stopped.

Thank you.

Senator Gorg. Thank you very much.

We would like to hear now from John Byington with the Pills-
bury law firm located here in Washington. Mr. Byington, it is nice
to see you again. If you could summarize your testimony, the full
statement will be in the record.

STATEMENT OF S. JOHN BYINGTON

Mr. ByingToN. I would note for the record I am with the law
firm of Pillsbury, Madison & Sutro.

Senator Gore. I am sorry. Indeed, that is Pillsbury, Madison &
Sutro, Washington, D.C. Sorry about that.

Mr. ByinaToN. I just did not want the Pillsbury company to have
a problem with that.

And I do speak as an individual. I have a very short statement,
and it says that I reviewed the April 1987 GAO report on the Con-
sumer Product Safety Commission and GAO’s findings that CPSC’s
administrative structure could benefit from change is consistent
with my very long-held and often publicly stated position that
CPSC would significantly benefit by changing its administrative
structure to a single administrator.

1 The report was not reproducible.
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I frequently testified in favor of such a change in CPSC prior to
and during my tenure as chairman in 1976 to 1978, and in general
I concur with the GAO report and its findings. And I only hope
that the 100th Congress will make the change to the single admin-
istrator so that an orderly transition can take place during the
101st Congress.

That is the end of my prepared statement. I would be happy to
answer questions.

If I could have one minute, I would like to add something based
upon what has happened here this morning, listening to what is
going on. And I would only suggest that the discussion of ATV's
this morning is kind of deja vu since the early days of this agency.

All you really need to do is to change ATV's for lawn mowers or
swimming pool slides or match books or cellulose insulation, and
you come back to the same problem of how do you deal with a reg-
ulatory approach when you are trying to deal with mandatory
standards versus voluntary standards?

And I really believe that Congress needs to address both the ad-
ministrative structure of the agency as well as the rulemaking,
standards setting procedure of the agency.

Senator McCain’s suggestion earlier this morning about the need
to repair the system I think is directly on target. I think you are
consistently faced, as this agency has been since its inception, with
the choice between the mandatory standards and the phenomenal
length of time it takes to do that and voluntary standards and the
so-called lack of enforcement, lack of Federal preemption, and the
other things that come with voluntary standards.

So I believe that there are many mechanisms available under
evolving techniques of alternative dispute resolution, and I think
we are all aware of what is going on in that whole arena as it re-
lates to trying to solve all kinds of disputes without dragging them
through lengthy legal proceedings and through some form of nego-
tiated settlement.

So the bottom line is I believe some Congressionally supported
creative solutions need to be attempted by the agency. But that in-
volves some risk taking and that is difficult enough to find in poli-
tics today to start with, much less finding two people who will vote
rrith you, which I think is a further argument for a single adminis-

rator.

Thank you, sir.

Senator Gore. Thank you very much.

Mr. R. David Pittle, "lzechnical Director with Consumers Union,
located in Mount Vernon, New York.

STATEMENT OF R. DAVID PITTLE, TECHNICAL DIRECTOR,
CONSUMERS UNION

Mr. PrrrLe. Thank you, Mr. Chairman.

I really have enjoyed comin%vdown here this mornini. It is like a
breath of fresh air. Not since Warren Magnuson sat where you are
sitting now so many years ago and questioned me about my inten-
tions and my qualifications for being appointed to the Commission,
have I heard such a board understanding and a deep commitment
to the purpose of this legislation.
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Senator Gore. Thank you. And you are not limited by the sum-
mary instructions.

Mr. PitrLi. I do have a lengthy statement, which I will submit
for the record. I will read through just part of it now.

As a member of the original Commission, I speak to you as some-
one who spent nine years weighing the many complex factors in-
volved in establishing product safety standards and bans, recalls of
substantial hazards, policies to encourage voluntary action by in-
dustry, comprehensive compliance programs, and campaigns to
inform and educate the consumer,

During that time, four different Presidents resided in the White
House and numerous Senators chaired this committee. Some things
changed and some things stayed the same.

For example, the basic mission of the agency has stayed the
same, and every Congress that has ever reauthorized this agency
has reaffirmed its clear and unmistakable purpose: to reduce and
eliminate unreasonable risks of injury to the consumer.

There has been no equivocation, and rightly so. The pain and suf-
fering from accidents involving chainsaw kickback, toxic formalde-
hyde vapors, flammable children’s pajamas, explosions caused by
leaking gas valves, unsafe infant safety gates, unstable ATV’s, and
80 on is devastating.

Promoting product safety is so important that it should tran-
scend politics. The pain and suffering, the effect on the human
body, is the same regardless of who is in the White House or who
sits on the Commission.

I note with pleasure that some things have changed for the
better. In particular, the number of injuries from lawn mowers and
children’s sleepwear and many other hazards that have been regu-
lated by the Commission have been reduced.

On the other hand, some things have changed for the worse. The
Commission staff and budget have suffered enormous cutbacks over
the past six years. I cannot forget, and I urge you on the subcom-
mittee not to forget, that former OMB Director Stockman vigorous-
l{l declared that the Administration’s first priority was to abolish
this agency and, failing that, to slash its budget.

He was open about the Administration’s motives. They cut the
CPSC back because they disliked it, not because they were contrib-
uting to a reduction of the national deficit. And if anyone doubts
g})iss,clet me read you a quote of his regarding both the FTC and the

They have created this whole facade of consumer protection in order to seize

power in our society. I think part of the mission of this Administration is to unmask
and discredit that false ideology.

I recite this history because the actions of the current Commis-
sion reveal that little has changed about the motives of the Admin-
istration or some of its appointees. The agency has promulgated no
standards, nor has it imposed any bans. Rather than pressing for
adequate voluntary standards, the Commission accepts whatever
action industry offers, and it does not defer to voluntary standards,
it grovels. And its chairman spends his days dreaming up new
ways to undermine the CPSC’s recall program.
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And the comments that I have heard this morning, where Chair-
man Scanlon indicated that the first approach is to seek a volun-
tary action, and if that does not work then to set up a mandatory
approach, is completely misguided. That is the inappropriate way
to go, and Congress never intended that that be the case.

I was the acting chairman of the Commission when that amend-
ment was enacted in 1981. The Commission does not have a man-
date to rely on mandatory standards first.

-Rather, what it is supposed to do is, when it has a completed
mandatory option and there is an adequate equivalent voluntary
standard, then it should defer to the voluntary program. But if you
do not have a mandatory standard in your hand, there is no incen-
~ tive to force progress—there is no incentive for industry to come up

to speed. Your comments, Mr. Chairman, are right on target on
that issue.

Regarding the switch to a single administrator, I think this is
one of the topics that seems to be commanding the most attention.
I discussed this issue at length in the past and will submit some
comments for the record, but I want to make two points now.

Nothing in this agency’s current structure prevents it from
acting effectively. It has the right mission and it has ample author-
ity. What it lacks is resources and leadership.

I read the GAO reﬁort on agency structure and I have to saﬁ,
with all due respect, that there is absolutely nothing new and noth-
ing convincing in it to warrant a change. I still support collegiality
and independence.

And let me explain, I think the most important feature of a col-
legial body is that the Commissioners of equal policy stature debate
the complex issues before the agency. And I am sitting here with
people that I have arm-wrestled with for nine years, and I can
guarantee you that the decisions that came out of the collective
wisdom of this group was always better than any one of us would
have been alone.

In my opinion, the quality of these decisions is always enhanced
by the collegial process.

I strongly suspect that one of the major reasons currently being
advanced for abolishing CPSC’s collegial structure is that the Com-
missioners are constantly squabbling. And while I certainly regret
that so much of what goes on these days seems to involve personal
animosity, I can see no basis for changing the agency just because
the Commissioners disagree with each other.

Disagreement is unpleasant, but it is usually healthy. And I find
no fault with robust, vigorous policy clashes.

Mr. Chairman, you sit in a body with 100 independent decision
makers of equal stature. I have seen Senate debates that I would
call lively, but others might call chaotic. But what we see is not
always calm and orderly, but I prefer what I see to a Senate of one.

I suggest the same principle applies to the CPSC, because it too
must decide matters of pressing national importance, complex fac-
tors, and necessary tradeoffs, and never enough information. To
paraphrase Winston Churchill, it is a lousy system except for the
alternatives.

And I must underscore what is the most overriding concern in
this whole debate: Good regulatory decisionmaking needs independ-
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ence from narrow expedient political pressure. As I said before,
pain and suffering from dangerous products respects no political
boundaries. And decisions to reduce pain and suffering, I submit,
should not be controlled by political considerations.

Health and safety agencies are not as independent as, let us say,
the Federal courts, and I do not think they should be. But there
must be enough independence to bar the overruling of a regulation
fashioned by health and safety officials, developed over the course
of several years, by a simple phone call from a distant political ap-
pointee who can invoke political convenience at the cost of con-
sumer safety.

And I urge you to resist any efforts to fold this agency into a
larger one, because if you think that ATV’s gets hidden in this
agency, consider the case where it is just a number on the annual
report of a much bigger agency.

I think that product safety needs to be highlighted, it needs to be
up front, and it needs its own banner.

Regarding the use of cost-benefit analysis in recalls, the agency’s
proposal is misguided. It should not be going in that direction, and
I agree with your earlier comments.

I think the current Act needs an amendment to put a floor on
the commission’s personnel complement. The staff size is being
slashed every year, and I urge this committee to put in an amend-
ment that will limit OMB'’s constant weakening of the agency.

I also believe that section 6(b) should be repealed. My prepared
statement goes in detail. It is inconceivable that a health and
safety agency has to censor the very product safety information
that consumers need. And the people who seem to be calling for no
regulation, who stress giving the consumer the information and let
them make up their own mind, are the very same people who
argue against giving out the information because it might do a dis-
service to a company.

There is one last issue that I wish you would take up during your -7

oversight hearings, and that is that the current chairman and the
rest of the Commission seems to be in the verge of requiring that,
when the compliance staff goes out to inspect a company to see if
they are complying with voluntary standards and a company re-
fuses entry, that the staff to come back to the Commissioners to
seek approval to obtain a warrant for entry.

That is a ridiculous approach. If the agency is going along with a
voluntary program, then the company ought to let the compliance
staff inspect to see if they are complying with the standard. By the
Commission requiring the staff to come back for approval for a
warrant, in my opinion, weakens further their approach to making
products safer.

And finally, regarding fixed site amusement rides. I think this
agency's authority and jurisdiction over fixed site amusement rides
should be restored. Either the Waxman bill or the soon to be intro-
duced bill by Senator Simon would be acceptable. Neither restores
rulemaking authority, but both would restore the recall authority.

And in conclusion, the product safety agenda is unfinished. Too
many consumers are still injured and killed through no fault of
their own, and the sad part of it is that much of that grief can be

75-109 0 - 87 - 3
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prevented. Consumers need and depend on the work of CPSC being
continued in a vigorous fashion.

Something is not right when the clear direction of Congress is
being subverted. The statutory recipe is fine. It is the ingredients
that are flawed. Too few resources and Commission leadership
openly hostile to the mandate that it took an oath to enforce is a
dangerous combination.

I urge you to exercise the strongest oversight possible to put this
agency back on course. You are the public’s last hope.

Thank you.

[The balance of the statement follows:]

StaTeMeNT oF R. DAvip PirrLE, PH.D., TEcHNICAL DirRECTOR, CoNFUMERS UNION

COST-BENEFIT ANALYSES FOR PRODUCT RECALLS

The Commission is currently giving consideration to what I believe is a seriously
misguided and destructive course in implementing its product recall authority. Spe-
cifically, the Chairman and his staff appointees are promoting the use of formal
cost/benefit analysis as an integral part of each and every product recall action per-
formed under section 15.

At first glance, this seems harmless enough. After all, what could possibly be
wrong about wanting to know the costs and benefits of a regulatory action? And the
answer obviously is, nothing. But, there's a world of difference between an ongoing
informal assessment of these factors and the kind of formal, mechanistic approach
being pushed by the current CPSC Chairman. I have several major misgivings re-
garding Mr. Scanlon's approach, especially given the context within which he insists
that it be implemented.

My first objection is that the current work on this issue from the Directorate of
Economic Analysis at CPSC is not competent. I have read much of the material de-
veloped by Paul Rubin, the head of that unit. It completely ignores major factors
necessary for a complete analysis, and many of the underlying assumptions are pa-
tently absurd—all of which leads to unrealistic analyses of little use except for get-
ting into mischief. Who can forget the infamous case where his staff criticized a
major trade association for overspending on a safety program? Who can take him
seriously when his cost-benefit analyses completelgeijgnore the real world in which
manufacturers take safety actons based on the n to preserve good will and to
avoid product liability lawsuits? ,

But competence aside, the product recall setting is mmiquei¥l not conductive to
formal cost/benefit analysis. If done right, recalls occur before there are many inju-
ries and before the full potential for injury or death can be calculated. Defective
products are often discovered in commerce [‘;efore they have caused any injuries. In
this regard, let me reiterate that Congress made it abundantly clear that CPSC
should not be guided by a “body count.”

The lack of an accurate body count means that cost-benefit analyses will always
be skewed against recall action. The Commission will almost always have a better
idea of the costs of a recall than of its benefits.

I believe Congress took the right approach fifteen years ago by not requiring this
analysis for actions taken under section 15. Voluntary recalls taken by cost-con-
scious business persons are laudable. The CPSC should not be spending its dwin-
dling resources second-guessing and undoubtedly discouraging their decisions. I
cannot help but wonder what Mr. Scanlon is trying to accomplish—it certainly isn't
to enhance consumer safety. i

g s
PERSONNEL FLOOR FOR CPSC..

Mr. Chairman, given the Administration’s propensity for agency bashing, 1 be-
lieve it is incumbent on the Congress to establish a personnel floor to stem efforts
by OMB to cripple CPSC. During the agency's history, it developed a competent
staff of 900 scientists, en%i.neers, epidemiologists, economists, lawyers, human fac-
tors specialists and compliance officers to fashion supportable, sensible improve-
ments in product safety. No matter who counts or how they count or what they
count, the afency’s work has saved millions of consumers from death and injury.
There is still a sizable agenda, and the yearly slashing of the a}nsnccy's resources is
ultimately a disservice to consumers. I urge you to amend the to mandate an
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increase, or at least to freeze personnel levels at the agency, with an eye toward
raising the floor at the next reauthorization.

SECTION 6 (b}

Mr. Chairman, one of the criticisms of health and safety agencies is that they reg-
ulate rather than inform. Opponents of CPSC insist that govenment'’s role should be
t?l provide information to the public and let consumers make their own safety
choices.

Unfortunately, this would be difficult to implement at the CPSC. The agency
stands alone among the federal health and safety agencies in being unable, as a
practical matter, to provide important safety data to the public. The reason is that
section 6(b) of the Consumer Product Safety Act presents a major obstacle to the
release of product-specific safety information in the agency’'s possession. It does so
by barring the release of this information unless and until the agency has sent a
coFy of it to the named manufacturer, allowed the manufacturer to comment on the
information and reviewed the manufacturer’s comments regarding the accuracy of
the information and the fairness of releasing it.

The resource drain on the Commission for these procedures is enormous and
unfair. Even if section 6(b) constituted good public policy—which it does not—it con-
sumes s0 many staff hours and causes so many delays in the release of information,
one cannot avoid the conclusion that it causes more problems than it solves. The
CPSC is one of the smallest health and safety agencies. Yet, it alone must follow
these burdensome procedures. '

Industry knows about—and constantly exploits—CPSC'’s resource problems. Most
manufacturers are well aware that a strong letter to the agency threatening litiga-
tion will chill the agency’s enthusiasm for releasing information about them. They
know that the most common reaction will be to accommodate a manufacturer’s ob-
jeqtions, even if the objections do not have substantial merit, simply to avoid a law-
suit.

But, my opposition to section 6(b) goes deeper than agency resource problems. I
think it is bad policy for Congress to require a government agency to “censor”
health and safety information. If the CPSC has acquired data that raises questions
about a product, I think that the public should have access to the data and decide
for themselves.

In this regard, I find completely unconvincing the ar%ument by some manufactur-
ers that merely by virtue of being the repository of information, the CPSC will in-
evitably be viewed by the public as having placed its imprimatur on it. A carefully
worded disclaimer would easily handle this problem. I don't hold a library responsi-
ble for the content of the books on its shelves, nor would the public conclude that
the accuracy of eveniy consumer complaint in CPSC files is endorsed by the agency.

As a final point, I must say that I find it disturbing that those who arFue most
vehemently for giving the public information and letting them make safety deci-
sions tend to be those most opposed to doing so in the case of section 6(b).

I urge you to repeal this section and promote the public's right to be informed.

MONITORING VOLUNTARY STANDARDS

Mr. Chairman, a recent action by the Consumer Product Safety Commission vivid-
ly illustrates just how much the agency kowtows to industry.

The Consumer Product Safety Act requires the CPSC to defer promulgating a
mandatory standard whenever the agency determines that a voluntary standard
will adequately reduce an unreasonable risk of injury and that the voluntary stand-
ard will be substantially complied with.

In order for the agency to make proﬁr determinations about the level of compli-
ance with a voluntary standard, it's often essential for the agency to gain access to
a manufacturer’s premises. Nothing should be more welcome for a manufacturer
than the opportunity to show that it does not need to be regulated. And nothing
should be more important to the CPSC than determining that an industry is living
up to its safety promises.

Thus, a refusal by a manufacturer to allow the CPSC to enter its premises during
a routine inspection to monitor compliance with a voluntary standard should raise
the most serious concern by the agency. Yet, the Commissioners have just signalled
the opposite attitude. On April 8, the Commission adopted a new policy requiring
staff to get its a]ilproval before seeking warrants to gain admittance to premises of
manufacturers who refuse to permit inspections for voluntary standards compliance.

This sends exactly the wrong message to those whom the Commission regulates.
Given the total absence of regulation in recent years, many of us have concluded
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that the Commissioners have never met—and will never meet—a voluntary stand-
ard they don't like. This latest step to encumber monitoring compliance with volun-
tary standards demonstrates a continuing timidity of the most extreme sort.

I must add that the Commissioners’ defense of this policy is unconvincing. One
member has suggested that the purpose is to strengthen the process since involving
the Commissioners will ensure expeditious action. My response is that if that were
the Commissioners’ purpose, they should enact a policy that requires the staff to
seek a warrant within a set time after the refusal of entry. Only if the staff failed to
act within the time period should the Commissioners be notified.

Obviously, the Commission will not adopt such as approach because speed is not
the reason for its policy. I submit that the real reason is their feeling that inspect-
ing for voluntary standards compliance is intrusive and should be done reluctantly.

Their reasoning is faulty. Their policy is flawed.

FIXED-SITE AMUSEMENT RIDES

Mr. Chairman, in 1981, Congress, as part of an overall political compromise, re-
moved the Commission's authority over fixed-site amusement rides. To say the least,
the decision was entirely political and not based on the merits. Unfortunately, this
political deal has not worked to the advantage of the millions of consumers who an-
nually go to enjoy amusement rides. Numerous deaths and injuries have occurred—
and continue to occur—on these rides. And the states, upon whom the Congress de-
pended to step into the regulatory void, simply have not done so.

I urge you to restore CPSC jurisdiction. Either the Waxman bill or the soon-to-be-
introduced Simon bill would be acceptable. Neither restores rulemaking authority to
the agency. Both, however, would restore recall authority and the requirement for
manufacturers to notify the agency of product defects.

The reason for restoring agency authority is not to make the Commission the pre-
eminent enforcer with respect to amusement rides. Rather, it is to ensure that prob-
lems that crop up with a defective ride become known and dealt with in other states
in which it operates. Only the CPSC can enforce across state borders. And only the
CPSC has been able to ccllect safety and injury information on a nationwide basis.

CONCLUSION

The ;;roduct safety agenda is unfinished. Too many consumers are still injured
and killed through no fault their own, and the sad part is that much of this grief
can be prevented. Consumers need and depend on the work of CPSC being contin-
ued in vigorous fashion. Something is not right when the clear direction of Congress
is being subverted—the statutory recipe is fine, it is the ingredients that are flawed.
Too few resources and Commission leadership openly hostile to the mandate it took
an oath to enforce is a dangerous combination. I urge you to exercise the strongest
ov%rfig}llt possible to put this agency back on course—you are the public’s last hope.
ank you.

Senator Gore. Thank you very much. I certainly appreciate that
testimony. It was very useful.

Our-final witness on this panel is Stuart Statler, Vice President
of A.T. Kearney in Alexandria, Virginia.

STATEMENT OF STUART M. STATLER

Mr. STaTLER. Thank you, Mr. Chairman.

Like yourself, I have always had a tough time scoring those last
three frames of bowling. I get confused. And I must say, listening
to the testimony of the first witness this morning, I was exception-
ally confused.

It amounted to sheer obfuscation of a record of ineptitude and
laxity—a record that I would be ashamed of. And that being the
case, I guess I can understand why the CPSC Chairman would not
want to be too clear about it.

I might share my experience with you over seven years in the
role of Chief Counsel to the minority to the Permanent Subcommit-
tee on Investigations of the Senate Government Affairs Committee.
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We had a rule of standing that every witness was administered the
oath of office.

If that were the case this morning you would have heard very
different testimony from the first witness and the entire first
panel. The fact of the matter is, things are not all peaches and
cream and things are not hunky-dorey these days at the Consumer
Product Safety Commission.

The situation is deplorable. It is literally a disaster waiting to be
discovered. And the only reason it has not been discovered is there
have not been consistent oversight hearings of the kind you are
conducting today. And the media has not paid the attention that
the situation deserves.

Hopefully, as a result of these hearings and the work of Con-
gressman Florio and the minority side on both House and Senate
committees, since this is a bipartisan matter, more focused atten-
tion will be paid in the future.

The fact of the matter is, there is a vacuum of responsible leader-
ship today in the position of the CPSC chairman. As a result, the
agency is beset by inertia, by ill-will, and by infighting of the most
extreme sort. There is rampant disarray, there is disrespect on the
part of the public that the Commission purports to serve. And from
my own experience with industry, there is disrespect on the part of
the affected industries which the Commission also purports to
serve and is patently disserving.

Staff morale is at its very lowest point in the 14 year history of
the agency. Research is stfymied. Unqualified political appointees
on a daily basis are interfering with, and demeaning the profes-
sional work of a committed, dedicated, talented staff.

Some of these same political appointees are currently jockeying
for permanent staff positions, in violation of Reagan Administra-
tion policy and in violation of longstanding civil service guidelines.

In so many ways—and I am sure you will be familiar with this—
the demise of the CPSC as a viable regulatory agency resembles
the systematic dismemberment of EPA during the administration
of Anne Burford. I know you were active in trying to change that
around and in fact were effective.

The principal difference is that there the havoc was open and ob-
vious; and the media, the public, and Congress, and ultimately
President Reagan forcefully responded in time to save the agency
from its own self-destruction. The situation at CPSC today is so
foul and so fetid, that I am not at all sure that the agency can ever
again regain the proud stature that it once had in its earlier years.

That being the case, I think it is important to set forth for the
record that these political appointees, now in office, are reflecting
an ideology that is hell-bent on proving by their own ineptitude
that the agency is not needed.

In point of fact, they are proving that they are not needed, but
that the agency is now, more than ever.

I would ask you, Mr. Chairman, and the minority members of
this subcommittee: Do not let the agency’s recent poor performance
deter you. Do not let its obfuscation, its laxity, the ineptitude on
the part of the chairman and his followers, so to speak—do not let
that fool you.
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The functions of the agency, as Commissioner Pittle has just told
" you, are so terribly important to the well-being of this country.
And those functions must be preserved. To the point that where
the agency is not functioning by virtue of statutory provisions,
those provisions should be changed and modified.

And I would be happy to work with the subcommittee in that
effort. I have a series of recommendations in my testimony today to
overcome some of the statutory problems.

But most important of all, unlike Commissioner Pittle, I join
with former Chairman Byington and former Chairman Steorts in
supporting a change in the agency's structive I too served as Acting
Chairman for a period at the onset of the Reagan Administration. I
feel that the time has come, is long—past due, to see to it that the
collegial leadership of this agency be restructured.

The statutory five-member Commission and the present three-
member body should be replaced by single-headed leadership to
better effectuate the important purposes of the agency. Whatever
the benefits once might have been from the concept of a five-
member Commission, the experience of time, coupled with a virtual
halving of the agency’s resources and staff, point to the wisdom of
revamping this cambersome structure.

No other single measure could do more to restore the vitality of
the agency and to restore accountable leadership. Both are so lack-
ing today. It would have the additional effect, I might add, Mr.
Chairman, of necessarily causing the President of the United
States to have to submit a new nominee who could be an accounta-
bl!s administrator of this agency, as opposed to the present leader-
ship.

I think it is important—and Commissioner Pittle struck on
this—to give gou some better idea of low bad the situation has
become at CPSA, against this backdrop of indirection and derelic-
tion at the highest reaches of the agency and the devastating
budget and resource slashes of recent years.

Today, CPSC is increasinfly unable to assess emerging risks from
new products. Staff is simply unable even to identify those risks. So
many of the hazards are not receiving the attention they deserve.
So many of the issues I heard discussed this morning were issues
before me five, six, seven years ago, and nothing is being done.
That has to change.

A fast-disappearing staff is being spread so thin with each suc-
ceeding year. Investigations are being tabled indefinitely for want
of funds or lack of interest at the top.

As a result, so many more Americans will be maimed, charred
and killed as a result of this laxity, until and unless this committee
can begin to turn the situation around.

My specific recommendations are contained in my prepared testi-
mony. But by comparison to today, due to CPSC’s accomplishments
in its glory years, one cannot even begin to contemplate how much
potential litigation has been averted because there are simply
fewer victims.

Nor can one begin to contemplate how many product liability
lawsuits have been avoided because of the enhanced sensitivity at
all corporate levels to concerns relating to risks in their products.
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And by virtue of CPSC’s activity when it was a viable watchdog,
as opposed to its recent inactivity, we can never really tally the
untold monies saved by responsive companies and industries, by
government at all levels, and by grateful families across our land
who have been spared tragic harm.

As 1 have mentioned to you, I have a series of specific recommen-
dations relating to both statutory provisions concerning CPSC, in-
cluding one involving the Federal rules of evidence.

I would ask that the Committee in its consideration pay of these
concerns, one of which I find particularly important now. Some
companies literally are often shying away from making corrective
changes that ever they view as necessary, simply because of the
use to which that information is put in subsequent civil suits.

I concur with Commissioner Pittle’'s comments relating to amuse-
ment rides being a matter that this subcommittee ought to pay at-
tention to, and should correct by statute. There is no reason why,
when every other consumer product is duly regulated—with the
sole exception of guns on the one hand and tobacco on the other—
that amusement rides stand out as something that hundreds of mil-
lions of riders each year in this country cannot be adequately pro-
tected from.

And I do endorse the bill that Senator Simon plans to introduce,
which I understand is similar to his bil considered in the last Con-
gress.

And finally, it really is so much cheaper in the long run for gov-
ernment and industry alike to prevent tragedies from consumer
products hy paying attention to risk concerns in the first place,
than to pay so dearly for them as the body count invariably rises.

You have an opportunity to change that, both in terms of
changes in the Agency’s structure and changes you may make in
the law. I commend that effort.

Senator Gore. Thank you very much.

[The statement follows:]

STATEMENT OF STUART M. STATLER

SUMMARY

Mr. Chairman, thank you for the opportunity to offer my observations concerning
reauthorization of the CPSC. In short, I believe that the functions performed by this
agency should be continued in the interest of the Nation but that the collegial lead-
ership of the agency needs to be restructured. The statutory 5-member Commission
(and the current 3-member body) should be replaced by single-headed leadership to
better effectuate the agency’s important work. Whatever benefits may have flowed-
from the concept of a 5-member Commission at the start, the experience of time—
coupled with a virtual halving of the agency’s staffing and inflation-adjusted
budget—point to the wisdom of revamping that cumbersome structure. No other
single measure could do more to restore vitality and accountable leadership. Both
are sorely lacking today.

Against a backdrop of indirection and dereliction at the highest reaches of the
agency, the devastating budget and resource slashes, CPSC today is increasingly
unable to assess emerging risks from new products, or even identify them in the
first place. So many hazards are not receiving the attention they demand, while in-
vestigations are tabled indefinitely for a want of funds or lack of interest at the top.
A fast-disappearing staff is being spread more thin with each succeeding year. Those
who remain can't effectively target new trouble spots or correct many of those al-
ready threatening. As a result, so many more Americans will be maimed and
charr%d and killed before this Committee can even begin to turn the situation
around.
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By comparison, due to CPSC’s accomplishments in its glory years, one can't even
begin to contemplate how much potential litigation has been averted because there
are simply fewer victims; nor how many product liability lawsuits have been avoid-
ed because of the enhanced sensitivity at all corporate levels to risk factors that
would otherwise have resulted in countless trage«ﬁoes. And by virtue of CPSC’s ac-
tivty when it was a viable watchdog agency, as opposed to its recent inactivity, we
can never really tally the untold monies saved by responsive companies and indus-
tries, by Government at all levels, and by grateful families across our land who
were spared tragic harm.

I will set forth a number of key issues which I believe this Committee should ad-
dress as it considers how to rethink and improve upon product safety regulation in
this country. Some of my suggestions go beyond what is currently in the Consumer
Product Safety Act and related statutory authorities. Some are meant to clarify am-
biguous statutory language in order to forestall prolonged litigation as to meaning
and intent. All the suggestions emanate from my own personal experience:

As Special Assistant to the Chairman of the National Commission whose inquiries
were responsible for creating CPSC;

As a U.S. Senate staff member involved in drafting, Committee markup, and en-

. actment of the enabling legislation;

133 Commissioner working with, and responsible for carrying out the legislation;
an
As a management consultant in the private sphere now advising companies how

" they might best, on their own, take initiatives to reduce the potential for risks in

their products and byproducts.

AGENCY STRUCTURE AND LEADERSHIP

First, the leadership functions described in the CPSA and related safety acts
should be administered by one person, not five or three. This could be simply done
by redesignating the Consumer Product Safety Commission to be the Consumer
Product ety Agency and mandating that the President nominate, subg‘ect to
Senate advice and consent, gn individual with exceptional qualifications and back-
ground to serve in this singuidar capacity.

The just-completed GAO report, entitled “Consumer Product Safety Commission:
Administrative Structure Could Benefit From Change,” supports and argues strong-
ly for this change. The report’s well-founded ﬁndinfs and conclusions track my own
personal experience as both a Commissioner for almost seven years (August 1979-
May 1986) and Acting Chairman over the critical early months of the Reagan Ad-
ministration back in 1981.

Single administrators responsible for major safety regulation are by no means un-
common. They are the rule: CPSC’s present collegial forum is a notable—and in-
creasingly notorious—exception. The whole panoply of other consumer safety legis-
lation at the federal level is presently administered by a single person. This includes
food, drugs and cosmetics (I'PDA); automobiles and tires (N Tgfk); clean air, water
and environmental wastes (EPA);~vccupational hazards (OSHA); aircraft (FAA)
boats (Coast Guard); meat, poultry, eggs and pesticides (Agriculture Department);
and many more examples. :

The only exception 1 know of, and it’s not really in a strict consumer product
safety context, involves lation of nuclear power plants by the Nuclear la-
tory Commission (NRC). That area is administered by a five-member panel which,
over the years, has found itself embroiled in somewhat comparable internal squab-
bli‘lﬁ: delays, and inefficiencies as today pervade the CPSC. )

atever other changes your Committee may make in the reauthorizing legisla-
tion for this Agency, nothing would do more to enhance its ability to protect the
American public from unreasonable risk of injury than this one reform.

You would cut back on needless procrastination and posturing.

You would eliminate the care and feeding of high-level appointees who really
:_rent‘s needed to perform what is essentially a regulatory, not an adjudicatory func-
ion. "

You would promote clearer decisions that could serve to better guide affected com-
panies, instead of what now so often evolves as mush.

i}’lqu would immediately accomplish direct savings, by all accounts, in excess of §1
million.

« You would achieve indirect savings—in terms of staff time and energies currentl
;mnted, and attentions diverted from priorities—of countless more millions of dol-
ars.
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And most important of all, single-headed leadership would mean far greater ac-
coml;?_tability to the Congress, to the President, and ultimately to the American
public.

What form should such an Agency take? The GAO did not address that question.
The obvious alternatives would be to keep it, as now, a separate and distinct agency,
not part of any other; or to merge its functions within either an existing Cabinet
department (e.g., the Department of Health & Human Services) or within some
other regulatory body (e.g., the Federal Trade Commission).

I stronglsr believe that importance of this function is such that it should be contin-
ued as a discrete agency of government and not some indistinct unit submerged
within another-af'enc or Department. The latter would necessarily entail loss of
identity and would likely be ﬁerceived by industry and by the public as a sign of
diminished significance that the Congress attaches to this program. Moreover, I be-
lieve it would lead to substantially diminished accountability.

For these reasons and more, I would urge as the model for this agency, albeit on a

much smaller scale, the current organizational set up that characterizes the Envi-
ronmental Protection Agency (EPA). It is a separate and discrete agency of govern-
ment headed by a Presidential appointee serving at the pleasure of the President. I
believe that there are sufficient built-in protections, associated with high visibility
and media interest in key safety issues, to ensure that regulatory decisions would be
based upon the merits of the particular issue rather than on any political expedien-
cy.
Second, as important as a single administrator is to effectively run this Agency, so
is Congress’ responsibility to make sure it is the right person—else structural
change becomes meaningless. And so, apart from how the CPSC should be struc-
tu'll.l : tc:i ensure more accountable leadership, urgent attention must be given to who
will lead.

Today, there is a vacuum of responsible leadership in the position of CPSC Chair-
man. As a result, the agency is beset by inertia, ill will, and infighting. There is
rampant disarray, and disrespect on the Eart of the public the Commission purports
to serve and the affected industries which it patently disserves. Staff moral is at its
nadir. Research is stymied. Unqualified political appointees are interfering with,
and demeaning the professional work product of a dedicated, talérnted staff. Some of
these same political appointees, who could care less about the agency’s mission, now
are jockeying for permanent.staff appointments in violation of Reagan Administra-
tion guidelines and longstanding civil service policy.

The situation at the CPSC today is regrettable. It is deplorable. It is a disaster
walting to be discovered.

In so many ways, the demise of the CPSC as a viable regulatory agency resembles
the systemmatic dismemberment of the EPA during the Administration of Anne
Gorsuch Burford—the principal difference being that there the havoc was open and
obvious; and the media, and the public, Congress and ultimately President Reagan
forcefully responded in time to save the agency from self-destruction. The situation
today at the CPSC is so foul, so fetid, that I'm not at all sure the agency can ever
again regain the proud stature it once enjoyed.

If this agency is to be the watchdog that Congress intended, that intent needs to
be reaffirmed by holding the current Chairman and his political appointees account-
able for the mess they have created. And if the structure is to be changed, to leader-
ship by one person, must be vigilant in exercising close scrutiny over who-
ever may be nominated by the President to “clean house.” Congress must also exer-
cise continuous oversight over the way and means by which this is done on behalf of
the outstanding companies who support responsible product safety regulation, and -
on behalf of the American public which benefits from it.

RESTORE ENFORCEMENT EFFECTIVENESS

Third, the Committee should focus on measures to restore the effectiveness and
ensure the integrity of the Commission’s enforcement arm. Whether accomplished
through legislation or oversight, there is increasing evidence of a concerted effort on
the part of the current leadership to shackle the Agency’s enforcement capability.
Notwithstanding the efforts of a dedicated Director of Enforcement and a commit-
ted, talented professional staff, intrusions from on-high in recent months are both
evident and ominous,

Without any justification in the statute, enforcement decisions have been impeded
by ill-founded, cost-benefit arguments which often tend to be rooted in an ideological
bent not to upset the status quo. These arguments, and calculated selection of facts
and putative cost factors, reflect an antipathy toward any mandatory action at all
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against a company or industry. During the closing months of my own tenure, and
based on trade press accounts coming to my attention of late, the intrusion of spe-
cious pseudo-economic assertions to offset recommended compliance and enforce-
ment actions has become rather routine. Such voodoo economics invariably makes
the case for doing nothing in the face of an acknowledged hazard.

Other indications of interference with the Agency's enforcement function include:

Curtailing authority of the enforcement division to monitor compli :nce by firms
with voluntary industry standards.

Transferring key personnel out of the enforcement division.

Eliminating altogether authority of the Director of Enforcement or his staff to be
involved in the litigation of CPSC enforcement cases brought in the Federal courts;
or even acting in a liaison capacity with Department of Justice attorneys represent-
ing the Agency with respect to litigation arising from enforcement division efforts.
In at least one very recent situation, the agency’s Executive Director—a political
appointee not trained in the law, and whose personal views on the subject are
known to run counter to the enforcement decision of the Commission majority—re-
portedly interceded at a critical juncture in the Agency’s most prominent pending
¢nforcement matter, the situation involving ATVs,

Arranging for long term details of key staff members out of the enforcement divi-
<.on without hri 1ging in replacements; and, averall, often not replacing enforcement
division staff who have left the Agency, leaving those positions unfilled both in
headquarters and in the regions.

Deemphasizing the enforcement function in field assignments, with an accompa-
nying overemphasis on education and information platitudes that have never
proved very successful in reducing accidental injury and death from unsafe prod-
ucts.

There are many more subtle actions and signals from top management, all point-
ing in the direction of I:ryinfr to ensure that the enforcement division cannot ade-
quately fulfill its responsibility. The situation is so serious that it behooves your
oversight Committee to delve deefiy into this subject, and possibly take testimony
tﬁpd:r oath so as to avoid the likelihood of any further intimidation of staff from on

igh. -

RESOURCES NEED TO BE SUFFICIENT

Fourth, the agency needs sufficient resources to do its job groperly. It simﬁly
doesn’t have those resources today. The devastating budget and personnel slashes
over the last several years have steadily sapped CPSC’s ability to respond. The past
seven years saw a whopping cut—taking inflation into account—of close to 40% in
funding, down from $42,140,000 in FY 81 to the current FY 87 level of $34.1 million.
Those same seven years also evidence the evisceration of CPSC's staff. The current
on-board strength of 519 full-time staff, which tracks OMB’s mark for FY 88, repre-
sents more than a 40% swipe since F'Y 81 when 889 full-time staff were on board.

The bottom line is scary: both staff and funds have been slashed without rhyme or
reason, beyond any semblance of what sacrifices within government may have been
needed to keep down s;:lvending. Worse, now 14 years after the aFer%%y's first budget
of $30.9 million in FY '74, the FY 88 operating budget mark of $33 million repre-
sents a decrease in real dollar terms of more than 50% * * * greater than halfl Put
another way, simply to match the agency’s FY '74 budget, the '88 budget would
have to approximate $75 million. atever additional cuts OMB has in mind in
coming years will simply add salt to a festering would.

As part of this reauthorization process, your Committee—and the Congress as a
whole—must determine whether it wants an effective agency or a paper tiger. Cer-
tain that it is not the latter, I strongly urge you to give renewed consideration to
authorizing a level of expend'iture and stipulating a minimum personnel level more
commensurate with the vital safety role you intend this Agency to play.

CONSUMER PRODUCT SAFETY ACT AMENDMENTS

* Fifth, the Committee should decide, one way or the other, whether there is a pri-
vate right of action inherent in Section 23 of the CPSA by injured persons who are
plaintiffs in civil litigation against a company for failure to report a “substantial
product hazard” under Section 15 of the Act. This important issue goes to the origi-
nal intendment of the Act and is now being litigated many times over in individual
cases in State and Federal courts around the country. Taxpayer monies and pre-
cious court time should not be wasted in that way.

You, in Congress, can decide now whether you want one outcome or the other.
There are sound arguments that can be summoned up on both sides. But it’s fool-
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hardy in the extreme to continue to tie up the courts over the next several years in
determining what Congress may have intended back in 1972, especially when the
issue—to my personal knowledge as one involved in Committee markup and Senate
Floor consideration of the bill—was never really addressed. Now that the issue has
been raised, choose whatever course appears to be the best public policy today, clari-
fy the language accordingly, and let's get on with it.

Sixth, this Committee should also consider clearing up the reporting responsibility
of manufacturers, retailers and distributors under Section 15 of the CPSA, and
under the related Acts that CPSC administers. I have always felt that it is counter-
productive to the goal of comprehensive, timely reporting to require these responsi-
ble parties in effect to have to submit at any stage in the process (and in particular,
at a very early stage) that their product may have a defect which may present a
substantial product hazard. I believe that more reporting, and more prompt report-
ing, of potential hazards would result if the Congress borrowed in part from the
later-enacted Medical Device Reporting requirements of the Food, Drug and Cosmet-
ic Act (21 USC 352(t); 360(i); 371(a); and 374(e)), as well as from certain commonsense
lessons learned from what is now some 14 years e(ﬂ)erience with this provision.

Specifically, your Committee might consider modifying the language of Section 15
to require reporting on the part of any such party who:

r;c: * * obtains information which reasonably supports a conclusion that such
product:

“(1) has malfunctioned and the product wouid be likely to cause or contribute to a
death or serious injury if the malfunction were to recur; or

“(2) is the subject of a liability claim or lawsuit involving an injury or death; or

r;{3) fails to comply with an applicable federal or voluntary industry safety stand-
ard; or

“(4) may contain a defect; or

“(5) otherwise may present a substantial risk of injury.” .

Were that to be the operative language, I believe that many more reports would
be received and could thereupon be evaluated by the CPSC at a much earlier point
in time.

With sufficient resources, the agency could then separate out the wheat from the
staff * * * serious risk issues from the inconsequential ones * * * and encourage
prompt remedial response. At the same time, while those reporting would have a
more clear-cut and onerous responsibility, they would be relieved of whatever nega-
tive connotations now pertain to their reporting under the existing languafe.

Seventh, the Committee should consider ways of correcting a particularly trouble-
some situation wherein manufacturers today may be reluctant to correct a product
hazard, or design or production defect, solely or principally because of the impact
such remedial efforts might have on ongoing ligitation by injured parties in the
courts. This is an exceedingly delicate problem involving the need to protect the
public at large from further injury versus the interests of those persons already in-
jured who are seeking just compensation. On paper, the Federal Rules of Evidence
restrict the introduction at trial of information about subsequent product redesign
because of its potential prejudical effect. In reality, however, exclusion of such evi-
dence tends to be ‘more the exception than the rule because of other provisions in
the Rules of Evidence that permit introducting such information for other purposes.

On the one hand 1 am loathe to involve your Committee in this imbroglio. But the
issue is so central to whether safety improvements will in fact be made by a compa-
ny, that it really should be addressed head on. I don’t offer a solution, but urge that
consideration be given to enhancing the incentives for a company to make timely,
corrective changes in products that exhibit such risks or defects, while at the same
time not doin irreggrable harm to the ability of an aggrieved party to present all *
the relevant facts. Something needs to be done, however, to better reflect the inter-
est of the society as a whole to prevent still more or further injury and death from a
prodhuct hazard, without unduly compromising the rights of persons already suffer-
ing harm.

%ighth, the Committee should revsist anew the fact that, of all the Federal health
and safety agencies, the CPSC is most prevented from sharing vital safety informa-
tion with those in need of receiving it because of Section 6(b) of the CPSA. The Com-
mission is the only Federal safety agency which must undergo egregious delays
before disclosing information which mentions a particular manufacturer or brand of
a product, or from which such information might be inferred. CPSC is the only such
agency hampered in alerting the public to potential hazards which, once known and
;:nderstood, consumers could take action on their own to forestall further injury o

arm, :
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My concerns in this respect are well-known and were documented in the course
the last round of reauthorization hearings back in 1985. The fact is, notwithstanding
the requirements of the federal Freedom of Information Act, the CPSC is so bogged
down in cumbersome procedures in order to comply with the exhaustive provisions
of Section 6(b), that the backlog often runs over a year, The statutory “safeguards”
have become an excuse for nondisclosure of such product specific information entire-
ly. The watchdog has been effectively gagged.

Moreover, I witnessed in my closing months at the Commission, and have noted
from reports since, that the clearance procedures of Section 6(b) even for generic
safety information, briefing packages, staff presentations and the rest, are occasion-
ally being misapplied according to the deregulatory philosophy now in vogue by
those in charge. They misuse the provisions so as to prevent legitimate data and
staff conclusions from reaching the public, while at the same time disseminating
highly questionable, biased, and “‘doctored information. Such information typically
tends to place far greater stress on the contribution of user error, abuse and misuse
to a hazard situation, while understating the role of product design or defect as a
cause for concern.

EXTENDED TENURE

Ninth, while I strongly believe in regular and intensive Congressional oversight of
CPSC activities, I urge the Committee to consider a more extended agency tenure
coming out of this reauthorization. I am sure you're aware that reauthorization pro-
ceedings held every other year are an exceedingly intensive undertaking for the
agency. Considerable staff time is expended to prepare for the complete review of
enabling legislation. This year’s volumes of material point up the prodigious effort
undertaken within the agency to validate its performance and prepare for each re-
authorization.

All this, for a small agency, is time away from progress on hazard matters. It is
frustrating to the staff to see too-closely spaced reauthorization efforts slow the pace
of needed safety efforts. Worse, is the impact of a biannual reauthorization on staff
attitudes and morale. The process generates anxiety and turmoil as rumors of im-

nding difficulty invariably spread. Staff morale—although it could hardly be
ower than today—tends to plummet whenever the fate of the agency han'ga in bal-
ance. Staffers see their substantive efforts on hazard projects sidetracked for weeks
(sometimes months) on end.

An extended reauthorization period of several years—perhaps 3 to 5 years—would
go far toward redressing this problem. It would give the agency an adequate period
in which to dedicate resources directly to resolving critical product risks. It would
imply a signal from Congress that you're behind this agency and expect that it's
important mandate will be fulfilled. And all the while, as noted, Congress can and
should exercise tight control over the agency through periodic oversight hearings on
policy matters, as well as on specific topical concerns and emerging hazards.

CONCLUSBION

In closing, there are a great many more issues—indeed many substantive product
hazards—not currently being addressed by the Agency which cry out for attention.
Short of “cleaning house,” I don't believe that the current e in charge of the
CPSC especially cares about these items or is the least bit likely to respond to them
in any decigive waK.

My comments throughout are not in any way meant to reflect adversely on the
outstanding efforts of Commissioners Anne Graham and Carcl Dawson to fulfill
their oath of office and carry out the Commission’s mandate. Their mutual concern
about, and responsiveness to unreasonable risks has been demonstrated time and
again on behalf of the public interest and industry’s best interests. But their efforts
repeatedly have been met with harassment, incivility, duplicity and non-responsive-
ness on the part of the Chairman and those political and certain other-level appoint-
ees who curry his favor, and by so doing renege on their statutory obligation to
uphold the law.

The CPSC needs to stay on top of industry trends and spot needless risks before
many—or any—consumers are hurt, In its heyday, dollar for dollar, I'm not aware
of any other agency in all the United States Government that returned so much
benefit to American taxpayers for the relatively small sums expended. But over
these last several years, the trend toward excessive cost-cutting where health and
safety are at stake is not only perilous to the well being of this Nation, but costly to
all segments of our society. )
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It's so much cheaper for government and industry alike to prevent tragedies in
the first place than to pay dearly for them as the body count inevitably arises.

Senator Gore. I appreciate the contribution of each member of
the panel. I have a few questions, to which I would like to get brief
responses, because we are in the midst of another vote.

Should section 9 of the Consumer Product Safety Act be amend-
ed to allow the CPSC to defer to an existing voluntary standard
only in situations where a standard actually exists?

It has been suggested that the procedures currently used, in situ-
ations where voluntary industry standards, like state remedies, are
merely in the formative stages but do not actually exist.

Mr. PirrLe. When I was acting chairman, an amendment came
up in our legislation, that would make the Commission’s deference
to a voluntary standard preemptive, and it was soundly defeated in
the conference committee.

There was and is a concern that if the Commission defers to a
voluntary standard, there may be a certain amount of compliance
that won’t occur. Also, there is a certain amount of additional
safety that the Commission may, by a majority vote, decide isn't
achievable in the context of obtaining an immediate voluntary
action. It’s a trade-off.

And finally, there is a certain amount of activity at the State
level. The State might recognize that CPSC is not going to enforce
the voluntary standard, and may not raise it to the level of safety
they need. And as a result, the State will act on its own.

I would guard that very jealously. I do not think that the Com-
mission’s agreeing not to mandate a standard should have enough
force to preempt action to improve safety at the State level. That
would be a mistake.

Senator Gore. I would like to followup, and I would like to give
other members an opportunity to respond for the record.

Unfortunately, I am going to have to go to the Senate Floor to
vote. Just a very brief response to these final two questions.

Does anyone here believe that it is a good idea to put the CPSC
staff to work doing cost-benefit analyses of voluntary recalls of haz-
ardous products proposed ny manufacturers?

Does anybody think that’s a good idea?

Mr. StaTLER. Definitely not.

Ms. SteorTs. Definitely not.

Mr. ByinGTON. I do not see any value in it.

Mr. PrrrLE. Definitely not.

A’IS:;%ngtor Gore. Should Congress legislate to ban or to recall
87

Mr. StaTLER. I personally am of the view that Congress should
take this matter into their own hands. What the remedy should be
is a matter you will have to decide.

Senator Gorg. Very briefly.

Mr. ByiNgTON. May I make one comment? I think if the Con-
gress decides to do that, it ought to do it very carefully, and ought
to go back and take a look at what happened in cellulose insulation
when it did exactly that. '

Mr. Prrree. I have not sutdied the matter fully, so I reserve my
opinion. But Congress did something like that with lead-based
paint poison prevention, where it said -there will be a ban at some
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future date unless the Commission created enough information to
either convince Congress there was no need for a ban.

And I think that would be a way for Congress to approach this
matter. I think you probably would have a difficult time simply
banning them.

Ms. Steorts. I think a very strong look at what the Commission
is doing at this point is in order from you and the Congress. I am
appalled that they have not taken stronger action up to this point.

enator GORe. Thank you very much. I wish we had more time.
We will submit our remaining questions for the record.

Our next witness will be Mr. S. Anthony McCann. I would like to
express my thanks to this panel again.

I am sorry for the shortness of the time available. But we will
have a brief recess and come back and hear Mr. McCann.

[Recess.]

Senator Gorg. The subcommittee will come back to order.

I will not repeat my apology, only because everyone here knows
wl:lat is going on on the Senate Floor. But we will come back to
order.

Our witness is Mr. S. Anthony McCann, Assistant Secretary for
Management and Budget with the Department of Health and
Human Services; accompanied by Dr. Lowell Harmison, Deputy As-
sistant Secretary for Health.

Welcome to both, and please proceed.

STATEMENT OF S. ANTHONY McCANN, ASSISTANT SECRETARY
FOR MANAGEMENT AND BUDGET, DEPARTMENT OF HEALTH
AND HUMAN SERVICES, ACCOMPANIED BY DR. LOWELL HAR-
MISON, DEPUTY ASSISTANT SECRETARY FOR HEALTH

Mr. McCANN. Thank you, Mr. Chairman.

As you said, my name is Tony McCann, and I am the assistant
secretary for management and budget in the Department of Health
and Human Services.

Accompanying me is Dr. Lowell Harmison, assistant secretary
for health and the Public Health Service.

Before beginning, I would like to thank you for accommodating
our request to testify on the reauthorization of the Consumer Prod-
uct Safety Commission.

We are here to present the Administration’s proposal to place
g;e Consumer Product Safety Commission in the Public Health

rvice.

Within the Public Health Service we propose that the Consumer
Product Safety Commission, like other public health agencies and
bureaus, would have a single administrator; and recommend that
the administrator be appointed by the President with the advice
and consent of the Senate. '

The agency would retain its statutory functions and missions.

The Administration is proposing this change for two main rea-
sons. First, to coordinate public health and safety activities of the
Commission with those of the Public Health Service; and secondly,
to improve management of the agency through proper executive
oversight.
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In my written statement which I am submitting for the record, I
indicate in more detail the origins of the Consumer Product Safety
Commission, which lies in—and its history in the Food and Drug
Administration.

Currently, the Commission is an independent agency of the Fed-
eral Government. By statute it has five commissioners appointed
by the President and confirmed by the Senate.

Its mission is to protect consumers from unreasonable risks of
injury associated with approximately 1,600 everyday products.

Public Health Service is an operating agency within the Depart-
ment of Health and Human Services. It is led by the Assistant Sec-
retary for Health, and it is composed of six agencies, among which
are the Centers for Disease Control, Food and Drug Administra-
tion, National Institutes of Health.

Its history goes back to 1798.

The mission of the Public Health Service is a broad one, and it
includes protection of health, the advancement of the nation’s
physical and mental health, prevention and control of disease and
disability, and the enforcement of the food, drug and cosmetic laws
of the country.

During the past several years, the profession of public health has
begun to view death and disability caused by violence and injury as
a public health issue, subject to the same types of scientific inquiry
that we give to more traditional diseases.

Injury is the leading cause of disability for children and prema-
ture death in this country.

There are behavioral, biomedical, environmental and product-re-
lated precursors to injury, factors whlch are subject to prevention.

As our definition of public health has broadened, the prospective
roles of the Public Health Service and the Consumer Product
Safety Commission have drawn closer, requiring closer coordina-
tion between the two agencies.

As the public health agency for the Federal Government, I be-
lieve that the Public Health Service is a proper location for the
Consumer Product Safety Commission.

It will provide an emphasis on safety and public health, of assur-
ing consistency of mission and enhanced coordination.

The General Accounting Office study, which has been mentioned
before, concluded that the Consumer Product Safety Commission
could benefit from a change to a single administrator; resources
that are now being used for the Commissioners could be used for
programmatic activity.

In addition, the General Accounting Office indicated that major
studies, including the Hoover Commission and the Ash Commission
have both indicated substantial concern with the structure of inde-
pendent regulatory commissions.

Further, seven of the eight other health and safety agencies re-
viewed by the General Accounting Office were all headed by single
administrators., .

Our proposal®assumes the same funding of staff levels as were
recommended by the President in his 1985 budget request. Should
administrative savings occur, we would propose to use those for ad-
ditional programmatic activities.

&
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The Administration is confident that the Consumer Product
Safety Commission—putting the Consumer Product Safety Commis-
sion in the Public Health Service will enhance its effort to address
product safety hazards. N

The Public Health Service is a strong team with very visible
parts and a long tradition of protecting public health.

As part of this team, the Consumer Product Safety Commission
will have executive oversight necessary to ensure partiality and
continued ll)rogram improvements, putting all the resources of the
Public Health Service immediately at hand.

Moreover, the Consumer Product Safety Commission would have
the Secretary of Health and Human Services, Dr. Bowen, as a
spokesman for the agency with Congress and the Presidency,
giving it greater access to senior executive branch &licy officials.

Upon enactment of our proposal, the Consumer Product Safety
Commission would be moved intact into the Public Health Service,
and sufficient resources would be made avalable to ensure a
smooth transition.

In summary, Mr. Chairman, the Administration is proposing
that the Consumer Product Safety Commission—excuse me, is pro-
posing changes in the Consumer Product Safety Commission which
we believe will improve the organization’s current and future abili-
- ty to achieve its mission.

As a new member of the Public Health Service team, led by a
single administrator, the proposed organization would be better
able to pursue important missions to protect the safety and health
of our nation’s consumers.

We urge the subcommittee to consider favorably our proposal—
the proposal which we have placed before you today, and obviously,
will provide any assistance that we can.

Again, I would like to thank you for accommodating us for testi-
fying on relatively short notice, and Dr. Harmison and I would be
prepared to answer any questions you might have.

Senator Gore. Well, thank you very much.

We appreciate the brevity of your testimony under these circum-
stances.

Let me ask you, do any of HHS’s current functions concern any
aspect of the consumer products which fall within the jurisdiction
of the CPSC?

Dr. HArMisON. Yes, Mr. Chairman, I think we have enormoug
breadth and activity within the Public Health Service, that is di-
rectly relevant to the Commission.

Particularly, in the Centers for Disease Control and the injury
program area, and NIOSH in the occupational area, particularly in
the NIH environmental health sciences, the national toxicology
program, and other data bases.

e National Cancer Institute has an enormous data base and a
valuable research base that will be helpful.

The National Center for Health Statistics is an important source
of information of epidemiological data that is invaluable to estab-
lishing a strong base for assessment of risk.

So that is just to name a few. There are other components, pro-
grams, that are directly relevant.



77

Senator Gore. All right, now if we accepted your proposal, would
‘there be any budgetary savings of benefit to HHS?

Mr. McCanN. We do not believe there would be any of benefit to
HHS. Our proposal would be that as we restructure the agency ini-
tiallr, at least through providing for a single administrator, we
wqﬁ.d use the existing budget request, which is approximately $34
million.

We would reprogram that money within the Consumer Product
Safety Commission.

Senator Gore. Would you like to have EPA also?

Mr. McCaNN. It was part of the department at one time. No, sir.

Senator GORe. Why not?

Mr. McCANN. Well, initially, as the management person, that
would be an extremely large agency for us to absorb, and I think it
would require substantially more study before we——

Senator GORE. Any other reasons?

Well, the reason I ask is, it was separated because of concerns
not having to do with management, but having to do with the inde-
pendence of its decisions.

And it seems to me that similar concerns exist here. I have an
open mind, but I do want to express for the record some skepticism
about this particular proposal. :

I respect your presentation, and do not rule it out. But I want to
express some doubts about whether it is a wise policy to pursue.

r. McCaAnN. Well, I would only observe, Mr. Chairman, that
while there are obviously many disputes over specific issues, the
department handles a broad range of very complex, and in some
cases, very sensitive political issues.

And I think on the whole, handles them in a manner which is to
our credit and to the credit of the public health service agencies
that do them.

In addition to that, as has been expressed before, the Public
Health Service is an organization that has got very many highly
visible parts.

The institutes within the National Institutes of Health, for exam-
ple, which are technically four levels below the Office of the Secre-
ta& still have immense visibility on the Hill and elsewhere.

I think some of the concerns, as the consumer movement
emerged in the 1970s, that were not necessarily addressed in FDA
at the time, may not now exist.

Senator GOrRe. On the other hand, we have seen a new—and
what would have been in past years unthinkable—encroachment
on FDA'’s independent judgment in the current administration.
thﬁr. McCaAnN. Well, I understand you have some concerns about

Senator Gore. Yes, I do have some concerns about this proposal.
But it is one that we ought to examine very carefully, and certain-
ly one that should be given serious consideration, anytime we look
at changing the structure and location of the C ‘

I appreciate your appearance here today, both of you. Thank you
very much. _

Mr. McCANnN. Thank you, Mr. Chairman.

[The statement follows:]

¢
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StaTEMENT OF S, ANTHONY MCCANN, ASSISTANT SECRETARY FOR MANAGEMENT AND
Buncer, DEpARTMENT or HEaLTH AND HUMAN SERVICES

Mr. Chairman and members of the Subcommittee:

My name is Anthony McCann. | am the Assistance Secretary for Management
and Budget of the Department of Health and Human Services (HHS). Accompany-
ing me is Dr. Lowell Harmison, Deputy Assistance Secretary for Health of the
Public Health Service. We are here today to present the Administration's proposal
to place the Consumer Product Safety Commission (CPSC) in our Department in
conjunction with the Subcommittee’s consideration of the reauthorization of CPSC.

The proposal would move the CPSC to the Public Health Service (PHS) of the De-
partment of-Health and Human Services. Within the PHS we propose that CPSC
would have a single administrator, appointed by the President with the advice and
consent of the Senate, would retain its current statutory functions and mission. The
proposed authorization levels are $34.4 million for FY 1988, and such sums as neces-
sary for FY 1989 and FY 1990.

The Administration is proposing this change for two main reasons:

To better coordinate the public safety activities of the agency with those of rele-
vant PHS programs with which it shares many mutual interest; and

To improve management of the agency through proper executive oversight, at the
same time continuing its important rulemaking and other functions.

I will discuss these issues in more detail later in my statement.

THE CONSUMER PRODUCT SAFETY COMMISSION

The origins of CPSC lie within the Food and Drug Administration (FDA) of the
Public Health Service. Specifically, product safety functions were expanded in 1968
when FDA became a part of the Consumer Protection Environmental Health Serv-
ices (CPEHS) within the Public Health Service. In 1970, CPEHS was abolished and
FDA created the Bureau of Product Safety.

In June 1970, the National Commission on Product Safety recommended the es-
tablishment of a separate consuiner Product safety agency. Thereafter, in October
1972, the Consumer Product Safety Commission was formally established and was
activated in May 1973. At that time, FDA transferred resources associated with
those products covered by the Consumer Product Safety Act of 1972.

Currently, the Consumer Product Safety Commission is an independent agency of
the Federal Government, directed statutorily by five commissioners appointed by
the President and confirmed by the Senate. CPSC's mission is to protect consumers
from unreasonable risks of injury associated with approximately 15,000 everyday
products. Examples of these products are lawnmowers, toys, firework, household
chemcials, heaters, and hair dryers. The risks include amputation, fire, electrocu-
tion, burns, asphyxiation and cancer.

THE PUBLIC HEALTH SERVICE

The Public Health Service is an operating division of the Department of Health
and Human Services. The PHS is led by the Assistant Secretary for Health and is
composed of six agencies: the Alcohol, Drug Abuse and Mental Health Administra-
tion; the Centers for Disease Control; the Agency for Toxic Substances and Disease
Registry; the Food and Drug Administration; the Health Rsources and Services Ad-
ministration; and the National Institutes of Health. The origins of the PHS go back
to the establishment of the Marine Hospital Service in 1798.

The mission of the PHS is:

Protection and advancement of the Nation’s physical and mental health;

Support and conduct of medical, biomedical, and health services research;

Administration of grant and contract support for the development of health serv-
ices resources;

Prevention and control of diseases and of alcohol and drug abuse; and

Enforcement of laws which assure the safety and efficacy of drugs, protection
against impure and unsafe foods, cosmetics, medical devices, and radiation-produc-
ing products.

RATIONALE FOR ADMINISTRATION PROPOSAL

During the past serveral years, our definition of public health has been expand-
ing. We have begun to view death and disability caused by violence and injury as a
public health issue—subject to the same types of scientific inquiry as we give the
more traditional diseases.
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Injury is the leading cause of disability for children and young adults and of pre-
mature death in this country. And as we have conducted epidemiological studies on
injury, we have found that there are behavioral, biomedical, environmental and
product related precursors to injury—factors subject to prevention and intervention.

As our definition of public health has broadened, the respective roles of the PHS
and the CPSC have grown closer. The PHS has become more interested in accident
prevention and injury control through product safety. This merging of interests has
created a need for closer coordination between the two organizations.

The PHS has a long history of providing effective public health services to this
Nation. During its almost 200 year lifetime, it has shown great compassion for the
health and safety of our people. I believe that the PHS is a ?roper location for the
CPSC. It will provide the proper emphasis on safety and public health while assur-
ing consistency of mission and enhanced coordination for both organizations. The
merger will result in providing better product safety and public health to all Ameri-
cans. X
The General Accounting Office (GAO) has concluded in its recent report that the
CPSC could benefit from changing to a single administrator. Not only could re-
sources now used to provide stafl support to five commissioners be used for CPSC
Programmatic activities, but management could be improved. The GAQO found that
‘all of the major studies over the past 50 years, including the Hoover Commission
and the Ash Council reports, have indicated significant problems with the commis-
sion administrative structure.” Further, seven of the other eight health and safety
regulatory agencies reviewed by the GAO were headed by a single administrator. -

ADDITIONAL CONSIDERATIONS

The Administration is mindful that it is not an ever da}' occurrence to change
the status of an independent agency. However, as the GAO's report has aptly cov-
eyed, there are clear advantages, as well as a growing consensus, that CPSC’s mis-
sion can be better served as part of an existing executive branch agency.

No budget or staff reductions are being sought. No budget savings are being
sought. Should savings accrue by reducing the number of commissioners, these
funds will stay within the CPSC program. Continuity would be maintained through
retention of current CPSC stafT.

The Administration is confident that placing CPSC in PHS will enhance, rather
than hamper or delay efforts to address product safety hazards. The PHS is a strong
team, with very visible parts and a long tradition of protecting the public health. As
part of this team, CPSC will have the executive oversight necessary to insure impar-
tiality and continued program improvements, while also giving the CPSC the flexi-
bility necessary to address product safety hazards. Far more effective interaction
with CDC and FDA will be one immediate advantage.

Moreover, CPSC would have the Assistant Secretary for Health and the Secretary
of Health and Human Services as spokespersons for the agency with Congress and
the President. Under such a system, CPSC will probably have greater access to
senior executive branch policy officials than at present as a small independent
agency.

Upon the enactment of our proposal, CPSC would be moved intact to PHS, where
the support services and staff functions of HHS would be made available. The Ad-
ministration is cognizant that some organizational details will still need to be
worked out by the mandated transition date of January 1989. However, as a matter
of principle, we are committed to sufficient resources being made available to assure
a smooth transition to PHS, and we are committed to retaining the confidence of
the American people and of Congress in the CPSC's mission of consumer protection.

CONCLUSION

In summary, the Administration is proposing changes in the CPSC which we be-
lieve will improve the organization’s current and future ability to achieve its mis-
sion. As a new member of the PHS team, led by a single administrator, the pro-
posed organization would be better able to pursue its important mission to protect
the safety and health of our Nation’s consumers. We urge the Subcommittee to con-
sider favorably the proposal we have placed before you today. We will soon be sub-
mitting legislation to implement this proposal. In addition, we offer our assistance
and support as you continue your discussion of this issue.

I appreciate the opportunity to testify, Mr. Chairman.

Dr. Harmison and I would ge pieasedy to answer any questions.
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Senator Gore. Our next panel is made up of Mr. Richard Gimer
of the law firm of Hamel & Park, representing the United States
Chamber of Commerce; Ms. Mary Ellen R. Fise, Product Safety Di-
rector for Consumer Federation of America; and Mr. Gene Kimmel-
man, Legislative Director of Consumer Federation of America.

If the three of you will come to the witness table, we will get this
panel underway.
~ Welcome to the three of you. Again, because we are in this Chi-
nese fire drill mode over on the Senate Floor, we will ask you to
summarize your prepared statements, and we will make certain
they are printed in full in the record.

Mr. Gimer, welcome. Would you please proceed?

STATEMENT OF RICHARD H. GIMER, COUNSEL, REPRESENTING
THE U.S. CHAMBER OF COMMERCE

Mr. GIMER. Senator Gore, I will give a very abbreviated sum-
mary of our planned capsule summary to allow time to deal with
some of the points that have been made by the prior panels this
morning.

The prior witnesses have consisted of chairmen, commissioners,
former chairmen, former acting chairs.

My perspective is not shared by any of them. It is as a private
practicing attorney who has been involved with the U.S. Chamber
of Commerce Committee structure concerned with the Consumer
Product Safety Commission, not only since the Commission was
brought into being by the 1972 statute, and with the National Com-
glli)sqs(ijon on Product Safety, which recommended the creation of the

And I have had the privilege, throughout the 1970s and 1980s of
being involved in the Chamber’s evaluations of Commission oper-
ations and participated in meetings with the Commission tc raise
concerns of the business community about how it was operating.
The Chambers involvment included the commissioning of a consult-
ant to study criteria intended to lead to better Commissioner ap-
pointments; a study which was eventually provided to the Senate
and House committees in conjunction with appointments inade in
the late 1970s. )

I have also had occasion to represent as many as 50 individual
manufacturers in compliance and enforcement contexts involving
the Commission and its statutes. This includes statutes previously
enforced by the Federal Trade Commission, before the CPSC as-
sumed jurisdiction over the Flammable Fabrics Act.

From the testimony presented this morning, I have the impres-
sion that the commissioners themselves have views of the issues
being raised as either being black or white.

And perhaps to some degree, Senate and House members too,
have to view these issues as black and white when, from my per-

spective, the overwhelming portion of these issues being raised are =~

mostly cast in shades of gray.

I anu reluctant to see us make legislative and/or regulatory deci-
sions as if these issues and the solutions are black and white. And-I-,
would like to illustrate.
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With respect to the single member versus collegial body issue,
the Chamber of Commerce doesn’t have a formal position at this
time.

When the creation of the Commission was being considered by
Congress, the Chamber of Commerce did support one of the bills
that incorporated the single administrator form.

However, in the years that have ensued, the Chamber’s members
simply have not shown their disposition to favor strongly one form
of structure over another. For that reason, it doesn’t have a cur-
rent position. -

But having been actively involved in the evaluation of the Com-
mission and its operations since its creation, the Chamber is
strongly of the view that the problems that are identified by the
GAO in its report, all of which are, in the Chamber’s view, valid,
do not dictate per se, a structural change.

The problem as we see it is not with the structure so much as it
has been with the almost continuous bickering among the commis-
sioners, and to a certain degree, the lack of mutual respect that
has characterized the commissioners relationships.

This problem is not merely one plaguing the current commission.
This problem goes back a long way; a problem which extends back
to the inception of the Commission. Certain characteristics of good
Commissioner appointees should be given more credence than they
seem to be. These needed characteristics are mentioned in our
formal statement.

The second issue we address is the use of economic analysis in
enforcement. The testimony this morning on whether cost/benefit
analysis should be used to assess voluntary recalls used the word
“voluntary” as if it refers to some specific single frame of mind.

My experience is that this term does not refer to a single condi-
tion, I sense that the Senators’ questions about the use of economic
analysis or cost-benefit analysis with respect to proposed voluntary
corrective action plans refers to a situation where a manufacturer
of a product, on its own concludes, based upon its assessment of the
hazard and its knowledge about the distribution of the product and
its own assessment of the product’s liability and other implications
of the situation, chooses to make a voluntary recall. In those circus-
tances the Chamber I Conference does not believe that the Com-
mission should spend its time second guessing a manufacturer whe
comes to that kind of a conclusion. :

But perhaps more than 95 percent of the remedial actions under-
taken under the Commission’s statutes are encompassed within the
voluntary category because the only remedial actions that really do
not come within that definition are mandatory orders issued by the
Co&'nmission after formal administrative proceedings or court
orders.

There is a vast amount of enforcement activity, which is called
“voluntary”, but which is in reality a product of a coercive rela-
tionship exerted by the Commission over industry.

The Chamber believes that the Commission should not be assert-
ing, usually through its staff, those cbercive influences over indus-
try without the benefit of the best economic evaluations that are
within the Commigsjon’s capacity.
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In other words, just because you call some remedial action at the -

~end of an investigation “voluntary” because it was not compelled

by the result of a judge’s order does not mean the economic consid-
erations in the relief the Commission is attempting to secure
should be ignored. -

Finully, a comment on the matter of the use of voluntary stand-
ards. The Chamber of Commerce was very involved in the 1981
amendment process. Additionally, I was personally involved in the
presenting testimony in support of amending the statute to require
greater reliance on voluntary standards.

The Chamber of Commerce continues to believe that the statuto-
ry language relating to use of voluntary standards is not the prob-
}em here. The problem is with the implementation of the statutory
anguage.

e testimony this morning suggests that there is a polarity of
views on the legislative intent. Some think that if there is a prom-
ise that a voluntary standard might come into being, the agency

-should somehow defer to that promise. On the other hand, you

have the question of whether, in order to result in a formal defer-
ral to a voluntary standard, there should be an existing standard
as opposed to the mere promise of a standard.

I think I can fairly say that when these amendments were being
championed and adopted in 1981 the conception was that at all
stages in the Commission’s involvement with respect to a product,
appropriate attention should be given to the voluntary standards
system. If and when a standard existed, it was required to be
judged by the formulas specified in the statute. If a standard did
not exist, then the statute does not speak to it. Now, the question is
when does the existence of the standard become relevant.

In my view—and here again, I believe I speak fairly for those
who were involved in the formulation of this statutory language—
the timing feature can be judged at any stage of what could be a
lengthy rulemaking process. The Commission should not defer to a
nonexistent standard in terms of its advanced notice of proposed
rulemaking. But on the other hand, if the standard comes into
being before there is a final decision and there is proof of the sub-
stantiality of the compliance at the time when a final decision
would be made, then that should be taken into account in deter.

But you cannot defer indefinitely on a promise.

[The statement and questions and answers follow:]

STATEMENT OF RICHARD H. GIMER, ON BEHALF oF THE U.S. CHAMBER OF COMMERCE

Mr. Chairman and members of this Subcommittee, my name is Richard Gimer. I
am a member of the Washington, D.C. law firm of Hamel & Park. I have been ac-
tively involved in those activities of the U.S. Chamber of Commerce whic¢h concern
the Consumer Product Safety Commission (‘‘Commission”) dating back to the period
before the enactment of the Consumer Product Safety Act ("CPSA") in 1972.

We appreciate the opportunity to present the views of the Chamber during this
authorization hearing. While there are many aspects of the Commission’s activities
which could be addressed in our testimony, we take note of the Committee's ex-
pressed interest in issues relating to the performance of the Commission and the
effectiveness of its enforcement activity; and, in the views of the Chamber in re-
sponse to the recent United States General Accounting Office (“GAQ”) Report con-
cerning the administrative structure of the Commission.
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With these objectives in mind, our formal statement will deal with (1) the GAO
Report on structure, (2) the use of voluntary standards, and (3) the use of economic
analyses in the Commission’s decisional process.

ADMINISTRATIVE STRUCTURE

In preparing the testimony for this authorization hearing, representatives of the
Chamber reviewed the Report on the Commission issued by the GAQO in April, 1987,
As you are aware, that Report focused on several structural features of the Commis-
sion and concluded that the agency should be converted from a five-member com-
mission form to a single administrator form.

Prior to the enactment of the CPSA in 1972, the Chamber favored a version of the
legislation then under consideration which would have established a product safety
agency to be headed by a single administrator rather than the multi-member inde-
pendent commission form ultimately established by the CPSA. However, because
the membership of the Chamber has not registered a strong preference for a struc-
tural change, tﬂe Chamber does not have a current policy on the two issues which
were the focal point of the GAQ evaluation (i.e, the single administrator issue and
the independent status issue).

Because a number of the organizations and officials whose views were solicited by
the GAO in canductinf its evaluation of the Commission’s structure are involved in
Chamber activities relating to product safety, we are aware of the comprehensive
nature of the evaluation which the GAO undertook. We consider the April, 1987
Report of the GAO with respect to structure to be comprehensive and evenhanded.
The Report makes a case for a structural change to the single administrator form
(while deferring on the question of whether the agency should be transferred to one
of the cabinei-level departments). However, many of the factors relied upon for this
conclusion would appear to be as much a reflection of other problems with the Com-
mission as indicators of failure of the structure itself. Without taking a formal posi-
tion on the question of whether there should be a structural change now, we offer
the following comments on the GAO Report by way of providing a perspective. We
think it would be a mistake to blame the institutional structure for the shortcom-
ings if the result would be to accept the status quo in terms of the agency's perform-
ance.

While citing staff turnover as suggesting the need for a structural change, the
Report does not indicate that instability of the staff at the Executive Director level
is a function of the multi-member Commission operation, although it certainly could
be the reason for turnover in certain instances. The turnover rate at the Chairper-
son level is due at least in part to the length of the term which each chairman was
given and, in any event, is not inherently a fault of the collegial structure. The ap-
pearance of high turnover has been compounded by the number of “acting” Chair-
persons. For the most part, this has stemmed from delays in the nomination and/or
confirmation process. We review this to be as much a reflection of the personnel
gselection and confirmation Erocesa as on the agency’s structure itself. It 1s, in any
?vent. a problem which might have plagued this agency irrespective of its structural
orm.

The consistency of views between the Chairperson and the individual Commission-
ers documented in the GAO Report does not dictate the conclusion that the Commis-
sioners were mere surplusage, use votes on the ultimate issues mask the proc-
ess by which the decisions were reached. Moreover, the analysis was based upon a
sample and did not lpm»pcn'l: to focus on the particular decisions in which the bene-
fits of the collegial form might have been most evident. If the diverslté argument
for the collegial body form were present, then the d to which the Chairperson
ended up voting in the majority should not be consiﬁered an adverse reflection on
the structure itself.

‘While the Chamber does not have a present policy position on whether the colle-
gial body aspect of the Commission’s structure should be abandoned in favor of the
single administrator form, it is of the strong view that there are now, and nearly
always have been, serious flaws in the brand of collegiality practiced at the Commis-
- gion. From the outset, there have invariably been too many Commissioners covetous
of being Chairperson at any given ti:gg. is has been a divisive force which, at
times, has brought disrespect to the Commission from mani:i quarters; and it ap-
pears to have rendered the Commission ineffective {or significant periods over its
existence. The public interest has suffered as a consequence.

The criticisms of the collegial structure attributed by the GAO Report to the high-
level officials interviewed during its investigation mirror our observations of Com-
‘mission decision-making; but certain of the criticisms (i.e, lack of understanding of

=
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technical issues, competitiveness, and the tendency of the Commissioners to micro-
manage) may also indicate problems with the appointees rather than the structure.

While it is true that these shortcomings might be avoided by converting to a
single administrator form (assuming appointment of an ideaily suited Chairperson),
it would lll:a a mistake exclusively to link needed improvements in these areas to a
structural change. There are other solutions, and they deserve attention now irre-
spective of legislative change. In this regard, the Chamber believes that so long as
the Commission is a multi-member agency, it should be comprised of individuals
with (1) an appropriate diversity of professional experience (considering the mission
and operations of the agency), (2) sufficient competence and experience to merit the
mpect of the other Commissioners, and (3) the temperament to serve in such a

y.

USE OF VARIQOUS FORMS OF ECONOMIC ANALYSIS IN COMPLIANCE AND ENFORCEMENT

Since the creation of the Commission, the Chamber has been concerned about the
role of economic analysis in Commission decision-making. As early as December 3,
1974, the Association Advisory Group on Product Safety (an ad hoc group associated
with the Chamber) met with the full Commission to present a review of its first 18
months of operation. At that time, the Advisory Group stated it was most concerned
that in promulgating consumer fproduct safety rules, the Commission might be
losing sight of the requirements of § 9 of the CPSA. We pointed out that this section
requires that the Commission make appropriate findings to support its rules with
respect to the need of the public for the products in question and the probable effect
of such a rule upon the utility, cost, or availability of such products to meet such
-need; and any means of achieving the objective of the order while minimizing ad-
verse effects on competition or disruption or dislocation of commercial practices, We
emphasized that the CPSA indizates that the Commission was expected to balance
the probability ‘that risk will result in harm and the gravity of such harm against
the effect on the product’s utility, cost, and availability to the consumer. In addi-
tion, we indicated that the legislative history of the CPSA shows that no standard
would be expected to impose added costs or inconvenience to the consumer unless
there were reasonable assurance that the fréquency or severity of injuries or illness-
es would be commensurately reduced.

During these discussions with the Commission, we stressed the view that the Com-
mission must make a serious attempt to determine effectively the relationship be-
tween the need for promulgating new consumer product safety rules and the direct
effect of anticipated rules on competition or disruption of commercial practices and
added costs to be born by consumers as required in CPSA §9. Although no final
standards had been promulgated at the time of this initial conference, the Chamber
representatives expressed doubt that the level of effort being devoted to economic
analysis as to the standards which were then in process would meet the statutory
prerequisites. We said then that it appeared the Commission had not structured
itself to make the required effort to measure the total impact of its proposals on all
parties.

In the years which have intervened, the apparatus to make these types of assess-
ment (whether referred to as economic analysis, cost analysis, cost-benefit analysis,
or some other term) has been enhanced; the statute has been amended in such a
way as to make it even more clear that economic analysis in various (and sometime
specific) forms is essential to the decisional process relating to, 3tandards-maki:§
and banning action;! and we understand that economic analysis is now being u
in making some decisions. However, the internal debate continues over (1) the qual-
ity of the analysis provided, (2) limitations on the use of economic analysis (particu-
larly cost-benefit analysis) in making compliance and enforcement decisions, and (3)
limitations on the scope and content of such analyses where they are solicited, of-
fered, or provided. )

In preparing for these hearings, we have reviewed the voluminous Briefing Pack-
age now being circulated within the Commission relating to the use of cost-benefit
analysis in compliance activity. While virtually every Directorate of the Commission
is involved in one way or another, it appears that the central issue now is whether
the Directorate of Compliance (“DC”) will be allowed to dictate the form of cost-ben-
efit analysis being provided to it by the Directorate of Economics (DE”) in certain
types of enforcement contexts.

' For certain rulemaking pur , the statutes administered by the CPSC require comparison
of costs and benefits. See e.g., CﬁgA § 9(N, FHSA § 3(i) and FFA § 4(). ’
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The Commission’s DC objects to the version of cost benefit analysis [)erformed by
the DE. In essence it contends DE’s analyses (1) ignore unquantifiable benefits of
compliance actions, (2) depend on assumptions but purport to be definitive guides
for decision-making, and (3) substitute economic judgments for complex legal and
gglic determinations. The DC also contends that CPSA § 16 does not call for cost-

nefit analiysis and the a;?lying cost-benefit analysis to CPSA § 15 matters would
create additional delays in developing corrective action plant.

The DC has developed a list of what factors should be considered in making com-
pliance and enforcement decisions, and it proposed that the DE be precluded from
proceeding beyond these boundaries in its analyses. As we understand it, at the
present time a cost-benefit analysis is carried out on the pro options being con-
sidered for use in corrective action plans under CPSA § 15. trictions are imposed
on the content of such analyses, and in developing the analyses the DE staff is not
to provide a recommendation on disposition of the CPSA § 15 case in question.

In general, we do not believe that the alleged shortcomings of cost-benefit analysis
can justify its exclusion from the information to be considered by the Commission,
whether the object of the decisional exercise is a standard, a ban, or a proposed en-
forcement action. '

The Chamber would not be so presumptuous as to pass judgment at this juncture
on whether any particular economic analysis (or cost-benefit analysis) performed
with respect to any specific pro enforcement action is fair, accurate, or suffi-
ciently comprehensive. But we do believe, from past experience, that the economic
gzrspective should be an integral part of the decisional process not merely in the

mmission’s standards-making and/or banning activities under CPSA §§ 7-9 but
also in compliance and enforcement activities, such as recalls and similar actions
undertaken under CPSA § 15, as well. When the Commission orders a recall of some
product, the implicit assumption is that consumers will benefit from the recall and
that benefits of additional safety will outweigh the costs of the recall. We think the
quality of result will be improved if the implicit assumptions the Commissioners
presumably entertain in deciding to proceed are stated explicitly in order that they
can be criticized or questioned and chan%ed if they need to be.

The need for such evaluations is well i lustrateg in the context of standards which
the Commission now enforces that were promulgated prior to the 1981 Amend-
ments. Many of the standards or bans promulgated in the 1950's, '60's and "70's (in-
cluding a number adopted by other federal agencies under the Transferred Acts)
would not have been promulgated under the present provisions of the CPSA, which
prescribes regulatory analyses, mandates findings relating to prevalency of the
injury, requires risk identification and a determination of the efficacy of each provi-
sion in a proposed standard in alleviating identified priority risks; and which man-
dates findings relating to the efficacy of private-sector voluntary standards efforts.
Moreover, the priorities which resulted in promulgation of m of these old stand-
ards are at variance with those applicable today. Still others of these standards or
bans have at least some provisions which would not have been included in CPSA-
based standards. '

Too often in the past, the Commission has automatically applied what it perceived
as its enforcement powers to alleged violations of these standards without giving
adequate thought to the range of relevant factors. Economic analysis (including cost-
benefit analysis) is one way in which the Commission can assess the appropriateness

of a%ﬁ;ging the remedial powers (i.e, recalls and similar actions) it has today under
&et A in the context of enforcing standards adopted in a different era and con-
xt.

The textile flammability standards promulgated under the Flammable Fabrics
Act are prime examples of the problem referred to above. Each of these standards
prescribes a destructive test which is to be np%}ied to representative samples of tex-
tile production. Federal government officials have refeatediy testified that due to
the inherent variability of textiles and the features of the flammability test methods
prescribed in federal standards, it is a virtual statistical certainty that test failure
will occur and that an acceptable level of quality includes a percentage of such ma-
terials. The Commission itself has acknowledge({ that such failures do not per se in-
dicate a safety problerh requiring remedial action. eg, 16 C.F.R. 1115.10(); 16
C.F.R. §1630.81. We believe cost-benefit analysis should be an integral part of the
process of determining whether enforcement action in the form of notice or recall
should be initiated in these circumstances.

The Briefing Package on the use of cost-benefit analysis in compliance activities
indicates that the DC contends that cost-benefit analysis (in the formal sense of that
term) not be used in determining whether to initiate enforcement or remedial action
under CPSA § 16 or in connection with decisions on whether particular remedial
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measures will be sought through consent settlements or corrective action plans. Ad-
mittedly, the language of CPSA § 15 leaves room for argument about the extent to
which economic considerations are to be taken into account by an administrative
law judge (or ultimately the Commission upon review) in determining whether to
order notice or retroactive remedial measures (i.e., recall, repair, or replacement)
under CPSA § 15(c) and (d). Nevertheless, the various features of these statutory
provisions have implicit cost and benefit features suggesting that it is only the
methodology for cost-benefit analysis which is unspecified.2 These factors lead us to
conclude that evidence of the relative costs and benefits of these remedial options
would normally be considered to une degree or another in formal enforcement pro-
ceedings under CPSA § 15. As a matter of policy, the Chamber does not believe the
agency should initiate formal legal actions to secure the imposition of remedial
orders without having made some assessment of the relative cost and benefits of the
relief being sought; nor should the Commission seek to coerce acceptance of settle-
ments obligating respondents to take particular remedial actions voluntarily with-
out regard to their reasonableness. Without suggesting that all such analyses need
to be equally comprehensive or that a completed (as opposed to partial) analysis be
a prerequisite to initiation of any action, we submit that information of this nature
(coupled with conclusions from officials competent in this type of analysis) should be
an integral part of most compliance and enforcement decisions.

USE OF VOLUNTARY STANDARDS TO ACCOMPLISH THE COMMISSION'S MISSION

As originally enacted, the CPSA gave voluntary industry standards (as well as
federal agency and certain other standards) a unique status. This status was mani-
fested in two primary respects. In initiating a standards-development proceeding,
one mandatory aspect of the Commission’s Notice was that it set forth “information
with respect to any existing standard known to the Commission which may be rele-
vant * * *” CPSA, §7(bX3), 156 U.S.C. § 2056(bX3). Additionally, as an alternative to
standards-development through what was to prove to be a time-consuming, cumber-
sume, and expensive “offeror process,” the Commission was authorized to publish an
existing voluntary standard as a “proposed consumer product safety rule” where
such standard “would eliminate or reduce the unreasonable risk of injury associated
with the product * * *” CPSA, § 7(c), 15 U.S.C. § 7(c).

Notwithstanding this Congressional “nudge’” in the direction of voluntary stand-
ards, the Commission was, from the outset, antagonistic to this means of carrying
out its standards-development responsibilities under CPSA § 7. For whatever rea-
sons, the Commission declined the opportunity to acknowledge openly the safety
benefits which could flow from widespread or universal voluntary acceptance of
standards developed by various industry groups and generally considered the statu-
tory alternative of relying heavily on voluntary industry standards as the basis for
the substantive content of ‘“‘proposed product safety rules” unacceptable. Instead,
the Commission appeared to go out of its way to dredge up offerors under CPSA
§ TtdX1) to develop standards.

Almost from the outset, that process proved to be a failure. But rather than ac-
knowledge the fact that its poor record under CPSA § 7 was due in large part to its
steadfast refusal to rely to any extent on the existing voluntary standards, the Com-
mission pursued another course. It encouraged and secured the amendment of the
CPSA to clarify and/or expand its authority to develop mandatory standards in-
house, once again turning a deaf ear to those voices m;ginsg greater reliance on the
work product of the voluntary standards system. P.L. 94-284, § 7(b); P.L. 95-631, § 3.

With the passage of time and in the face of increasing criticism over its lack of
productivity, the %ommisa'mn eventually determined that it had to give at least lip
service to the work product of the voluntary system. But upon close scrutiny, that
deference was more cosmetic than real. From the Chamber’s perspective, the Com-
mission tended to bully and intimidate the private-sector organizations with whom
it purported to be cooperating in developing 100% of what the Commission wanted
in a standard as the price for considering it as the basis of a pro rule.

From the outset, Congress comtemplated (as reflected in CPSA §7) a standards-
development procedure in which the privately developed standard could be pub-
lished as a “proposed rule” if it met certain prerequisites. Under the statute, no
such “proposed rule” could have been promulgated as a final rule without compli-

2'The definition of a “substantial product hazard” includes factors which concern costs and
benefits; under § 15 recall orders the respondent determines whether to repair or replace the
product or give a refund; and economic considerations are also obligatery in determining appro-
priate penalties for violation of § 15 orders.
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ance with the notice and comment requirements of 5 U.S.C. § 553, plus the addition-
al requirement that the Commission afford all “interested persons an opportunity
for the oral presentation of data, views, or arguments, in addition to an opportunity
to make written submissions”. CPSA § 9(a)2), 15 U.S.C § 2058(aX2). Additionally, no
existing voluntary standard was capable of being transformed into a mandatory rule
unless the Commission could make the findings with respect to its necessity, ade-
quacy, and public interest which are the prerequisites for promulgation of any con-
sumer product safety rule, irrespective of its origin (offeror, existing standard, or
the CPSA itselD. A §9c), 16 U.S.C. § 2058(c). In short, even in its original form,
the CPSA provided a means for the Commission to rely heavily on the private sector
(through reliance on existing voluntary standards) without compromising its inde-
pendence; tilting excessively or inappropriately toward the private sector; or depriv-
ing any segment of the public of the opportunity to express its views as to the ade-
quacy or inadequacy of any particular proposeg rule. In all instances, the statute
contemplated standards-development would afford the interested public (and the in-
terested federal agencies) the opportunity of B?rticipation in the rulmaking process
historically conveyed by the Administrative Procedure Act (6 U.S.C § 553) in tradi-
tional federal agency rulemaking and then some. Yet it did not work.

While Congress had provided a statutory scheme which the Commission could
have employed to take maximum advantage of the existing genius of America (em-
bodied in hundreds of existing voluntary product safety standards), the Commission
turned a deaf ear to all appeals that it carry out its §7 responsibilities in this
manner. By 1981, the Chamﬁr had concludeEy that an eight-year-tryout had been
long enough, Accordingly, the Chamber testified then as to its belief that the Com-
mission would never give due deference to existing voluntary standards systems
without an amendment to its basic statute.

Considering the Commission’s poor track record in this area, the Chamber urged
that Congress provide explicit direction in two distinct contexts: (1) the circum-
stances under which voluntary standards are sufficient to obviate the need for man-
datory regulation considering such factors as the substantial compliance with volun-
tary standards; and (2) the circumstances under which mandatory standards, if any,
should be predicated upon the substantive content of existing voluntary standards,
with l-:iuch modifications as may be justified based upon an appropriate rulemaking
record.

In response to testimony such as that offered by the Chamber, Congress, in 1981,
amended the CPSA so as to mandate reliance on voluntary consumer product safet
standards (rather than op mandatory safety standards) whenever compliance wi
such voluntary standards would eliminate or adequately reduce the risk of injury
addressed and whenever it appeared likely that there would be substantial compli-
gnce with such voluntary standards. CPSX §§7, 9, P.L. 97-35 amending CPSA §§7,

The Chamber strongly support the concepts contained in the 1981 Amendments
relating to voluntary :staruiea\réusJ e recognize that there are critics of the legislation
and/or of the Commission who content either that the concept was and is flawed
and/or that the Commission itself is shirking its responsibility (while hiding behind
these statutory requirements).

The Chamber is not usuallg in a position to conclude whether a particular stand-
ard or a ban should or should not be adoPted as to a particular product or risk, and
we do not propose to offer any opinions of that nature in this testimony. However, it
is unarguable that (1) the Commission did not give adequate attention to the work-
product of the voluntary sector before the 1981 amendments were enacted and (2)
the Commission was generally ineffective with respect to the mandatorg standards
and bans pursued or promulgated by it during the 1970’s prior to the 1981 Amend-
ments. It is the position of the Chamber that if the mechanism through which the
Commission is to carry out its standards-making and banning responsibilities is not
yielding the proper results, the fault iy not with the statutory provisions under
which these functions are to be carried out but in the implementation.

CONCLUSION

In summary, the Chamber is of the view that (1) irrespective of its structural
form, there are improvements which can and should be made in the decisional proc-
ess and operations of the Commission; (2) economic analysis (including cost-benefit
analysis) should be an integral part of the decisional process applying to enforce-
ment actions, as well as the standards-setting or rulemaking function; and (3) the
statutory provisions which dictate the deference to be paid to voluntary standards
. should be retained.

Thank you.
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QUESTIONS OF SENATOR GORE AND THE ANSWERS

Question. CPSC inaction is alleged to have sent a signal that industry can relax
its voluntary safety efforts. Would you agree with that assessments?

Answer. Whether an agency is relatively “active” or “inactive” during a given

riod-of time is usually a more complicated assessment than first meets the eye.

nitially, it involves deciding what counts, i.e., lawsuits, consent settlements, recalls,

rules, proposed rules, policy statements, etc. Without question there have been a
number of government-wide developments (Gramm-Rudman considerations, general
emphasis on deregulation, etc.) that have caused industry leaders to assume that
mandatory regulation (on most fronts including the CPSC) is less likely now than it
was in the 1970’s. We have no basis for assuming that this broad perception would
lead industry in feneral to relax voluntary safety efforts. Considering the relatively
few products under the CPSC's jurisdiction, such are subject to Federal mandatory
safety standards we assume that at any given time the voluntary safety efforts of
most consumer product manufacturers are independent of the CPSC's actual or per-
ceived level of activity. It is true that any given industry group may be influenced
in its approach to voluntary industry actions (such as standards-setting) by its
nntiot:; lm the likelihood mandatory regulation by a government agency is a serious
possibility.

Question. Should section 7 of the Consumer Product Safety Act be amended to
allow interested persons the right to request immediate agency review, with subse-
quent judicial review, of CPSC reliance on voluntary standards? Would the same re-
sponse applév to a similar proposal to amend the Federal Hazardous Substances Act?

Answer. CPSA § 7, as amended, reflects the broad-hased Congressionally-approved
policy concerning CPSC reliance on voluntary standards rather than (mandatory)
standards, together with the conditions under which this policy is to be applied.
However, the step-by-step procedure by which the CPSC is to implement this policy
and decide whether mandatory regulation (based upon the language of the volun-
tary standard or otherwise) is appropriate or inappropriate is contained in CPSA
§9, as amended. Actions of the agency (with respect to rulemaking) which are sub-
ject to review are those taken under CPSA §9, and as to them the statute already
provides for judicial review.

The question put to us admits of another construction, one relating to the timing
of review. We would oppose statutory amendments which would encourage interloc-
utory appeal of a decision to identify an existing voluntary standard in the ANPR
(§ 9(a)), or a decision to use an existing voluntary standard as the basis for a pro-
posed rule (§ 9(b)), or a decision to use an existing standard as the frame of refer-
ence for a regulatory analysis (§ 9(c)). Where these processes are employed in such a
way as leads to a decision to formally defer to an existing voluntary standard, and
that deferral is to be given preemptive effect, judicial review should be available.
The Chamber has, in the past, supported amendment of the CPSA to make it clear
that judicial review is available under these circumstances.

By contrast, a general policy decision (whether expressed or implied through ab-
sence of formal action) not to seek mandatory regulation of a product or risk (or not
to seek such regulation at a given time), sl":ould not be reviewable. Allowing the
public to appeal any judgment of the Commission not to regulate would amount to a
throw-back to (rrevlous!y-revoked provisions of the original CPSA which provided (1)
that interested parties could petition the Commission for commencement of rule-
making proceedings; and (2) tfpmgt denials of such petitions were reviewable by the
courts. Even then, the reviewing court’s authority was limited to compelling the
Commission to initiate a rulemaking proceeding. 15 U.S.C. § 2059, repealed b
P.L. 97-35. Government agencies should be run by those appointed, not by individ-
ual citizens, citizen’s groups, private lawyers, businesses, or judges. Congress admit-
tedly has the power to require the Commission to regulate a particular product or
risk through legislation, and that it do so with a prescribed time period. That power
should be rarely employed, if ever; and it should not be extended to third parties or
to the courts,

Question. Should section 9 of the Consumer Product Safety Act be amended to
allow the CPSC to defer to an existing voluntary standard only in situations where
a standard actually exists?

Answer. Under the present law, the requisite pedigree of the voluntary standard
which is a candidate for CPSC deference depends upon the stage of the proceedings.
It is evident from a reading of the statute tg;t less is required at the ANPR or Pro-
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posed Rule stage than at the point of final decision. In the final analysis, under
CPSA § %(fX3XD), the Commission is barred from promulgating a mandatory rule
unless it finds (in the case of a rule which relates to a risk of injury with respect to
which persons who would be subject to such rule have adopted and implemented a
voluntary * * * standard) that compliance (with the voluntary standard) is (1) “not
likely to (sufficiently) reduce the risk” or (2) “unlikely to enjoy * * * substantial
compliance.” In our view, it was not intended that the Commission formally defer to
? vg]untary standard without sufficient record upon which to predicate the specified
indings. 4 e dbe

Conversely, the statutory provision wﬁich requires, as a prerequisite to promulga-
tion of a mandatory rule, that the Commission affirmatively find that there is no
regulation-blocking voluntary standard—is also to be predicated on the evidentiary
record in the proceeding. So, while the Commission can give some credence to a
draft standard or a not-yet-implemented standard at the ANPR and Proposed Rule
stages, promise would need to become reality—and in short order. This is so because
the finding of the absence of a rule-blocking voluntary standard (which must virtue
of the statute be both adopfed and implemented), is also a decision to be made on
the basis of the formal record. If the record is closed before promise becomes reality,
that would be the industry's problem. The product manufacturers would be left to
request a reviewing court for leave to adduce additional evidence. CPSA § 11(b).

In summary, while the Commission can given some degree of deference to a new,
implemented, voluntary standard in the early phases of a proceeding looking toward
regulation of a risk, (1) it cannot formally defer to anything other than a standard
determined likely to be effective on the basis of the record (consisting of its staff
research plus public comments); and (2) it is not precluded from imposing a manda-
tory rule as a result of the belated (post-record) development and implementation of
a voluntary standard. So, there is a relatively narrow window envisioned within
which a group interested in self-regulation must either produce or risk mandatory
regulation. The statute does not envision a Commission waiting indefinitely for
promise to become reality in any situation where the risk itself was such that an
ANPR was justified.

Question. Should section 7 of the Consumer Product Safety Act be amended to re-
quire that any voluntary standard deferred to by the CPSC be developed through
consensus procedures to assure that interested parties are afforded an opportunity
to participate in the development of such standards?

Answer. We are aware that some argue that for a voluntary standard to be eligi-
ble for Commission deference during any or all phases of a proceeding under CPSA
§9, it should have to be a national consensus standard. We disagree. Under the
CPSA as originally enacted, where standards were developed by “offerors”, notice to
and participation by third parties was required. These requirements (once contained
in CPSA § 7(d)) were revoked in 1981. See P.L. 97-35. CPSA § 9(dX2) now provides
that rules are to be promulgated by resort to 6 U.S.C. § 553, with the additional
right (of interested parties) to make oral presentations assured. This provision obvi-
ates the need to require the pedigree of an existing standard to include a “‘consen-
sus” in its development, etc., in order to serve as the basis for a possible mandatory
rule (or as a voluntary standard deferred to by the commission).

Question. Should section 9 of the Consumer Product Safety Act be amended to re-
quire that a time limit be imposed between the time an advanced notice of proposed
rulemaking is published and the proposed rule?

Answer. During the 1970’s a number of statutes were enacted by Congress which
attempted to mandate the schedule applicable to agency rulemaking from start to
finish. See e.g., Noise Control{Act of 1972, 42 U.S.C. § 4901, g seq. Due to technical,
budgetary, legal and other factors, the responsible agencies frequently were unable
to meet the schedule; and litigation often followed. From our perspective, the most
likely consequence of imposing a time limit between the publication of an ANPR
and publication of a Proposed Rule (after which publication there is already a man-
dated schedule), would be to reduce ANPR’s to the absolute minimum. Conceptual-
ly, CPSA §9 is presently designed to require very substantial regulatory analysis
once the rulemaking process has begun. One must seriously question whether this
Commission could reasonably be expected to complete such tasks within arbitra
" time frames; and whether it is in the public interest to create a situation in whic
the Commission would be discouraged from publishing an ANPR in the first in-
stance where it had doubts about its ability to meet a series of deadlines which
would be automatically triggered by such publication.
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Senator Gore. I think that is another useful point. I did not have
a chance, because of the time constraints, to pursue that with Mr.
Pittle. But I think that the distinction you make is a useful one.

And do not read my question as an endorsement of that specific
amendment. I think it is a question that has to be asked merely
because the standard in the law has not been applied in the correct
way, in my view, by the current Commission.

I also agree with the implicit statements today that you do not
want to have a structural solution for a Eroblem that is mainly in-
dividual or has to do with the people who are there. And I think
glr. Pittle, incidentally, agrees with you on a lot of that, and others

0 not.

Ms. Fise and Mr. Kimmelman, are both of you testifying?

Mr. KimmMeLMAN. We are prepared to consolidate our remarks,
Mr. Chairman.

Senator Gorg. All right. If you could summarize it, then we will
try to do that at this time.

We?do have a vote. How many minutes do you think it will re-

uire? ;
. Mr. KiMmMELMAN. We can put it in five minutes.

Senator Gore. Well, I think that it would probably be discourte-
ous to ask you to do it in less than that, and it would have to be in
less than that. So let me have another brief recess and then we will
come back and pick up at that point.

g‘i’eecess.]

' Senator Gore. The subcommittee will come back to order.

Ms. Fise, Mr. Kimmelman, how do you wish to proceed?

STATEMENT OF GENE KIMMELMAN, LEGISLATIVE DIRECTOR,
CONSUMER FEDERATION OF AMERICA, ACCOMPANIED BY
MARY ELLEN FISE, PRODUCT SAFETY DIRECTOR

M}r{.S KimmmEeLMAN. If we may, we would like to consolidate our re-
marks,

On behalf of the Consumer Federation of America, we really ap-
preciate this opportunity to appear here today. I have a report
which we have just completed which, if we may, we would like to
submit for the record.! It is mentioned in our written statement.

Senator Gore. Without objection, that will be included in full in
the record. I have had a chance to look at it and I appreciate your
making that available.

Mr. KimmELyMAN. Thank you.

Mr. Chairman, as you know, we have been here many times
before you and before your colleagues in the House of Representa-
tives, and we have asked for a much stronger Consumer Product
Safety Commission. We have asked for a much better funded
agency. And we still believe that this should be done.

But we are here today really with a much more limited focus
and frankly, with, a more conservative message for you. We believe
the CPSC is undermining the Congressional mandate to promote
product safety. We believe the agency is wasting taxpayers’ money,
and we believe the agency is costing society billions of dollars.

! The report ig in the Committee files.
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We think this is government waste at its worst and we want you
to help us clean it up. The CPSC is taking Congress’ direction to
pressure the private sector to take care of safety problems and sub-
verting private sector incentives to clean up the market by using
every excuse imaginable to avoid regulation, letting industry know
that it has no reason to act quickly and no reason to invest money
for safety.

The result is hundreds of unnecessary deaths, tens of thousands
of injuries that could have been avoided each year, and increased
litigation, wasting judicial resources and running up the tab for
legal fees that could have been avoided. In short, Mr. Chairman, by
failing to flex its regulatory muscle the CPSC is weakening private
sector safety incentives and costing our society billions and billions
of dollars.

We say enough is enough. We recommend that you reign in this
agency; that you make it impossible for the agency to hide from
safety hazards; and that you make the agency respond strongly and
quickly to eliminate unnecessary product dangers.

We want your help to make this agency more efficient, and more
cost effective, providing the American people the maximum prod-
uct safety that their tax dollars can buy.

At this point I would like to leave the rest of my time to Mary
Ellen Fise, our Product Safety Director, who will give you some ex-
amples of inappropriate agency action identified in our report.

hank you.

Ms. Fise. I would like to summarize some of the glaring exam-
les of CPSC's inaction and undue reliance on voluntary standards.
n our report we highlight seven different problem areas, and I

would like to go through just some of those right now. :

First, we have heard today that a voluntary standard can be de-
veloped so much more quickly than a mandatory standard, and
that is one of the advantages of a voluntary standard. Well, that
msi\y ge the case. It is not always so, particularly when CPSC is in-
volved.

If you look at what has happened with all terrain vehicles, you
find it has been two years since the ANPR. They have been waiting
and waiting for this voluntary standard. The standard that was
produced is inadequate and, after two years, we still have not
solved the problem%y means of a voluntary standard.

Another case example is home playground equipment. Thou-
sands of children get injured seriously enough to be taken to the
hospital emergency room each year. A voluntary standard was
begun in 1979, and today that standard has not gone through final
balloting. Yet, the Commission has been willing to sit back and
wait. : ‘-

Turning to another problem, the Commission has deferred to in-
adequate standards or standards that do not address the risk. For
example, there is a voluntary standard for cigarette lighters. 200
people die every year from cigarette lighters.

But that voluntary standard does not address child resistance,
and 125 of the 200 people who die each year are young children. So
that is just one example where the Commission is willing to sit
EﬁCk .a]l:d acquiesce to a voluntary standard that does not address

e risk.
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The third problem I would like to talk about is a reliance on the
non-existing voluntary standards. And in your questioning you
have alluded to this problem whereby the Commission is sitting
back and waiting until the standard gets developed. A good case ex-
ample of this is swimming pool covers. ‘

In 1980 CPSC became concerned about this issue. They received
two petitions in 1983 requesting a mandatory standard. In the
meantime, they were having discussions with the industry: in effect
asking them, would you develop a voluntary standard?

In April of 1986, six years later, the industry came back and said:
We have decided we are not going to develop a voluntary standard
at all. The Commission is now in a position where, if they want to
do something, they would have to start the whole regulatory time
clock running.

They have never published an ANPR. Had they done that a long
time ago, we would be much further along and hopefully have
solved this problem.

And finally, we want this committee to look at the deferral to
non-consensus developed standards. There are examples document-
ed in our report where the Commission has deferred to standards
developed solely by industry. If you look at the legislative history
of the 1981 amendments, it refers to nationally recognized consen-
sus standards, including all the interested parties: consumer
groups, retailers, manufacturers, academics who have done re-
search, bringing all these parties together.

We have documented this problem in the case of bunk beds and
in the case of pressed wood (formaldehyde emissions), where the
Commission has deferred to a standard developed solely by indus-
try without any input from other interested parties. And we allege
that these standards are also inadequate.

I will stop right here and be happy to answer questions. But I
would like to just point out that the examples that we have includ-
ed in our report should not be seen as the only problems. We have
used these because they illustrate the problems very clearly. There
are others that exist at the Commission.

Thank you.

[The statement and questions and a.iswers follow:]

STATEMENT OF MARY ELLEN Fisg, Probuct SAFETY DIRECTOR, CONSUMER FEDERATION
OF AMERICA

Mr. Chairman and members of the Subcommittee, | am Mary Ellen Fise, Product
Safety Director for the Consumer Federation of America. CFA represents over 200
national, state and local consumer organizations with a combined membership of
more than 30 million people.

I want to thank you for the opportunity to present our views on reauthorization
of the U.S. Consumer Product Safety Commission (CPSC).

As the nation's largest consumer advocacy organization, CFA has carefully
watched—with great dismay—the significant decline of a critical health and safety
a%;asncy. By dragging its feet and increasingly avoiding regulatory intervention, the
CPSC has signalled to industry that it need not act expeditiously or even effectively
to address consumer safety problems. Adequate safety measures have been sacri-
ficed by an agency eager to defer to industry—apparent% at almost any cost.

Once considered among the government’s most cost-effective agencies, the CPSC's
recent track record reflects an agency frustrating its very purpose and squandering
taw er dollars as a result.

is presenti‘rl;& today a report entitled “The CPSC: Guiding or Hiding From
Product Safety?”’ We urge the Subcommittee to examine the findings of the report
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and to carefully consider CFA recommendations in the course of agency reauthor-
ization.

“THE CPSC: GUIDING OR HIDING FROM PRODUCT SAFETY?''-—A CFA REPORT

A product of careful examination by CFA, “The CPSC: Guiding or Hiding From
Product Safety?’ finds an agency failing in its mission to protect consumers from
exposure to hazardous products. The report documents the recent unwillingness of
the CPSC to either regulate or enhance private sector safety initiatives and the re-
sulting costs to this nation.

Over the past six years, the CPSC has demonstrated an increasing reluctance for
regulatory intervention. Rulemaking has drastically diminished; in fact, the report
finds that the agency has not prom:lgated a final rule under the Consumer Product
Safety Act (CPSA) since 1984. By removing this threat of government intervention,
the incentive for timely private sector response has been quickly lost. So, while the
agency drags its feet waiting for industry to act, thousands of peoFIe continue to be
irFurM and killed by hazardous products that remain needlessly in the market-
place.

Productivity and efficiency within the CPSC have also dropped accordingly. Com-
mission consideration of safety issues has plummeted in the past six years, evi-
denced by the alarming cancellation rate of Commission meetings and the number
of safety issues considered. 1986 witnessed a 650% increase over 1979 in the number
of meetings cancelled by the Commission. In 1979, the CPSC considered 237 agenda
items; in 1986, only 80.

In 1981, Congress amended the CPSA to permit agency deference to voluntary
standards, with the intent of s%urring private sector initiatives for product safet
and avoiding duplication. Yet, the agency's current over-zealousness to defer to vol-
untary standards—apparently at nearly any cost—has resulted in its failure to ef-
fectively and expeditiously address dangerous consumer products, This can hardly
be what Congress intended in 1981. Nor is it feasible to believe that Congress in-
tended the consequent costs of such inaction: thousands of lives and tens of thou-
sands of serious injuries, billions of dollars, and increased product liability litigation.
But that is where we find ourselves today.

A DISTURBING RECORD OF CPSC INACTION

Cl:;SC's recent disturbing record is best illustrated by the products it has failed to
regulate.

All Terrain Vehicles (ATVs) have killed more than 700 people and seriously
injured aver 298,000 since 1980. Sales of these motorized vehicles have jumped
dramatically over the past several years. Their popularity however has been ac-
companied by a staggering increase in deaths and injuries, with nearly half of
the victims estimated to be under 16 years of age. As the chart below graphical-
}y demonstrates, injuries treated in hospital emergency rooms have skyrocketed

rom 4,929 in 1980 to 86,400 in 1985. The death toll too has risen dramatically:
in 1980 there were 6 deaths; in 1985, 244 deaths.

ATV CAUSED DEATHS AND INJURIES

Deaths Injuries

D980 s T e 6 4,929
BB vcessccmsssonssonsiaonnsssssvsisesonasveshs s cnsihosssanis i 1 6,008
1982 26 8,585
1983 8 26,900
| L1 ——— 244 85,900
1986 195 86,400
UOBT (RINOUBH WEAR: 2 cuiesosessuusessosrsoseessisossssssiesssssessases 4638 o s imssrsinin 9 15400

Total 703 298,022

1 Through Mar. 31.

It is hard to imagine a better case for swift intervention by the agency. Yet CPSC
has refused to take strong regulatory steps, waiting instead for industry to act. The
wait for a voluntary standard has been long and perhaps for naught, as CPSC's own
staff now appear to consider the proposed industry standard inadequate. Thus, two

75-109 0 - 87 - 4
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l\j‘oars after publishing an Advance Notice of Proposed Rulemaking (ANPR), these
iﬁ‘hly dangerous vehicles remain on the market—sold, without restraint.
he CPSC failure to intervene and to push industry for expeditious and adequate
protection reflects the agency at its worst, where its puttern of excessive delay an
inaction has resulted in continuing deaths, injuries, and costly product liability liti-
fation. In the first three months of 1987 alone, 15,400 more people have been severe-
y injured bg ATVs. How much more time must pass and how many more J)eople
must die and be injured before the agency regulates effectively and efficiently
Disposable (Butane) Cigarette Lighters Kill an estimated 200 people every
year, including 125 children under five years of age.

These young children die because there is no standard which directly addresses
the risk pose(l by these liﬁhters. Yet rather than interveniy to render these light-
ers child-resistant, CPSC has waited for industry response. None has been forthcom-
ing. And, despite the findings of its own staff, CPSC has still not undertaken even
the very basic step of issuing an ANPR,

Deferral to an inadequate standard and failure to push induitry for effective
action mean that children’s deaths and injuries continue to mount. Just last week,
in Paducah, Kentucky, a four year old child set fire to her house with a disposable
lighter; the result: one more person dead and two more Eeo le severely injured.

Swimming pool covers have been responsible for 26 deaths, when people have
drowned under partially removed covers or in water that accumulated on top of .
the covers, Many of these covers are marketed as ''safety’” covers, yet consum-
ers are not warned of the hazards of walking on or swimming under them.

CPSC has been aware of these hazards since 1980. But, “hoping" that the private
sector would someday develop a responsive safety initiative, the :;lgency has deferred
action to what is best characterized as a “non-existing standard."” Six years later,
CPSC is still waiting for industry to act. There is neither a mandatory standard nor
a voluntary one to prevent more injuries and more deaths.

Accordian-style baby gates have killed at least 8 young children, when their
hoads or necks became trapped in diamond-or v-shaped openings of the gates.

Manufacture of these gates was halted in early 1985. Yet approximately 16 mll-
lion of these gates remain available for use by parents, unaware of the hazards. De-
spite the danger posed, CPSC has never taken action to recall these gates. This is
but another example of CPSC inaction desgite the fact that use of its regulatory au-
thority is warranted and critical. Without CPSC intervention, there is no other hope
of effectively protecting thousands of toddlers from being killed or maimed by these
gates.

COST OF CPSC INACTION

Reviewing these and numerous other examples, the refmrt concludes that CPSC
inaction has meant a waste of taxpayer dollars and needless costs to this nation of
thousands of lives, tens of thousands of injuries and billions of dollars. The agency's
failure to act nppropriutelfr has also spawned increased litigation. There are now
over 350 cases of ATV.related litigation alone, costing millions in litigation ex-
penses, lawyers fees and damages awarded. CFA strongly believes that these costs
may have been prevented by appropriate regulatory intervention, if the CPSC car-
ried out its mandate.

The agency must be reigned in and steps taken to improve its practices and proce-
dures to prevent its continued foot-dragging and avoidance of adequate and timely
protection. In addition to careful scrutiny of CPSC action by Congress, CFA also
urges amendments to the Consumer Product Safety Act that:

llow agency deferral only to voluntary standards already in place;
" Allow deferral only to standards devised with consultation frem all interested par-
es}

l;lace reasonable time limitations for reviewing the need to issue proposed rules;
an
@ }:l!low the public to challenge agency delays in its evaluation of private sector ini-

atives,

Without rigorous oversight and effective streamlining, CPSC will continue to
squander taxpayer dollars as an ineffective public safety agency.

INDOOR AIR QUALITY: MUST BE A CPSC PRIORITY

Indoor air pollution represents the number one hidden environmental health
threat to our society—each year killing thousands of Americans and injuring mil-
lions more. The CPSC authority to set standards for consumer products plays a most
critical role in controlling home exposure to indoor pollutants. Consumer products
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such as pressed wood (formaldehyde), kerosene heaters, paint strippers (methylene
chloride), household cleaners and asbestos-containing products, just some of the
major contributors to indoor pollution, are within the CPSC jurisdiction.

As our report today illustrates, formaldehyde emissions from pressed wood are yet
another example of the CPSC failure to take regulatory action. Despite the adverse
health effects of this probable human carcinogen, the agency still defers to an inad-
equate voluntary standard.

Indoor air pollution warrants the careful attention and resources of CPSC. To this
end, CFA has requested the agency to designate indoor air pollution as a Priority for
FY 1989, CFA also strongly believes that the seriousness of indeor air pollution cou-
pled with the agency’s recent failures to initiate rulemaking warrant the rigorous '
oversight of this Subcommittee in the course of reauthorization. We urge Congress
to carefully scrutinize the agency's actions and to direct the agencr to proceed expe-
ditiously to reduce consumer exposure to the hazards of formaldehyde, asbestos,
methylene chloride and other dangerous chemicals.

AMUBEMENT PARK JURISDICTION

CFA also urges this Subcommittee in the course of reauthorization to expand
CPSC's l5I§lélm:licr,lon to include fixed-site amusement park rides. The current law
ives CPSC jurisdiction over rides that travel from location to location, but not over
dxed-aite rides. This inconsistency unnecessarily places consumers in greater
anger.

There are approximately 600 fixed-site theme and amusement parks that attract
over 200 million people every year and in the past, many park visitors have been
treated to tragedy rather than the thrills and fun they sought. Over 10,000 serious
injuries related to amusement s:ark rides are recorded every year. In the last
decade, nearly one hundred people have died as a result of amusement park rides.
These injuries'and deaths resulted from faulty door latches and restraints, defective
parts and improper maintanance.

When federal jurisdiction over fixed-site amusement rides was repealed in 1981,
the burden of protecting consumers fell on the states. Unfortunately, 22 states still
provide no protection at all. Expanded CPSC jurisdiction is also needed over the 28
states that do have requirements, since these regulations vary widely, with many
states merely requiring insurance coverage.

Amusement park ride safety is a nationwide problem which requires nationwide
gsolutions. We urge Congress to restore full authority to the CPSC to investigate all
amusement park hazards, in order to prevent needless deaths, injuries and expen-
sive litigation,

8ECTION 6(b) REQUIREMENTS INFORMATION DISCLOSURE

Since 1981, Section 6(b) of the Consumer Product Safety Act has severelly limited
timely CPSC response to Freedom of Information Act (FOIA) requests, by involving
the agency in a cumbersome, costly and unnecessary morass of disclosure require-
ments,

Section 6(b) provides a manufacturer with substantial rights to limit the Commis-
sion's response to a FOIA request for information which could reveal the identity of
the manufacturer. Before information can be released to the ﬁublic. the CPSC must
contact the manufacturer, provide 30 days within which the manufacturer may
commont on the Information and then review both the information and manufactur-
er's response for accuracy. This arducus process has resulted in delayed CPSC re-
sponse to the FOIA requests. According to the agency's own statistics, it is now able
to process only about 60% of FOIA requests within the statutorily mandated 10 day
R?riod. taking months and sometimes years to process 100% of all FOIA requests.

0 other federul health and safely agency is subject to these restrictive limitations
imposed by Section 6(b).

'lehe result: The burdensome provisions of Section 6(b) have dramatically slowed
the release of often critical safety information to the public. This failure to release
safety information and alert the public to potential hazards in a timely manner only
increased the potential for additional serious injuries. .

We urge this Subcommittee to review the time-consuming and ultimately costly
restrictions of Section 6(b) and amend this section so as to assure timely release of
safety information in response to a FOIA request. This will enable the agency to use
its time and limited resources on safety-related activities.
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AUTHORIZATION AND PERSONNEL FLOOR

In 1981, the CPSC had nearly 900 FTE's and a budget of more mn $42 million
dollars. Over the past six years, the CPSC has witnessed drastic reductions in its
budget by an Administeration intent on abolishing the agency or at least bleeding it
to death. The consequences has been a 30% reduction in CPSC funding since 1881,

CFA urges Congress to prevent any further budget reductions for this agency and
where appropriate, restore cuts to increase agency effectiveness. CFA urges this
Subcommittee to stop the hemorrhaging of this agency.

Cessation of further funding cuts must be coupled with cessation of further per-
sonnel cuts. While Congress has signalled through its appropriations that it will not
tolerate further cripBling of the agency, resisting this deeper cuts proposed by the
Administration, the Office of Management and Budget (OMB) continues to bleed the
agency nontheless by cutting personnel. Since 1981, there has been at least a 40%
reduction in full time staff at the CPSC, What OMB could not do through the front
door (budget process), it has done through the back door (staff cuts).

CFA urges Congress to intercede and stop the decimation of this agency by setting
a personnel floor at least at current levels. Although an extraordinary Congression.
al step, it is a measure fully warranted by the circumstances if there is any hope at
all for CPSC success. Any additional cuts in funding and personnel would assure the
inability of this already battered agency to respond to emerging product hazards
and to threats to public health and safety.

To preserve the inteﬁrity and very purpose of this agency, CFA recommends that
the reauthorization bill passed by this Subcommittee prohibit any cuts in agenc
authorization and preclude any personnel cuts by setting a personnel floor for CPS
at current levels.

CONCLUSION

Mr. Chairman and members of the Subcommittee, CFA believes this reauthoriza-
tion is critical opportunity to reign in this agency and to offer this nation effective
health and sal‘o;y &mtecnon. The recommendations presented today are reasonable
steps to that end. We urge this Subcommittee to seriously consider these recommen-
dations in order, to put this agency back on track as an effective watchdog for con-
sumer safety. Thank you.

QUESTIONS OF SENATOR GORE AND THE ANSWERS

Question 1. Under current law, parties are required to admit, in effect, that their
product may have a defect when they report a potential hazard to the CPSC. Should
this be changed and why?

Answer. Consumer Federation of America (CFA) believes that the notification and
recall provision of section 15 of the Consumer Product Safety Act represents one of
the most important tools that CPSC can utilize in order to protect consumers from
unsafe products. The key words in your question are “may have a defect.” Section
16 of the CPSA requires that manufacturers report to CPSC when they obtain infor-
mation which reasonably supports the conclusion that the product contains a defect.
The re%uelations interpreting this section state that: “Information which should be
or_haa been reported under section 16(b) of the CPSA does not automatically indi-
cate the ﬂreaenco of a substantial product hazard.” (See 16 C.F.R. sec. 11156.12(f)
Further these regulations state that: “A subject firm in ita report to the Commission
need not admit or may specifically deny that the information its submits reasonably
aquorta the conclusion that its consumer product is noncomplying or contains a
defect which could create a substantial product huzard within the meaning of sec-
tion 15(b) of the CPSA.” [See 18 C.F.R. sec.1116.12(a))

CFA believes that section 16 and its corresponding regulations do not place any
undeserving burden on manufacturers. Rather, the purpose of the act and regula-
tions is to facilitate timely and adequate reporting. Former Commissioner Stuart
Statler has advocated (in testimony before this Subcommittee) an expansion of the
incidences that would trigger a report by a manufacturer, including:

Malfunctioning products likely to cause or contribute to death or serious injury if
the malfunction were to recur;

Products that are the subject of a liability claim or lawsuit involving a death or

injury;
n'L‘aﬁ ure to comply with federal or voluntary safety standard; and
Product contains a defect or otherwise presents a substantial risk of injury.
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CFA believes that the manufacturer's right to specifically deny that the informa-
tion it submits reasonablidsup rts the conclusion that the consumer product con-
taing a defect addresses Mr. gtgtler's concern that responsible parties will fail to
report because of an admission that the product may have a defect.

ike Mr. Statler, CFA strongly supports other changes that would serve to expand
the number of reports of unsafe Eroduets. In addition to the suggestion discussed
above, one way of accomplighing this would be for the Commission to be directed to
issue a substantive rule under section 16(b) that specifically- enumerates when sec-
tion 15 reporting is required. The current regulations [contained in 16 C.F.R, sec.
1115] are interpretive and therefore do not carry the same weight. A substantive
rule regarding reporting would significantly increase reports since everyone would
be required to report and the fear of being the first to report would be eliminated.
CFA strongly urges the Subcommittee to consider this recommendation. Without a
strong early warning system, CPSC will be months (and possibly even years) behind
the deaths and injuries that result from products that need to be recalled.

Question 2. How do you justify your criticism of the CPSC's deference to such
standards, given the emphasis in the 1981 Consumer Product Safety Act amend-
ments on the importance of voluntary standards?

Answer. CFA believes that voluntary safety standards play an important role in
protecting consumers. We do not oppose the development of voluntary standards
and we do not oppose CPSC’s deference to them as outlined in the 1881 Amend-
ments. However, CEA believes that CPSC has not applied the 1981 amendment re-
garding voluntary standards in the manner and spirit envisioned by Congress when
that change was made.

As we testified and as our report on CPSC (The CPSC; Guiding or Hiding from
Product Safety?) indicates, CFA believes that the Commission has used the require-
ment to defor to voluntary standards as an excuse to do nothing. Inordinate delays,
hundreds of deaths, and hundreds of thousands of injuries have occurred while
CPSC has waited and waited for voluntary standards to be developed. Weak volun.
tary standards that the Commission's own staff have admitted do not address the
risk of injury have been deferred to, as have been standards developed solely by in-
dustries that refuse to have irublic participation,

CFA believes that the 1981 amendment on voluntary standards was intended to
be one that would allow the agency to save scarce resources and one which would
allow safety problems to the addressed in a more expeditious manner, thereby
saving more lives and preventing more injuries. Unfortunately that has not been
the case; but, that does not have to be the case in the future. CFA believes that the
changes it has suggested to tigrl"wen up sections 7 and 9 along with a provision to
allow any interested party to challenge undue reliance, coupled with rigorous over-
sight by this Subcommittee can get this agency back on track again.

Question J. Do you agree with those who contend that the CPSC coerces '‘volun-
tary” action by manufacturers and that cost-benefit analysis would inject more fair-
ness into the process?

Answer. CFA strongly disagrees with the contention that CPSC coerces “volun-
tary” action by manufacturers and we strongly disagree with the notion that cost-
benefit analysis is the soluation.

CFA believe that voluntary remedial actions, such as corrective action plans,
serve the purpose of notifying the public more expeditiously of a substantial product
hazard, C does not cavalierly initiate such voluntary remedial actions, but
rather bases its action on evidence it has collected as to the hazardous nature of the
Frnduct and the need to take action to reduce the risk to consumers. If a manufac-
urer chooses not to enter into such an agreement, CPSC can then issue a com-
plaint. The option to agree is the manufacturer's; if he does not bellave the case is
warranted, he can refuse. CPSC is an agency with severely limited resources, par-
ticularly in light of the fact that it oversees over 15,000 consumer products, CFA
does not believe that frivolous cases without merit are being initiated, Manufactur-
ers are not being coerced, but ratehr are being told to ccmply with the law.

CFA opposes the use of formal cost-benefit analysis in section 15 actions. While
informal consideration of costs and benefits as one of many factors taken into ac.
count is not objectionable, we do not support the type of analysis proposed ay the
current CPSC Associate Executive Director for Economics. The undercalculation of
benefits due to factors inherently unknown at the time of the section 15 action will
result in recommendations against such action. Further, such formalized analysis
would have a chilling effect on voluntary actions initiated by manufacturers. Given
the chanfe to supply data on the cost of a recall or other corrective action or the
opportunity to take the chang[e that the numbers come out in their favor, manufac-
turers will be disinclined to initiate measurcs on their own, All in all, recalls are
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likely to decrease or be significantly delayed under a system that requires a formal
cost-benefit analysis. The CPSA does not require such analysis in section 15 actions
and this has proven to be an area that needs no change.

Senator Gore. Thank you very much. I appreciate it.

In other words, you believe that the deference to voluntary
standards by the current Commission has been inappropriate in
several respects?

Mr. KimMELMAN. We believe it does not further safety, because
there is no stick behind it. A voluntary standard can work well if
there is an incentive to develop it, if there is a need to do it quick-
ly, if there is a reason to invest the money in improving the prod-
ue

As far as we can see, the message from the Commission to indus-
try reads: do not worry, we are not going to regulate you. You can
discuss problems, we can talk about voluntary standards, but do
not worry; there is no need to act.

And we think that is inappropriate.

Senator Gore. Mr. Gimer, you essentially agree that the prospect
of a mandatory standard can be used as a Jpart of the process to
encourage a better voluntary standard, and when the system is
working then the industry is more forthcoming and those irrespon-
sible members who may not want to come forward with an ade-
quate standard can still be presented with the prospect of a manda-
tory standard as part of the process, correct?

Mr. GiMer. That is correct, Senator. The statutory scheme con-
templates an advance notice phase concept, an internal analysis
phase, and a final rulemaking phase; and it provides that the judg-
ment about the existence of and adequacy of a relevant voluntary
standard is something that has to be looked at at each stage.

And by definition, when you start the process with the advanced
notice o grogosed rule making it can have as an outcome a manda-
t;t:orsve standard.

nator Gore. As I understand it, you three are in essential
agreement that the 1981 amendment on voluntary standards is not
really at fault in the current situation; it is the way the law is
being aﬁplied, am [ correct?

Mr. KiMmMeLMAN. That is correct, Mr. Chairman. We can see
ways in which the law could be used as a valuable resource to pro-
mote safety and to make voluntary standards work. Because of the
way the law has been misapplied, however, there is a need for Con-
gress to step in.

It appears that éust asking the agenc%r to interpret the law in the
way “!,18 believe Congress meant for it to be interpreted is not
enough.

Segator Gore. Well, that is a different point, though. If you had
a Commission that was interpreting the law correctly and imple-
menting it correctly, you might not need any statutory change. But
if you come to the reluctant conclusion that the Commission is
simply not gloincf to do its job well, then you face a choice of con-
tinuing to plead with them or trying to encourage them to do it
rigtl:lt, or else coming to the point where you just take statutory
action.

Mr. KiMMELMAN, That is correct, Mr. Chairman. There are in-
stances—the swimming pool cover example—where the Commis-
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sion denies a petition for a rulemaking, and then turns around to
say that it would like to see industry develop some kind of a volun-
tal‘}; standard.

ell, from our perspective that does not quite send a signal of
dire need to do something, the Commission having already ac-
kmgrledged that it is not going to do anything in a regulatory pro-
ceeding.

Senator Gore. Well, I would like to pursue a number of issues
with the three of you, but because of the time constraints and be-
cause our other witnesses have been waiting so long, I am going to
submit those other questions for the record, as will my colleagues.

Senator Gore. I would like to thank all three of you for excellent
testigmny. I think it has been very helpful. We appreciate it very
much.

Our final panel is invited to the witness table at this time: Ms.
Ann Brown, Chairperson of the Consumer Affairs Committee of
Americans for Democratic Action; Mr. Alan Isley, President of the
Specialty Vehicle Institute of America in Arlington, Virginia; Dr.
John Morris, Director of the Division of Trauma with Vanderbilt .
University Medical Center in Nashville, Tennessee; and Mr, Doug-
las Thomson, President of the Toy Manufacturers of America in
New York City.

I would like to welcome all of you and again, if you could sum-
marize your prepared statements, we would appreciate it.

I will call witnesses in the same order I called you to the table,
and that means we will begin with you, Ms. Brown. Without objec-
tion, the prepared comments of all of the witnesses will be included
in full in the record.

STATEMENTS OF ANN BROWN, CONSUMER AFFAIRS COMMITTEE
OF AMERICANS FOR DEMOCRATIC ACTION; DR. JOHN A.
MORRIS, DIRECTOR, DIVISION OF TRAUMA, VANDERBILT MED-
ICAL CENTER; ALAN R. ISLEY, PRESIDENT, SPECIALTY VEHI-
CLE INSTITUTE OF AMERICA; AND DOUGLAS THOMSON, PRESI-.
DENT, TOY MANUFACTURERS OF AMERICA

Ms. BRowN. Thank you. I am Ann Brown, Chairperson of the
Consumer Affairs Committee of Americans for Democratic Action.
I am going to very briefly summarize,

We have been involved in toy safety and product safety for 16
years and have done a toy survey at Christmastime which has been
a very valuable service to consumers. So I represent the actual
folks who are out there. We have been a watchdog over the Con-
sumer Product Safety Commission for this amount of time, but we
are now not a watchdog over anything, not even a pussycat.

The present CPSC is impotent and ineffective. It lacks the will to
do even the most basic protection of consumers, especially the pro-
tection of consumers who are children. We must realize that we
have to speak up for children especially because they cannot speak
up for themselves.

The only kind of concern that the agency really seems now is to
put the burden on parents and toy purchasers. The only action that
they take is to educate, warn or cajole. I do not know if you have
ever been in the Toys “R” Us at Christmastime and tried to re-
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member your own name plus a lot of toy warnings, but it is almost
impossible in that hectic atmosphere.

uring, Commissioner Scanlon’s remarks at the Holiday Safety
Press Conference held in 1986 at the elegant Willard Hotel, he
talked about the deaths of 148 children just from balloons, small
balls and marbles alone. Commissioner Scanlon courageously said,
as parents and guardians, it is up to you to make certain accidents
of this nature do not occur. Proper toy selection and supervision
are a must.”

The New York Times quoted Commissioner Scanlon again upon
opening National Baby Safety Week. Commissioner Scanlon
stressed that the ultimate responsibility rested with the parents.
He said the aim of that week was to emphasize to parents and ex-
pected parents the need for increasing their awareness of product
safety by careful selection, maintenance and use of nursery equip-
:nent; not a word about how to protect the babies at all except on
the parents’ part.

Commissioner Scanlon loves to hold press conferences with the
associations of those he regulates. This applgns with the Juvenile
Products ple and, of course, with the Toy Manufacturers of
America. It was a regular horse and ’Fony show at the TMA Com-
mission-sponsored press conference. This year they had dancers,
really, since there was not much to report about in the way of toy
protection.

In many cases, the CPSC is so lethargic that even the industry is
a step ahead of the agency. In response to our report we brought
out about a toy with sharp edges manufactured by Lash Tamaron
industries—it had a little comb given to children which had a
sharp and lethal point—we called Toys “R” Us because Lash Ta-
maron manufactures it exclusively for Toys “R” Us. Upon our tele-
phone call, Toy’s “R"” Us removed the toy from their shelves, all of
their shelves all over the country. They did not question why. They
thought when a respected consumer group had concerns, that was
what should be done immediately, was to remove it. They did not
hesitate for a second.

Because of the inaction of the CPSC, we are an avenue of con-
sumer complaints. We are a veritable repository of them now. Con-
sumers do not really know what ADA is. They think we are the
American Dentistry Association, or the American Dietetic Associa-
tion, but they know they get results, and that is what they are
looking for.

We received one complaint about a doll, the Koosa doll which is
the stuffed animal of the Koosa family. A child had put it around
her neck, and its collar was designed so that when you pulled the
collar it just held still. It did not release. We immediately investi-
gated this complaint by a Californian. In our investigation, we rec-
ommended and reported that it was a danger to have such a de-
aigﬁed collar.

8. Pickart, the one who complained to us, wrote to the CPSC,
and they sent back a form letter to her with the not-very-encourag-
ing salutation “dear correspondent’. The letter asked her to chec
tlﬁe f':;w:l:g:e of her complaint. She was immediately discouraged, and
she wrote us.
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Coleco changed the design of the collar so that they now have a
collar that you can whig open just like this. They were much more
responsive than the CPSC.

Another potential danger of namby-pamby hazards that we
found is Comfy Seat. The package says “ideal for high chair, bath-
tub or stroller. We found that this seat is flammable”. It is a fire
trap for children. The packar%e shows a ha%py baby. That was
before the baby was burned. They recommend that you put it in
the stroller or the high chair, but then it says on the back “cau-
tion, sponge materials, flammable, keep away from fire and open
flame.” So, in fact, to have this in the kitchen in a high chair or
near a parent who smokes is devastating. It should never be al-
lowed to remain on the market at all.

Finally, there are so many areas about which there are concerns.
Baby walkers are one. What you see riilht here is a baby walker,
and most parents put their babies in this. Dr. James Downey, a
prominent Chicago pediatrician, said if God meant little kids to roll
around he would have put little wheels on their feet. Not a year
goes by that we do not see a broken leg or a fractured skull on kids
that are in these walkers. They result in injury, hospitalization and
a terrible experience for parent and child.

Not only that, the literature tells us that children in walkers do
not develop as well as children who are not in walkers. What is the
CPSC doing about this pressing problem where their own statistics
show over 123,000 injuries in 1954 from these? A voluntary stand-
ard is being worked on by the CPSC and the JPMA and the ASTM.
But at this point we have been told it has been worked on for sev-
eral years and we do not know when it will be adopted.

What is out there on the market now? This week we could buy
unlabeled toys that should not be there. This is a little block in a
matchbox. First of all, t%ys should never be in a matchbox as a
precedent for children. They are smaller than the CPSC’s own
small parts standard. They are out there in the Washingfton area
toy stores right now with no age warning on the label at all.

Another toy exactly like that, purchased at a Washington area
toy store this week, with small balls and toy soldiers in it, no warn-
in%and it is right out there. '

e have a very dangerous situation, Senator, for your children
and all the children of America.

[The statement follows:]

STATEMENT oF ANN BrowN, CONSBUMER AFFAIRS COMMITTEE, AMERICANS FOR
DEMOCRATIC ACTION

1 am Ann Brown, Chairman of the Consumer Affairs Committee of Americans for
Democratic Action. I am also Vice President of Consumer Federation of America.
and Chairman of the Board of Public Voice.

The Consumer Affairs Committee of Americans for Democratic Action has been a
watchdog of the Consumer Product Safety Commission for lo these fifteen years.
Our Committee has been involved in many aspects of product safety, especially the
safety of children's toys and children’s products. For the past fifteen years, we have
rnogeaa:d at Christmas time a much noted and needed Toy Quality and Safety

rt.

'Fﬁis watchdog, however, is watching over a shadow, a ghost, not even a pussycat.

The present CPSC is impotent and ineffective. It lacks the will to do even the
most basic protection of consumers, especially consumers who are children. We
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mustn't forget that of all the world's consumers, those that need the most protecting
are those that can’t speak for themselves—babies and children,.

This Consumer Product Safety Commission does only what it is forced to do.
When there are a pile of dead babies, when there is a dead body, the a.g?ncy will
take some action—sometimes. Otherwise, this CPSC is more concerned with protect-
ing the business interests than protecting the safety of children.

or example, our Committee sent to the CPSC a report we published detailing the
nriairllgers of infant pacifiers. One paragraph of their answer to our Committee read as
ollows:

“Through consumer complaints, the CPSC has become aware of a problem of the
nipples and handles separating from the shields of pacifiers. CPSC staff has been in
touch with the importer of one brand that was frequently reported as having this
problem, and we believe the problem has been corrected through redesign of the
pacifier. No deaths involving these pacifiers have been reported.”

Thus—no deaths—no action.

This agency's primary concern is to put the burden on parents and toy purchas-
ers, The only kind or real action they do Is to try to educate, to warn, to cajole,

I don't know how many of you have been in a toy store at Christmas time, but I
know that the Consumer Product Safety Commissioners cannot have been there re-
cently. Don't try to remember safety warnings at Christmas time in a Toys “R"" Us.
In that hectic atmosphere, try to remember your own name. It's a challenge.

Here are some quotes from Commissioner Terrence Scanlon’s remaks at the Holi-
day Safety Press Conference held on November 18, 1988, at the very elegant Willard
Hotel under the crystal chandeliers in Wuhington, D.C.

In talking about, the death of at least 148 children just from balloons, small balls
and marbles alone, Commissioner Scanlon courageously said, ‘“As parents and

uardians, it 1s up to you, to make certain accidents of this nature do not occur.
roper toy selection and supervision are a must."

Commissioner Scanlon went on to say ‘‘over 123,000 accidents were associated
with toys last year. Fortunately, the vast majority of these were minor. Roughlﬁr %
of all reported were only lacerations, contusions and abrasions. Generally speaking
these were the result of children falling off, over or into a toy.” This time the blame
is on the kid, not on the parent.

Finally, in talking about the 22 children who died last year as a result of acci-
dents involving toys, Commissioner Scanlon admitted, many of these accidents could
have been prevented.

He went on to say, “misuse, carelessness, lack of understanding and a whole host
of other things can cause accidents as well. What it suﬁgasm is all of us, we at the
CPSC as. well as parents, can't relax for a moment when it comes to toy safety.”

The only problem is, the CPSC has not only relaxed, it has become anesthetized,
This is not a matter of lack of money or however many commissioners the CPSC
has. This is simply a matter of lack of will.

On Wednesday, September 10, 1986, the N.Y. Times quoted Commissioner Scan-
lon's remarks upon opening National Baby Safety Week. Commissioner Scanlon
stressed that ultimate responsibility rested with the parent. He said the aim of the
National Baby Safety Week was “'to emphasize to parents and ex nt parents the
need for increasing their awareness of product safety by careful selection, use and
maintenance of nursery equipment.” He was speaking at a news conference co-spon-
sored by the Commission and the Juvenile Products Manufacturers Association, a
group that represents the makers of playpens, strollers, cribs and similar products.

Commissioner Scanlon loves to hold press conferences with the associations of
those he aup;lmedly regulates. Juvenile products is one area that the CPSC is sup-
posed to regulate,

The other area, of course, is toys. Commissioner Scanlon held a Christmas Toy
Safety l‘-:lrggauConference in conjunction with the Toy Manufacturers of America last

ear an year.

4 This year the press conference held at the Willard Hotel in Washington, D.C,, was
a veritable horse and pony show. The idea of holding a press conference with the
heads of the Industry you are supposed to regulate is surely being in bed with that
industry. The TMA donated both press kit covers and the dancers who danced for
the assembled reporters. Why the reporters needed dancers, or why there needed to
be a Santa Claus at the press conference I cannot imagine. Perhaps it was to make
up for the lack of news of actual protection. True, there were plenty of warnings,
but very little consumer protection,

Commissioner Scanlon said that holding these press conferences is a wonderful
way to gain industry cooperation with the CPSC. But when the CPSC filed a com-
plaint against Johnson & Johnson seeking the recall of 1.6 million stuffed crib toys,
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that had caused the death of two babies, Johnson & Johnson refused to voluntarily
recall the crib toy. The CPSC had to go to court for the recall of the crib toy, How is
that for cooperation?

In many cases, however the CPSC is so lethargic that even Industry is a step
ahead of the agency. For example, the 1986 Toy Report of the Consumer Affaira
Committee, found 4 beauty set with sharp edges and a dangerous point, manufac-
tured by Lash Tamaron Distributors. This is a product that is manufactured exclu-
sively for Toys “"R" Us, Our Committee telephoned Toys “R" Us to inform them
about this beauty set which had a long and potentially dangerous point on the to
rattail comb. The package said “Caution, not recommended for children under

ears old."” Despite the warning the question was—Why give any child a toy that
as a pointed dagger?

Toys “R" Us didn't hesitate for a second. The officials immediately recalled the
Beauti{ Set from its shelves, all of its shelves, all over the country. Their philosophy
was—if a respected consumer froup thought this tor was dangerous let's get the to
off the shelf first and debate later. This is certain dy not the attitude of the CPSC,

Another toy that our Consumer Committee noted could be potentially dangerous
this year was the Stack and Pop Toy manufactured gy Discovery Toys. Discovery
Toys are the Tupperware of the toy industry, an up and coming and aggresaive com-
pany that sells wf‘s in the home. They are also a very safety-conscious company.

Our Committee has become the repository of consumer complaints because of the
digsatisfaction consumers find with the CPSC, Therefore, they turn to a small grass
rcljoits tgﬂmmium:a. such as ours, who they know will do something about their com.
plaints,

We received several complaints about the Stack and Pop Toy. Our experts decided
that, in fact, this colorful stacking item, when the plunger is pressed and released
has plastic objecta that go ﬂying off the plunger with considerable force and could
pose a potential danger to any child's eyes and face.

Lane Nemeth, the President of the company, was horrified to find her toy on the
ADA list and requested and had a persone meetlng with me. She did not agree that
the toy posed a danger, but in fact, agreed that although they were going to sell the
few remaining Stack and Pop toys that were in the warehouse, they would not
raepeat the manufacture of that toy again.

n yet another example of industry activism and concern, Six Party Favors, Jet
Plane #8883, manufactured by Unique Industries, were noted to be dangerous be-
cause they were easily broken, Because they were so cheaply made and were made
of inferior plastic, the jagged edge created by the breakage became a small part that
could cut a child or be ingested. In the blister packages that the jet planes come in,
the tails were broken off before the blister seal was broken.

The attorneys for Unique Industries wrote to conteat our report on behalf of their
client. Our attorney replied that the planes were cheaply made and easily broken.
Unique Industries then sent to our toy safety experts for our opinion, some exam-
ples of a new design of their product made of stronger plastic. Clearly this Company
was concerned with safety and will to do something to correct a problem,

In a horrifying memo from Paul H. Rubin, a staff’ economist of the CPSC on the
subject of cost benefit analysis, Mr. Rubin writes about applying cost benefit analy-
sis to human life. This Is simply an economic rationale for doing nothing. Cost bene-
fit analysis can apply to economic matters; it cannot apply to life and death, or
Haa}l’gfh and safety situations. How can one put a price on a child’s life or a child’s

m

In his February 25, 1986 memo to the Commissioner, Mr. Rubin talks about the
problem of recliner chairs. Says Mr. Rubin: “According to information available to
us, there have been oight deaths and one case of severe brain damage (which we
will treat as being equivalent to a death) since 1978, associated with the entrapment
of children’s heads or necks in reclining chairs.”

However, Mr. Rubin goes on to put some faulty cost benefit analysis to this and
decides "it Is our recommendation that nothing be dono besides mentioning this
rroduct, along with others that lead to entrapment, in safety alerts, The deaths are
njuries that have occurred are certainly tragic. However, the incidence Is extremely
small and it is not clear any remedial action could be cost effective.”

The Furniture Manufacturers Association and the recliner chair designers have a
little more humanity than Mr. Rubin and his economic staff that augport this chill-
Ins propogsal. The American Furniture Manufacturing Association has put out an
Industry Guideline, albeit only 2 sentences, stating that recliner chairs should have
a smaller opening and that a caution label be put on recliners. This is surely a mini-
mal resplonse, since no performance criteria were specified. But at least, it is some
responso
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Because of inaction on the part of the CPSC, other avenues are sought for help for
consumers with their problems. Many consumer complaints come to our Committee.
Most consumers don't know or care whether ADA stands for the American Dietic
Association or the American Dentiat!ﬁreAasociation. They know they get action!

Our 1985 Toy Quality and Safet port, showed that the design of the collar on
the Koosa doll, the stuffed animaf of the Cabbage Patch line of toys, made this a
potentially dangerous toy. The potential danger of the Koosa collar was brought to
our attention by Tarmara L. Pickart of San Rafael, California, whose 6 year old
daughter Amy had a terrifying near miss, luckily in a dentist’s office while 2 adults
were nearby. Amy removed the collar of the Koosa, wedged it around her neck, and
then couldn’t remove it. She got panicky, her neck swelled up, and the collar got
tight around her neck. It had to be removed with surgical shears by the dentist who
luckily was in the room.

Ms. Pickart wrote the CPSC and our Committee about this. The CPSC sent back a
form letter to Ms, Pickart, with the encouraging salutation “Dear correspondent.”
The l;itter asl{ed her to check the facts of her complaint—certainly not a very en-
couraging reply.

Ms. Pickart wrote us and we proceeded to do a full investigation into the collar
and to ask for its recall. Ms. Pickart sent a letter to Coleco Industries, who also real-
ized that the collar as it was designed was dangerous. Coleco changed the design of
the collar. The CPSC did nothing.

A similar situation occurred when Wallis Davies, a pediatric specialist at the
Home Hospital in Lafayette, Indiana, contacted our Committee about some com-
plaints on multl-plece pacifiers. Several complaints had come in to her that the
multi-piece pacifiers were breaking and there were several near misses of bables
who almost ingested the broken pieces.

Debbie Wager of our Committee then did a full study, talking to former CPSC
commissioners, and other experts became an expert herself on the subject of multi-
Riece pacifiers. The Consumer Affairs Committee released a report on pacifiers in

arch 1087 in conjunction with the Children's Hospital National Medical ‘Center,
Washington, D.C. This report warned parents of the dan?ors of pacifiers made in
more than one piece and recommended one-plece raciﬂara or babies who had to use
pacifiers. Furthermore, it recommended that hospitals stop giving parents makeshift
pacifiers because these had caused deaths as well.

This is another example of where consumer complaints can lead to advocacy and
action. In fact it is often easy to anticipate where danger will lurk before we have a
death or many injuries.

Before the release of our 1988 Toy Report Survey, the CPSC was inordinately anx-
ious for us to divulge to them the dangerous toys that we had found. On October 9
and on November 25, we received special delivery letters from the Commission. The
October 9 letters said: “As consumers prepare to make their purchases of products
especially for children, we want to do everything possible to identi tential haz-
ards now. Therefore, I am requesting that you provide us with any {nformation you
may have regarding potential product hazards associated with items on the market
80 we may take appropriate action.” The CPSC was very anxlous to have our infor-
mation. They wrote us again on November 26 again urgently requesting our infor-
mation about dangerous toys.

For us to give our information about dangerous toys to the CPSC would be like
throwin.g it down into a dark hole, never to be heard from or seen again. Our Press
Conference is the most effective way to inform consumers about potontialliv hazard-
ous toys we are able to find on the market. We could even hope to prod the CPSC
into some kind of action by means of the press that we get.

Instead of worrying about us our press conference and spending their time and
resources sending us spc.ial delivery letters, the CPSC should spend its energy
checking store shelves, following up consumer complaints and working on mandato-
r{oatan ards, We are ‘:aslcally a volunteer group and that is what we do. We go to
8 , we talk to parents, we follow up complaints, we test toys with relevant ex-
perts and children under tightly controlled conditions. Our people aren’t paid. Their
onjy motivation and energy come from the goal of protecting children from injury.

ust before our press conference we released the toys that we had found to be
potentially dangerous to the CPSC.,

On December 11, 1986, I wrote the Commission, “As per our conversation of De-
cember 5, I would be interested in having all the results and CPSC findings on the
toya that our Committee determined potentlally dangerous. We would like this in-
{tﬁ;ﬂ@tion as soon as possible and will be glad to cooperate in any way we can with
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On April 29, I wrote another letter in which I said: “we submitted these toys on
December 1, 1986, and have been anxiously awaiting some notice or even sign of
life. We are especially concerned about what is being done about the flammable
Camf{‘ Seat manufactured by Pansy Ellen and are also concerned about the other
toys. Thank you for your &romgt attention.”

rom January 5 until May 8, I telephoned the Commission averg two weeks and
asked what was happening with the potentially dangerous toys that we had brought
to the Commission.

For five months | was told that "'something was happening” and a letter detailing
wh?lt”that was would be sent to me. It surely sounded like "“the check was in the
mall.

On Mai‘rI 9, I received a letter dated May 8, probably prompted by these hearings.
It gave the sketchiest kind of information about the status of the toys and some
amount of excuses about why the letter could not reveal more—this from a Commis-
sion that in November had been badgering our committee for our safety data.

The letter did reveal pitiful action concerning the toys the CPS8C did agree posed
imminent danger and violated aprllcable safesv Pguimmenta.

Let me {llustrate the potential danger of mamby-pamby inaction. One of
the children’s I;)roducte we found that was particularly hazardous was the Comfy
Seat made by Pansy Ellen. The Comfy Seat is an “all pur slip resistant seat for
babies 6 months to 6 years” says the packaf —'"'ideal for high chair, bathtub or
stroller’’. However, there is a warning in small print on the back of the throwawa

lastic that it comes in. “Do no use Comfy Seat In cribs, cnrrisifes or Jalaypens. Th
8 not a toy. Sponge material is flammable. Keep away from fire and open flame.”
lWe ﬁfo:le ;;he mfy Seat by holding a lit match close to the sponge—it caught fire
mmediately,

The seat is a fire trap. The instructions say use in high chair or stroller—where is
a high chair most likely to be?—in the kitchen. What if the hlgh chair is made of
wood? Why should any product for use by children be flammable

The Comfy Seat should have been recalled immediately, a warning sent out and
all others like it withdrawn from homes, schools, and stores. Instead, the CPSC
letter informed us that 'for one other Eroducz for which you expressed concern
about its flammability, the flrm involved has modified its product.”

May 10, 1987 additional Comfy Seats by Pansy Ellen were purchased by the
Consumer Affairs Committee. The original Comfy Seat with a picture of baby and
“Ideal for High Chair, Bath Tub or Stroller" with the small warning on the back
"Spﬂngf Material is flammable. Keep away from fire and open flame” was still
available.

A newlir designed Comfy Seat by Pansy Ellen was also available. The foam rubber
Is a slightly paler yellow and still goes ugain flames at first strike of a match. The
plastic wrapper still pictures a delighted l:ﬁ‘sittlnx on the seat. The ?ackage still
salyn “IDEAL FOR BATH TUB, HIGH CHAIR AND STROLLER" and “all purpose
slip-resistant seat for tender bottoms.” The new package does not 8 months to 6
years of age however. There is no age labelling on the new package. This is the only
discernible difference.

Monday, Maf 4, 19817, we purchased a Safety Bath Ring at Toys R’ Us. The du-
rable plastic ring sugpoudly helps children sit more securely on a slick surface,
However, it includes in it a sponge to make the seat more comfortable for babies 6
months and up. Let me show dmu what this sponge does. When you put a match to
this nﬁonge it too goes up in flames. 80 on the market is another product much re-
sembling the Pan%%llon Comfy Seat. The Safety Bath Ring is also manufactured
bﬁr Pansy Ellen. C inaction not only has allowed a fire trap seat to remain on
the market but it has not identified another fire trap seat that is also on the
market, made by the same manufacturer.

Let us see what other kinds of things we were able to purchase during the week
of May 4, 1987 at toy stores in the Metropolitan-Washington, D.C. area, How effec-
tive is Consumer Product Safety Commission monitoring? Here are small blocks
fnrchaud at a local toy store manufactured by Jurl. There are no age warnings on
hem and they do not pass the CPSC's own small parts test. They are so tiny and
extremely dangerous if ingested.

Here's another toy, a bowling toy made by Borbo Productions. Borbo Bowling Toy
is a darling painted set of soliders and balls in an egg—all of them too small to pass
the small parts test. They, too, are on market right in Washington, D.C. with no
warning on the label,

Here are some crarons made in England by Reeves—10 triangular crayons that
gyy ntgthlns about being non-toxic. They were also purchased at a Washington, D.C

store.
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Here are barnyard animals facks ed in a box that looks like matches. This is a
bad concept—to have a child play with something in a box that looks like a match-
box. Furthermore, all are smaller than the small parts test and can easily be ingest-

What should be done? The problem is not to find the area in which things should
be done but to choose among the worst of many.

Let us take one area, that of baby walkers, Dr. James L. Downey, a prominent
Chicago pediatrician, said “if God meant little kids to roll around he would have put
little wheels on their feet, Not a year goes by that we don't see a broken lef or
fractured skull on kids that were in these walkers. They result in injury hospitaliza-
tion and a terrible experience for the parents and child.” :

In one case, Dr. Downey says, the baby spent 3 weeks in the hospital with a skull
fracture and he may have suffered permanent neurological damage.

Baby walkers are a disaster. Our 19856 toy survey warned that baby walkers are
involved in an enormous amount of injuries. In 19884, the CPSC's own figures
showed 16,623 reported injuries to babies from baby walkers.

In 1984 the Canadian Pediatric Society issued a warning that 409 of children in
baby walkers are involved in some type of mishap ranginq‘ from finger entrapment
to t';e p overs to falls down stairs producing head injuries. This is just the tip of the
iceberg.

In a three year study of childhood injuries regarding baby walkers in the state of
Massachusetts, 04 children who fell down stairs on babywalkers either went to the
hospital emorfency rooms or were hospitalized,

Parents believe haby walkers aid a child's development. This 18 a misconception.
Dr. Downey says what is often overlooked is that a walker can disrupt a child's de-
velopment. “In the first year the baby learns to roll over, sit up, pull himself up,
stand alone, and finally to walk. This is a process that is ongoing that takes any-
where from 3 to 7 months and is the result of coi:bined physical, emotional and
intellectual development. If you interfere with this, specifically as the walker inter-
feres with the physical milestones, then it makes logical sense that you may be in-
terferring with the emotional and intellectual nspects too.”

Another article by two prominent pediatricians backs this sup‘)ositlon. Not on!r
are walkers dangerous but in fact they slow down the ba&v's development. Pediatri-
clans Joseph Greensher, M.D. and Howard Moffenson, M.D. in an article entitled
" “Injuries At Play”, published in February 1986 sady: “Regarding the influence of

walkers on early ambulation, a study of twins found that infants not using walkers
were walking slightly earlier than their siblings using walkers.” They went on to
enumerate some of the i)otential hazards having to do with baby walkers and go on
to say: “Walker-related injuries result in high ‘minor’ trauma and, more worrisome,
a hlﬁh prevalence of significant inlJrury." * * * “The potential for injury is a generic
problem, although some brands ditfer considerably in their stability.”

What is the Commission doing about this pressing problem? The CPSC has been
working on a voluntary standard with the AS‘I‘M and the Juvenile Products Manu-
facturers Association for “several years.” There s an old mandatory standard that
basically says that baby walkers should not pinch or amputate little fingers.

If and when a voluntary standard is ever adopted, the CPSC and JPMA want to
abolish the mandatory standard.

Thus we have a backward step advocated by the CPSC. Further discouragement is
that the voluntary standard has been worked on 'for several ycars” and the Com-
mission still “doesn't know when" it will be adopted.

Finally, a voluntary performance standard is totally inadequate for a product that
is “generically’’ dangerous. Ideally, such a product should be banned, At the very
least a mandatory performance standard to prevent tipping dangers should be en-
acted. That would be the stance of an activist CPSC,

A third area that has become a total scandal has been the area of toy labelling.
Toys labelled “for 8 years and older” invite a situation that is invidious and hazard-
ous, There are many cheap, unimaginative and poorly constructed toys with hazard.
ous small parts that are obviously intended for the very young child. However, by
ﬁrryin the “8 and under” label, manufacturers circumvent the law and protect

emselves.

Here are two examples that simply lllustrate the problem. Fashion Doll Accesso-
ries, manufactured {:’v Toy Time, Inc. are flimsy, cheap, plastic accessories for
Barl)ie. Miss Sergio Valente and Brooke Shields Dolls. "Over 100 riecas" for $1.97

roclaims the package. These accessories are tiny and junky, but little kids would
ove them for their dolls—and love to mouth these pieces as well. The manufacturer
protects themselves by a “for ages 3 and up” label.
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My Little Pony, Baby Fony With First Tooth, manufactured by Hasbro, is an ac-
cessory set that includes Baby North Star. It is geared for the very young child, but
is labelled “Ages: 3 and up”. It is so labelled because it contains small parts, even
though it :Sagpeals to younger than 3 year olds.

The CPSC should immediately take a position that toys directed toward the very
roung cannot avert liability by labelling “for 3 years and over”. The “over three"
abel has become a smokescreen behind which the manufacturers shamefully hide.
And the CPSC knows it.

What a travesty! What a calamity! Our nation’s children go unprotected by a use-
less and inept Consumer Product Safety Commission.

Senator Gore. Thank you very much. We will hold questions.

I am going to change the order just a little bit. Dr. Morris, I
would like you to go next, if you would,

Dr. Morris, welcome. If you would proceed.

Dr. Morris. Thank you, Mr. Chairman. First of all, thank you for
in\}rli}ilrxg me here today to share my thoughts with you about ATV
vehicles.

As you know, my practice is solely limited to the trauma patient,
the patient who has undergone severe injury. The facts about
ATVs are clear. The ATVs are a hazard. This is well documented
in the medical literature, well documented in the CPSC’s ATV task
force report, and the facts are that over 700 people have died in the
last four and a half years. A disproportionate number of these
people are children.

In our series in Nashville, 40 children have been seriously in-
jured in the last two and a half years, 50 percent of those children
are under the age of' 12, 25 percent are under the age of eight; seri-
ously enough injured to be in a major trauma center.

The facts are that despite the deaths, the large number of
deaths, what is overlooked is an equal, if not larger, number of per-
manent disabilities. Permanent disability is a nice word for vegeta-
ble. Permanent disability is a 13 year old with 140 days in the hos-
pital, $350,000 worth of hospital bills, who went home on a breath-
ing machine. The only way that he is able to communicate with his
mother is by blinking his eyes.

Permanent disability is an 11 year old with 70 days in the hospi-
tal and $140,000 worth of hospital bills, and all he can do is track
with his eyes.

The facts are indisputable, Mr. Chairman. The progress has been
negliFible. We need a clear, concise, pointed message from the Fed-
eral level to be disseminated not only to the people but to the State
legislatures, and that message needs to read that all-terrain vehi-
cles are imminent hazards in the hands of children.

Thank you.

[The statement and questions and answers follow:]

STATEMENT OF JOHN A. MoRRis, Jr., M.D., VANDERBILT UNIVERSITY MEDICAL CENTER

Mr. Chairman, thank you very much for this opportunity to appear before the
subcommittee to present our concerns about all-terrain vehicles. From my perspec-
tive as the Director of the Division of Trauma and a practicing trauma surgeon at
Vanderbilt Medical Center, I see first-hand the deaths and injuries attributed to all-
terrain vehicle use, especially among children. I am encouraged that your subcom-
mittee has given priority to ATV safety. :

There are three points I would like to make before the subcommittee today: (1)
the medical community has recognized for some time the seriousness of the injuries
resviting from ATV accidents and has published numerous articles describing its
concerns; (2) the data at Vanderbilt suggests that for every death there is almost
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one disabling injury, the impact of which has not been widely discussed; and (3) de-
spite extensive media coverage of the dangers of these vehicles and an extensive
review of ATVs by the Consumer Product Safety Commission, to my knowledge,
there has been no federal response to this problem.

For the record, ATVs are motorized three-and four-wheel cycles with balloon-like,
soft tires intended for off-road use. They are designed to ridden by a single
person v ith a seat to be straddled by the operator and handlebars for steering con-
trol and braking. ATVs typically have gasoline-powered engines of between 60 and
500 cubic centimeters displacement. The largest vehicle is capable of speeds between
90 and 100 miles per hour. They are designed for use in sand, open fields, inud and
other terrains. They are used primarily for recreation although there are competi-
tive events staged in some parts of the country.

All-terrain vehicles were introduced in this country in 1971. They have enjoyed
enormous popularity, especially in rural states such as Tennessee. The Consumer
Product Safety Commission estimates that at the end of 1986 there were approxi-
mately 2.3 to 2.4 million ATVs in use in this countliy. Although they have been ad-
vertised as a form of fun, exciting, safe recreation for all ages, it is clear from the
data that they are far from safe, especially for young riders.

Reports of trauma associated with ATVs first appeared in the medical literature
as early as 1983. Physicians, especially those practicing in rural states, an to
note an increasing number of injuries associated with ATV use. In 1983 McDonald
and Stribling reported that 45 patients were seen in a four month period in Jack-
son, Mississippi hospitals. Seven of these patients were admitted with major frac-
tures. There were no fatalities in this series. During a 12 month period in 1984, 17
patients were hospitalized in LaCrosse, Wisconsin for the treatment of injuries sus-
tained in three-wheeler accidents, Again, long bone fractures were the most
common injury, with no deaths occurring in these patients.

However, as the popularity of these vehicles grew, the literature began to report
not only an increase in severity of injuries but also deaths, especially in the pedia-
taic population. Haynes, Stroud, and Thompson (1986) reported that in 1984 sixty
children were seen at the East Alabama Medical Center as a result of three-wheeler
accidents. Ten of these children required admission to the hospital with severe inju-
ries including a ruptured liver, fractured sternum, head trauma, and long bone frac-
tures. Ten children with serious injuries following ATV accidents were admitted to
the Arkansas Children’s Hospital over a 12 month period; two additional children
died before reaching a hospital (Golladay et al,, 1985). During an eleven month
l:eriod. five victims between 7 and 18 years of age were admitted to the Spinal Cord

njury Care System at the University of Alabama. Of these five cases, three resulted
in quadriplegia an two in ﬁaraglegia.

A study ipubliahed last November in pediatrics highlights for the first time severe
head injuries among children and the long-term sequelae associated with these inju-
" ries. A study of 93 consecutive cases admitted between July 1879 and July 1985 to
the Gillette Children’s Hospital Pediatric Head Injury Service and to the St. Paul
Ramsey Medical Center were reviewed. Of these, six received disabling injuries and
one died. The following table describes the seven cases:

, ) 30 b of
Coeho A () Exprrced e Wkl Lengh o Coma Outcome and complcations W

1 3 MO Nonverebal, nonambulatory
441,

2 3 Until death........... (12711, SAUROOORROSRS I

3 : I L [E—— MERINGILS.......ovvserssennrressnsrions 514

4 3 1d.... Meningitis, hearing and vision 63 d.
deficits.

] 16 Yes.. 3 ... Learning diszbled .......cc..rvceecens

6 12 No.. 4 ... Vegelative state ........

7 16 Yes.. 3 voeneee LEBINING diSA0IOD ......oovvenrincrrreren

The data from St. Paul parallel the experience at Vanderbilt with respect to the
serious nature of the injuries. Between September 1984 and 1987, 39 pediatric pa-
tients, all under the age of 18, were admitted to the Vanderbilt Trauma Center as a
result of all-terrain vehicle accidents. Seven children died. Their ages were 6, 8, 10,
12, 13, and two 14 year olds. Another six of these childern are permanently disai)led



109

as a result of their injuries. This data represents an almost equal number of dis-
abling injuries to deaths, the impact of which has not been widely discussed.

The human cost and the cost to society of these types of injuries cannot be under-
estimated. To begin with the average cost of the initial hospitalization for the these
six children was $118.452.18. This does not include physician services, Of far greater
significance is the include physician services. Of far greater significance is the long-
term cost of caring for these children. Assuming that each lives to age 65, the life-
time cost per child is estimated to be $2,995200, or a commulative cost of
$17,971,200.

This estimate casts a new light on the data published by the Consumer Product
Safety Commission. As of November 1986 the Commission had reports of 644 ATV-
related deaths which occurred between 1982 and 1986. If the Vanderbilt ratio of
deaths te disabilities is applied to the CPSC data, the resulting cost to society of
injuries already in the system is in excess of 1.5 billion dollars. Despite an over-
whelming preponderance of evidence that ATVs are not safe for children, extensive
media focus on this problem and a 12,000 page report from the ATV Task Force of
the Consumer Product Safety Commission, there has been no definitive federal
action in this area. Very few states have enacted legislation to protect children from
gerious or fatal injuries mssociated with the use of ATvs. I can tell you that one
person will die every other day between the months of March and September from-
an injury resulting?:'om these vehicles until effective action is taken.

QUESTIONS OF SENATOR GORE AND THE ANSWERS

Question 1. Are ATV injuries suffered by children the result of any particular
aspect of the vehicle?

Answer. We have seen considerably more injuries as the result of three wheel
vehicles as orposed to four wheel vehicles. There is considerable information in the
engineering literature to suggest that the four wheel vehicle is more stable than its
three wheel counterpart. However, I contend that children do npt have the strength,
maturity, or judgement to drive either type of vehicle.

Question 2. How do ATV injuries compare with other consumer product injuries
in terms of frequency and severity?

Answer. In our experience, the number and severity of ATV injuries dramatically
outweigh any other group of injuries in children with the exception of motor vehicle
accidents. This data reflects injuries that are severe enough ot warrant admission to
the hospital and not reflect the less severe group of injuries which can be treated on
an outpatient basis.

Senator Gore. That was a very strong statement.

Mr. Aran IsLey. Have I pronounced your name correctly?

Mr. IsLey. That is correct.

Senator GoRre. President of the Specialty Vehicle Institute of
America. ‘

Please proceed.

Mr. IsLey. Mr. Chairman, Members of the Subcommittee, good
morning. I am Alan Isley, President of the Specialty Vehicle Insti-
tute of America—a non-profit national safety organization founded
by the four major U.S. distributors of all-terrain vehicles. In my re-
marks today, 1 will be addressing the ATV industry’s efforts to
work with the Consumer Product Safety Commission on matters
related to ATV safety.

The Institute was founded by the four major U.S. distributors of
all-terrain vehicles in 1983, a tull year before the CPSC became in-
volved with all-terrain vehicles. We have been actively pursuing
the voluntary standards process in cooperation with the CPSC as
well as our own expedited standards.

To expedite this process at the beginning, we separated the

- standards into those that could be achieved on an expedited basis
and those that were going to require additional research. We are
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proceeding on those two phases, phase one and phase two, concur-
rently in order to speed up the process.

The ATV industry has been actively pursuing the voluntary
standards process in cooperation with the CPSC. Our efforts began
in April 1985 with a joint meeting involving the SVIA and the
CPSC staff. The particular voluntary standards process preferred
by the CPSC is a time-consuming one, and I should explain. As you
heard earlier here, this is a nationally recognized consensus stand-
ard. While it has not moved as quickly as we originally hoped
largely due to the complexities of &1& process itself which requires
consensus of over 40 nonmanufacturers, we have almost completed
phase one at this time on controls, equipment and labeling, and we
are continuing to work on phase two, performance standards.

We felt that while working diligently under the longer process it
was important for the industry not to stand by passively. Instead,
the industry quickly and unilaterally adopted some of the initial
draft standards, including consumer labeling, age labeling, stand-
ardization of controls and standardization of user information.

The draft phase two performance standard was circulated for the
first consensus draft last November. Only after that draft was cir-
culated did the Commission formally authorize its staff to partici-
pate fully in the standards development process. With these devel-
opments and the progress made at the last voluntary standards
meeting on April 21, we are hopeful that phase two standards can
be agreed upon expeditiously.

Now, although the Commission made voluntary standards its ini-
tial priority, we informed it that, in our view, a wide variety of
education and information programs along with comprehensive
State ATV laws would have a greater impact on reducing injuries,

Our safety programs include a nationwide public awareness and
advertising campaign; a toll free 800 safety hotline; information
about safety in every owners manual and in all SVIA and individ-
ual company publications; safety-oriented hang tags on all ATVs;
safety videotapes in every dealership; and more than 1,000 all-ter-
rain vehicle instructors qualified to teach a one-day hands-on
course or present either 50-minute or two-hour safety seminars
through community organizations.

Unfortunately, we have not had the enrollment in our four-and-
one-half to six-hour hands-on training courses that we expected due
to the lack of rider interest. Therefore, in addition to continuing
our efforts for hands-on training, we have stepped up our other
education programs in hopes of reaching as many riders and poten-
tial riders as possible.

We also firmly believe that State safety certification legislation
is the most ;laromising long-term solution. Our industry has drafted
model ATV legislation for State use and is actively pressing for its
enactment. Our model legislation requires State certification for
ATV riders and supervision of children. It requires helmets and
prohibits riding on roads, carrying passengers or using alcohol
while riding. Eleven states have passed ATV legislation, and bills
have been introduced this year in 20 additional states.

We believe that quality safety programs combined with State -
regulation can reduce injuries %i‘gni icantly. Since the industry
began its safety programs, the ATV use adjusted accident rate has



111
(}gglﬁined by 11 percent in 1985 and an additional 13 percent in

The industry is committed to continuing its safety programs to
reduce the level of ATV-related injuries even further. These pro-
grams are specifically aimed at rider practices that cause a majori-
ty of ATV-related accidents. These unsafe practices include: ridin
recklessly; carrying passengers on machines that are only intend
for one person; riding under the influence of alcohol; riding on
l)aved surfaces; riding without helmets; and, most importantly, al-
owing children to ride adult-sized ATVs that are specifically la-
beled not for their use.

We believe that ATVs are safe products when they are ridden
appropriately. We will continue our efforts to assure that riders
are properly instructed and supervised and function as knowledge-
able, responsible and safe participants in ATV riding. Qur pro-
grams are proving successful, and we plan to continue and acceler-
ate our campaign to reduce further the rate of injuries associated
with ATVs.

We are also willing to reinforce our commitment to work with
the CPSC to achieve the common goal of reducing ATV injuries
through responsible actions and effective programs.

Thank you.

Senator Gore. Mr. Thomson

Mr. TroMsoN. Mr. Chairman, I appreciate the opportunity to
come down here, and I will consolidate my remarks and leave writ-
ten comment for the record.

There are three things I think I would like to address that have
come up in your hearings here. One is the question of organization,
the question of a single administrative versus a collegial body. The
g‘gg anufacturers of America support very strongly a collegial

Nv, and we do that for a couple of reasons.

umber one, we are frankly quite frigziitened of the idea of a
single administrator based on some of the people who we have seen
run the CPSC up to this point, and we have been watching it for 10
years.

Senator Gore. I am, too, but for different reasons.

Mr. THomsoN. I understand from your first remarks. I see that.

Senator Gore. Well, if Mr. Scanlon was appointed the single ad-
ministrator you might like that, but I would not.

Mr. THoMSON. | am not saying I would like it, but I can tell you I
would not have liked Mr. Statler. I think he had a heck of a nerve
coming up here and talking the way he did based on his perform-
ance for seven years. He was never on the right page for seven
years.

Senator Gore. Well, he does not have an opportunity to responc
to an ad hominem.

Mr. THomsoN. The point, I think, is that a single administrator
who is not properly trained, not properly trained in delegation of
authority and the running of an agency I think would be a prob-
lem. I think at least having three gives a balance wheel, and I be-
lieve that is important to industry.

Included in that comment, too, Senator, is the issue of selection. I
do not think that Congress can expect the CPSC to run the way
you expect it to when we persist in putting people who ha-e been
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heads of inauguration committees, lawyers who have never had
any business expenience or anybody who has not had some com-
mercial understanding of world manufacturing processes and the
complexities of consumer products

You heard Mr. Pittle. Mr. Pittle was the one person in the nine
or 10 years I have watched this agency who had a basic under-
standing of the processes. I think I recommend very strongly to
Congress that you look at the selection process and only confirm
those people who are capable of understanding the processes of
manufacture of the commercial worid so that they can handle
these issues properly.

The second issue I would like to address is one of voluntary
standards. We have heard a lot of adverse discussion here. The to
industry is probably the most regulated of all the children’s prod-
ucts in this country. We support very strongly voluntary standards.
We have a very elaborate voluntary standard which goes far past
the rmmt:la!;m*{1 standards, and I believe we have been responsive to
the CPSC in their requests.

We have, in recent years, put voluntary standards in on toy
chests, nitrosamines, pacifiers, DEHP and a number of other
things. Anytime that they brought the facts to us and we have
been able to look at the facts, we have addressed ourselves to it.

My mandate from the 250 members who represent 90 percent of
all the toys and games put into the market place is to do every-
thing possible to produce safe toys. It is bad business to have
unsafe toys. It is not only a moral obligation as parents and grand-
parents, but secondly, the financial incentive to produce safe toys is
very strong. We have to develop in the minds of our consumers the
idea that our brand names are good toys, good pla{vvalue, good fi-
nancial value and are very safe for the children. We want to put
products in the hands of the children that the consumer can be
quite sure are going to be alright if used properly.

So voluntary standards can and do work. I am inclined to think I
am the only person you have heard today who has ever put one in.
I can put a voluntary standard in and have put it into our indus-
try, within a month and a half or two months and received com-
plete cooperation from every single member.

The last issue that I think I would like to address is the perform-
ance of the CPSC, which has been widely criticized. I am frankly
not interested in whether the commissioners argue among them-
selves. That is not the heart of the Commission. The Commission is
the talented, capable people at the staff level. We see no diminu-
tion of their activities or their willingness to step up the problems.
Commissioner Scanlon mentioned recalls in the toy industry.
That would suggest to me that they did their job in 1986.

Much has been said about the fact that we have had press con-
ferences and we have worked with them. I see nothing wrong with
that. I have been in business for 37 years in the manufacture of
plastic and rubber products at every level, and I see nothing wrong
with working with our government agencies to produce a better
product. It is good business. Everyone should do it. If you do not do
it, you are a damn fool. I find that the CPSC staff has been most
helpful to us.
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We have also run a number of training sessions. We have an-
other one coming up to address some of the issues that Ms. Brown
brought up in which retailers are going to out to the Far East and
buying items directly from contract manufacture's. They bring
them into the marketplace, going around the TMA manufacturers.
We are running a joint safety seminar with the CPSC on May 28,
and I see nothing wrong with them coming up and assisting us and
assisting those manufacturers and retailers who do not understand
the standards to perform better.

I thank you very much for your attention.

[The statement and questions and answers follow:]

STATEMENT oF DouGLAS THOMSON, PRESIDENT, Toy MANUFACTURERS OF AMERICA

My name is Douglas Thomson. I am the President of the Toy Manufacturers of
America, (TMA) the trade association representing 250 toy and game manufactur-
ers, designers, and importers who distribute about 90% of all toys and games sold at
retail in the United States. I am also the President of the International Committee
of Toy Industries, (ICTI) a coalition of toy and Fame associations from all of the
major marketing and manufacturing countries of the world. We appreciate the op-
portunity to comment on the issues and performance of the CPSC.

Let me preface my specific remarks with an overview of the nature of our toy
safety standards. The toy industry is perhaps the most regulated of all children's
products. In addition to the mandatory standards on small parts, sharp points,
sharp edges and lead-in-%aint, electrical-thermal, rattles, pacifiers, toxic and i%hiy
toxic substances, flammable and highly flammable substances, irritants and sensitiz-
ers, we have elaborate voluntary standards which go far beyond the legal regula-
tions. Our voluntary standards are reviewed regularly and in 1986, an update was
completed through the American Society for Testing and Materials—a process
which brings into play manufacturers, retailers, consumers and regulators to consid-
er and strengthen the standards based upon all available information and experi-
ence. Too, our International Committee has agreed upon a harmonized version in
order to communicate to the manufacturers, testing laboratories, buyers and distrib-
utors world-wide. Recent voluntary standards improvements have embodied toy
chest, nitrosamines in rubber pacifiers, plasticizers in vinyl teethers and pacifiers,
increasing the sizes of certain rattles, teethers, and squeeze toys and more consist-
ent age labels. Safe toys are a moral obligation and as;}nancial requirement of conti-
nuity of business.

ile we have our critics, the facts indicate that with over two billion toys sold in
the United States each year, mpltipliedoet?r ‘the enormous number of play hours, to
are among the safest products introduced into the household. Analysis of data indi-
cates that the vast majority of accidents associated with toys are not serious and are
caused by falls, children being hit by toys, and the general enthusiam and lack of
experience by children. According to reports there are anywhere from six to ten
other common household items which cause more injuries—for instance home furni-
ture, personal use items, household appliances, packing and containers. -

The first issue I wish to address is the question of the organziation of the Commis-
sion with a single administrator in charge or managed by three or more Commis-
sioners. Based upon our substantial experience with the Commission, it ia our con-
sidered opinion that three commissioners is a more effective organization than
either five commissioners or a single administrator, Our reasons are as follows:

The vast array of consumer products makes it difficult for the Commissioners to
be even generally knowledgeable for some of the commercial and technical aspects.
Three Commissioners gives the agency more opportunity to understand the various
groducts. especially if the appointments were made with more attention to general

m:grc?‘:md helpful to understanding the complicated constructions and uses of
products.

With a sinﬁle administrator, there is a risk that that individual might not have
the drive or knowledge to properly insist upon needed compliance or, at the other
extreme, might be too narrow to effectively assess the need or implication of poten-
tial regulation. With a single administrator, there is the risk of either a particular
political leaning or excessive zeal in either direction.

Five Commissioners appear to be an unneeded expense and cumbersome. Three
gives better balance and insures a majority vote to go forward, assuming that three
constitutes a quorum.
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The second point to be discussed is the enforcement activity of the Commission.
Much has been said by the critics about the reduction in the CPSC budget and the
resultant effect on its activities. We do not support that view and believe that those
who are not close to the agency have little Enowledge of the day-to-day activities
and use budget constraints to make their cases. This industry supports the need for
firm action to meet Gramm-Rudman goals and the most necessary reduction in the
Federal deficit. We have seen no diminution in the compliance activity on toy prod-
ucts based upon the number of recalls or the requests for action by Commission
staff. This latter point, requests for action by the Commission, to us, is by far the
most important of all activities. The Commission, has in the past couple of years,
emphasized the need for voluntary action, and I believe the toy industry has been
responsive on all those items on which the facts would indicate required action—toy
chests, rattles, teethers and nitrosamines to name a few. And I reiterate that to
safety and consumer confidence is paramount to do business. Too, voluntary stand-
ards are the most expeditious way to move with technical knowledge, fast communi-
cations and professional follow-up, while still giving the agency the ability to re-
quire compliance on all imprtant points.

A third point is one which the CPSC has picked up for emphasis. Analysis of re-
calls in recent years has indicated that may products directly immted by either
retailers or small importers outside of the scope of the TMA have been the biggest
offenders. While these represent a relatively small volume they are worrisome. The
CPSC has increased import surveillance and the TMA is offering a special safety
seminar this month to these retailers and importers to train them deeper in the
requirements of both the mandatory and voluntary standards.

We have also been pleased to find the Commissioners and staff cooperative in
bringing forth detail, visiting our toy fair and participating in our regular safety
seminars to communicate experience and techniques to the industry. That is not to
say that we have not had arguments over different points of view about suggested
changes or compliance action. We have had these both as individual companies and
as a trade association, but I tend to see these as part of the give and take of the
democratic system and see no serious problems.

There is one area in which we have consistently commented and sought better
understanding. The CPSC is regularly called upon to release figures to the press on
accidents and fatalities associated with toys. With a nation of over 250 million
people spread so widelir geographically, these numbers are very difficult to come by
(unlike, say, automobile accidents which go through official police channels). Thus
the public receives an extrapolated figure of accidents associated with, no caused by
toys. Under this system, when a child falls on a toy, it is a “toy accident.” When a
child rides a tricycle down the cellar stairs, into a swimming pool or into the path of
an automible, that is a “toy fatality.” We even find on the list young and older
adults electrocuted while trying to remove kites or planes from high tension lines,
While we do not disagree that consumers need better education on these points,
both the press and the self-styled toy experts never analyze the numbers and gener-
alize, leaving consumers with the impression that toy products are unsafe and re-
quire more regulation. For example, the 1985 toy fatality list from the CPSC an-
nounced that there were 22 reported fatalities; 16 of these are known to have been
caused by situations other than toy design or were by exempt products.

So we have regularly called for the CPSC to be more careful in announcing acci-
dent and fatality figures, since once out, the press repeats the figures, usually with-
out explanation, leaving an erroneous impression with the public and regulatory au-
thorities. Let me be very clear; we do not beg the issue in any way that we are total-
ly responsible for the manufacture of safe toys and the communication to our con-
sumers on how to select, use and maintain these products. We simply want to be
sure that the CPSC's communication to the public properly reflects the true picture.
They have been responsive to our suggestions since you will note in recent years
that the CPSC message has urged proper toy selection and supervision of children
as the best way to contribute to toy safety.

To conclude my remarks, let me pose what I believe to be the best indication of
the safety of toys and the effectiveness of the CPSC in regulating. I ask each
member of the Subcommittee to answeer the question “Tell me about the serious
accident you, a brother or sister or any of your children ever had resulting from the
design of a toy."”
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QUESTIONS OF SENATOR GORE AND THE ANSWERS

Question. CPSC inaction is alleged to have sent a signal that industry can relax
its voluntary safety efforts. Would you agree with that assessment?

Answer. No. The CPSC has continuously encouraged industry™to develop or revise
voluntary standards. Representatives of the Commission have in recent years partic-
pated in the development or the revision of the industry’'s safety standards for toys,

F963, a new safety standard for toy chests, and a standard [ixing maximum
levels for DEHP and nitrosamines in certain children's products. Chairman Scanlon
has reorganized the Commission to provide greater emphasis on the use of volun-
tary standards, upgrading the efforts through the creation of the post of Voluntary
Standardards Coordintor in the Office of the Executive Director. The staff of the
Commission continues to encourage the toy industry to devel? or improve its vol-
;g;l_?hry standards when risks of injury associated with its prouducts have been iden-

ified.

Question. Should Section 7 of the Consumer Product Safety Act be amended to
allow interested persons the right to request immediate agency review, with subse-
quent judicial review, of CPSC reliance on voluntary standards? Would the same re-
f\pogse apply to a similar proposal to amended the Federal Hazardous Substances

ct

Answer. The answer to both questions is “No.” Section 7 allows the Commission
to rely upon a voluntary consumer product safety standard rather than promulgate
a mandatory consumer product safety rule whenever (a) compliance with such vol-
untary standards would eliminate or adequately reduce the risk of the injury ad-
dressed and (b) it is likely that there will be substantial compliance with the volun-
tary standards. Whether these requirements have been met is essentially a determi-
nation of fact which the Commission has made in several instances. One good exam-
ple is the voluntary standard developed by this industry for toy chests after the
staff had identified certain risks of injury associated with toy chests and proposed a
method of risk reduction.

The adoption by the Toy Manufacturers of America of an adequate voluntary
standard for toy chests, and subsequent Commission determination of compliance,
indicated that in excess of 95% of the toir chest industry was in compliance with the
new standard. Judicial review of factual issues of whether a risk is adequately ad-
dressed by a standard or the extent of compliance with the standard would only
serve to Eresent issues of fact to a court of appeals. These issues are traditionally
resolved by the agency acting in its capacity as trier of facts and should not be re-
viewed de novo by an appellant court.

Question. Should Section 9 of the Consumer Product Safety Act be amended to
allow the CPSC to defer to an existing voluntary standard only in situations where
a standard actually exista?

Answer. No. In the case of the voluntary standard for toy chests referred to
above, the toy industry, although it represented only two of the dozen or so manu-
facturers of toy chests, was able to develop a safety standard with the participation
of all of the manufacturers, after the staff of the Commission had identified the
need for a voluntary standard for toy chests. No srior toy chest standard existed.
The standard was developed in a short time, and substantial compliance by the
entire industry was demonstrated in a period of less than 12 months after the Com-
mission and the staff had called for such development. Industry should be given an
ops:ortunit'y to daveiof an adequate voluntary standard and to demonstrate substan-
tia comrlmnce with it even if such a standard does not exist at the time the Com-
mission identifies a risk of injury and the need for a standard. The Commission has
always taken approximately four years to develop a mandatory standard or rule.
Nothing is lost and everything is gained by permitting industry to develop a volun-
tary standard and demonstrate compliance therewith in a shorter B:n'od of time,

estion. Should Section 7 of the Consumer Product Safet%eAct amended to
require than any voluntary standard deferred to by the CPSC be developed throth
consensus procedures to assure that interested parties are afforded an opportunity
to Karticipate in the development of such standards?
nswer. No. Often consensus Srocedums drastically prolong the period of time
during which a standard can be developed. A recent experience of the toy industry
indicates that the industry was able to adopt voluntary standard setting maximum
levels for nitrosamines in latex nipples within a matter of two or three months after
a potential risk of illness had been identified. Similarly, the industry was able to do
the same with a voluntary standard regulating the use of DEHP in rattles, teethers
and pacifiers after the final report of the Commission-appointed Chronic Hazards
Advigsory Panel enables the Commission to conclude that no formal regulatory
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action was required to regulate DEHP. These actions, if undertaken through consen-
sus procedures, could have taken years to implement. As a matter of fact, after the
voluntary standard for nitrosamines was adopted, it was submitted to ASTM for
consensus review. This review continued long after the standard was developed and
implemented and has not yet resulted in the adoption of a consensus standard.

estion. Should Section 9 of the Consumer Product Safety Act be amended to
require that a time limit be imposed between the time an ad{'anced notice of pro-
posed rulemaking is published and the proposed rule?

Answer. No. Experience has shown that the Commission, when confronted with
any mandatosr time period, has always extended the period of time. Thus, although
the original Consumer Product Safety Act called for the development and imple-
mentation of mandatory safety standard rules within 120 days, the statutory provi-
sion allowing the Coinmissiun to extend such period for good cause shown was
always exercised. As a result, notwithstanding the mandatory time limit originally
gzescribed for the development of consumer product safety standards or rules, the

mmission repeatedly extended the period and all CPSC standards took about four
years to promulgate.

Senator Gore. Thank you very much. I appreciate your appear-
ance here toda%.

” M‘;'. Isley, what are the companies that make up your associa-
ion?

Mr. IsLey. Our member companies are Honda, Yamaha, Suzuki,
and Kawasaki.

Senator Gore. Honda, Yamaha, Suzuki, and Kawasaki.

Mr. IsLey. Right. These are the United States distributors for
those companies.

A%n?tor GoRre. And what is the maximum speed of one of these
g

Mr. IsLey. They come in several different classes. The smallest
all-terrain vehicle, the one that is recommended for children from
6 to 12 years old, comes from the factory preset with a speed limi-
" tor at 8 miles per hour.

Now, at a later time, the child’s parent, with tools, can increase
that to as much as 12'% miles per hour.

The larger ATVs, depending on whether they are for utility use,
for general recreation purposes, or for racing competitive use, can
have speeds ranging anywhere from the 20 to 80 mile an hour
range for general purpose, to over 50 miles an hour for a competi-
tive racing machine.

Senator Gore. Well, the ones I have seen must have been the
corﬁpetitive racing machines. They all seem to go pretty fast.

r. IsLEY. The use of the vehicle, of course, has to be controlled
by the operator, depending on the environment they’re on.

Senator Gore. So a child who decided to go too fast would be be-
having irresponsibly, and thus, if an accident occurred due to that
child goini too fast, it would be the fault of the child, in your view;
is that right?

Mr. IsLEY. It is hard to say what is too fast. We believe that the
child should have supervision, and we would rely upon state law as
well ag all the consumer education and information that we put on
the vehicle itself, and in the owner’s manuals.

Senator Gore. Do you think a law is needed?

Mr. IsLEY. Yes, we do propose state law controlled use of all-ter-
rain vehicles.

Senator GoRE. Is it easier to write those state laws?

Mr. IsLEY, Is it easier?

Senator Gore. Is it easier to deal with the state laws?

+
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Mr. IsLeEy. The states were selected because they have the tradi-
tional responsibililty for perfoyming licensing functions for automo-
biles and enforcement functions.

Senator Gore. Let me come back to the question. Let’s say you
have an 8-year-old child, who has been sold a machine that is capa-
ble of going 50 miles per hour.

Wgu‘;l'd it be your view that that child should ride at much slower
speeds?

Mr. IsLEy. It is our view that that child should have never been
allowed to purchase or sold that machine.

Senator Gore. They commonly are, aren’t they?

Mr. IsLey. No, we have all machines labelled, all adult sized ma-
chines that could achieve anywhere near that speed clearl¥ la-
belled on the machine, in the owner’s manual, and on all of the
safety literature that is available at the dealership, “not for use by
children under 14 years old.”

Senator Gore. There seem to be examples of dyour dealers telling
customers that it is okay for young kids to ride these. And there
seem also to be advertisements. I have seen them myself, and they
seem targeted at young kids.

Mr. IsLey. Senator, our industry does not condone irresponsible
sales procedure, and we will act immediately to contact anybody
who is found misrepresenting the intention of the manufacturers.

The advertisin%was the concept——

Senator Gore. How many times has that been done?

Mr. IsLey. I personally have done it four or five times in the last
two months.

As my name becomes more well known, and people like yourself
will bring these things to my attention.

But the manufacturers as a regular course of business will——

Senator Gore. Four or five times since the “60 Minutes” show.
Any before then?

Mr. IsLey. Well, my personal involvement began with the expo-
sure on that show. Now the manufacturers have regular field sales
personnel that call on dealers regularly.

And one of their responsibilities—as a matter of fact, this is the
subject of a service bulletin that goes to dealers—and one of the
thinfs that a dealer has to be convinced of is the responsibility for
fulfilling their sales responsibility.

Senator Gore. Who else has res%msibility besides you for moni-
toring the dealers’ compliance with the manufacturer’s suggested
standards?

Mr. IsLey. The distributors for those products.

Senator Gore. The distributors are supposed to enforce that?

Mr. IsLEY. Yes. '

Senator Gore. How many people do they have assigned to en-
force those standards?

Mr. IsLEY. To give you an accurate answer——

Senator Gore. Any? Any?

Mr. IsLey. Oh, yes, certainly. They all have extensive field forces.
Some of them are specifically trained, and their job description is a
safety department. )

Senator Gore. How many dealers have had their dealerships re-
voked, or their franchises revoked?

75-109 0 - 87 ~ 5
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Mr. IsLEy. That was asked of me before, and I cannot say that.

Senator Gore. None?

Mr. IsLEy. No, there have been cases.

Senator Gore. How many, roughly?

Mr. IsLEy. I don't know roughly.

Senator GORg. One?

Mr. IsLEy. I would have to supply! that from the records of our
member companies.

Senator Gore. Well, you were on national television, in a very
embarrassing position, and asked that question.

It would seem to me that you might, since that experience, and
coming before the House, coming before the Senate, it would seem
to me not an unreasonable thing to expect that you would have an
answer to that question.

Mr. IsLey. Well, Senator, I have been informed that because of
the franchise laws that exist at the State level, that this is a
matter that is subject to litigation; and the companies have not
been willing to share that information with me.

Senator Gore. Well, that's unfortunate, is it not? Because you
are there spokesman here before Congress, and you are trying to
make their case, and they will not give you the information that
you feel you need in an effort to try to persuade us that they are
doing anything.

Mr. IsLEy. Senator——

Senator GOre. And the question is, are they doing anything by
way of strong action to enforce these standards. And you say, you
cannot give us that information because the companies will not
give it to you.

That is a pretty weak case that the industry makes, it seems to
me.

Mr. IsLEY. Senator, you are mischaracterizing what I said. I can
give you all the information about enforcement and safety pre-

aredness for the dealers, except that which has been a matter of
itigation.

nator Gore. Which happens to be the only thing with any
teeth in it. How do you enforce it? If you are not willing—if the
manufacturers or the distributors are not willing—to enforce it
with dealers, it has no meaning.

You understand, the%r have an economic incentive to sell as
many as they can, right

Mr. IsLey. They have an economic incentive to sell as many in an
environment that does not produce injury.

Senator Gore. There have been 7,000 injuries.

Mr. IsLey. Yes, sir. That is a monthly figure that I think you are
quoting from this morning.
lggg?ator Gore. That is correct. There have been 80,000 since

Mr. IsLEy. There have been more than that.

Senator Gore. Excuse me, 300,000 since 1982, and 700 deaths.
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And you still cannot cite a single instance of a dealer being the
object of any enforcement action by the manufacturer for violating
these standards?

Mr. IsLEY. Senator, the occasion of a salesman purposely misrepe-
senting the product has not been significant enough to set up a
formal enforcement procedure

Senator GOrRe. The occasion of children being killed has been
quite frequent.

Mr. IsLEy. Yes, and we are addressing that through many, many
programs.

Senator Gore. Twenty people per month, half of them children.
And a lot more than that suffering from total paralysis, loss of
function, permanent disability.

I am sure that bothers you a lot.

Mr. IsLEy. It bothers us, and it bothers all of the people in this
industry. This is what we have committed our entire association to
since 1983.

Senator Gore. Is it a profitable industry?

Mr, IsLey. I do not have access to the profits of this industry. We
represent—— e

nator GORE. Just in rough figures, is it making a lot of money?

Mr. IsLey. As a matter of fact, I presume, because of other eco-
nomic factors, that this industiry is not profitable.
thSe?at:or GoRre. Oh, gee, why do they keep selling these things,

en

Mr. IsLey. The profitability has not been brought up as a matter
of question for our association to handle.

Senator Gore. I thought they were making a lot of money. I saw
the figures somewhere. I do not have them here, but there are
some 2.6 million ATV’s currently in use.

The point I am trying to make is that even if it concerns people
in the industry that all these kids are being killed and injured,
there are certain forces that keep the irresponsible activity going
on.

And when you come here and say, well, we have our own plan to
rein these forces in and get it under control, then you cannot even
answer a basic question about whether or not a dealer has ever
had his franchise taken away, and you do not know the profit fig-
ures, why do you think the conservative Republican members of
this CPSC, which has done virtually nothing, say that your indus-
try has been extremely irresponsible?

Are they wrong about that? Are they just too consumer oriented,
and do they have an extremist view of what your industry has
done or not done? Is that how you explain their statements?

Mr. IsLEy. Senator, I believe their statement is incorrect that this
industry has been recalcitrant. We have moved even faster than
their process allows.

Senator Gore. No, I would like you to speculate on the reason
why they would make what in your view is a rash and inaccurate
statement.

Do you think it stems from their inherent consumer activism?
Do y‘?u think that is why they would mischaracterize you in your
view
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Mr. IsLEy. Senator, it seems to me they were under considerable
pressure today.

Senator GoOre. So they were bending to pressure from Congress
to s%y something about your industry that, in your view, is inaccu-
rate?

Mr. IsLEy. I would like the record of our industry's safety activity
to stand on its own and not become involved in a dispute with the
Consumer Product Safety Commission.

Senator Gore. Well, I think the record of your industry is just
appalling. It ig just appalling. And I think that these four compa-
nies—Honda, Yamaha, Suzuki, and Kawasaki—these four compa-
nies ought to be ashamed for continuing to allow this many deaths
and permanent disabilities of children and others to continue,
month after month, week after week.

It is agpalli . And then to come and argue that nothing should
be done by the Consumer Product Safety Commission; that a volun-
tary action l:év the industry is sufficient; I think it really—you
know, it is 1987; it is not 1897.

Mr. IsLevy. I am saying, Senator, that this industry is strongly
motivated to take all effective means at their disposal to stop these
injuries and these deaths. And we are doing it through state law;
through labeling the machines; through educating the dealers and

thg‘})arents.
e are taking what we consider to be very active and effective
safety approaches to a problem that we do not want to continue.

?.engtor GoRre. Are you in court trying to stop the section 12
action

Mr. IsLey. We are not involved in that action at all.

Senator Gore. Have you filed any briefs or statements with the
Department of Justice on this matter?

r. IsLey. In order to be clear about that, Senator Gore, we are
an independent trade association representing the safety interests
of these companies. We do not represent them in litigation, so we
are not involved as the agency they're working with and dealing
with that issue.

Senator Gore. Well, the matters involve safety. Have the four
companies that you represent filed briefs or statements with the
Department of Justice in an effort to prevent an imminent hazard
action under section 12?7

Mr. IsLEy. To my personal knowledge, and through my associa-
tion, no, they have not. However, 1 have read probabl;lr what you
have, that those have taken place somehow independently from our
association.

Senator Gore. Okay, so your association is the one who comes
before the public and says, we are trKing to shape up. But they
have other representatives who try to keep anything from happen-

i
. IsLeY. No, as a matter of fact, I believe they have independ-
gntt;egal counsel that represents them before the Department of
ustice.
Senator Gore. Yes, other representatives who try to stop the en-
forcement action.
Mr, IsLey. We are not qualified to practice law.
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Senator Gore. And you are not informed by your clients about
legal actions that are directly relevant to safety?

r. IsLey. We are not informed about the current action that is
taking place. We are informed about the safety procedures that
they want implemented.

Scnator Gore. I see. So really, you do not know what legal ac-
tions they are taking with respect to safety standards.

Mr. IsLEy. That is correct.

Senator Gore. You do not know, because they will not tell you
about any actions they may have taken with regard to dealers who
mz‘a& have violated their standards.

Mr. IsLey. Not when it involves litigation.

Senator Gore. So we really ought to take your testimony with a
big grain of salt, should we not? Because you do not know what
yo;..lrt; glients are doing that might affect their performance on
safety

Mr. IsLEY. Senator, I would take exception with that, and sai; you
are trying to somehow cross over the legal representation with the
safety representation.

We are highly involved in the very thing you are here to hear
about, reducing injuries and reducing deaths.

Senator Gore. Well, if your argument is that a voluntary stand-
ard will suffice, and nothing more is needed——

Mr. IsLEy. That is not our argument; of course not. We believe in
strong State laws, controlling ATV use. We believe in consumer
and public information. We believe in dealer’s responsible sales
practices,

We have acted in all of these areas.

. Senator Gore. Well, in the area of dealer responsible sales prac-
ice——

Mr. IsLEY. Yes.

Senator GORE [continuing]. If you rely on that as a principal
means for enforcing safety, and a dealer doesn’t go along with your
standards, then the only recourse is for the companies to terminate
their contractual relationship.

It seems to me the question of whether they have ever done that
is not irrelevant to the mission you have been assigned.

And if the companies refuse to provide you with that informa-
tion, then as I say, we really ought to take your testimony with a
grain of salt. )

Because they are using you as a front, as a mouthpiece, as some-
one to present a good impression and try to put a nice face on
300,000 injuries, and 700 deaths.

I mean, that is your job.

Mr. IsLey. I disagree with you totally.

Senator Gore. And anything that is inconsistent with that, that
is secret; that is not available; that is not public. And you are not
to be privy to that.

Mr. IsLey. But that comes up so seldom that there would ever be
a case in litigation.

Senator Gore. Well, that is my point. They may never enforce
their standards with a dealer.

Mr. IsLey. They may never have a problem that goes to such an
extreme that it requires termination of a dealership.
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Senator Gore. They may never ﬁt tired of making as much
money as they do on selling these things to the parents of young
children. They may like to continue making a lot of money on it,
and they may decide never to revoke a dealer’s franchise.

That may also be part of the motivation for fighting tooth and
nail against any kind of Federal action.

Mr. IsLEY. Senator Gore, I believe it is that characterization of a
profit-minded industry that gets in the way of productive work be-
tween the private sector and the government.

Our industry has been very responsible in addressing safety con-
cerns.

Senator Gore. Almost no one agrees with you on that. Even the
m%tl:bers of this CPSC do not agree. Even Mr. Scanlon disagrees
with you.

Mr. IsLey. Would you be willing to keep an open mind as we
started this hearing today, and take a look at the effective materi-
als and programs and successes we have had in reducing the rate
of injuries for the last two years?
 Senator Gore. How many riders have you trained?

Mr. IsLey. The hands-on one-day training course is something
that I think has been overemphasized here because——

Senator Gore. How many have participated in that trainin

Mr. IsLey. Because—about 10,000 people to date have enrolled in
that course.

Senator Gogre. Ten thousand? How many riders are there?

Mr. IsLey. There are over six million riders that we address
through other information and education campaigns.

Senator Gore. There are six million altogether, and 10,000 of
them have had the hands-on training course?

Mr. IsLey. Have had the one-day hands-on training course.
tth;mtor Gore. Is that, one-fifth of one percent, something like

a

Mr. IsLEY. Again, your making the leap——

Senator Gogre. Is my math correct on that?

Mr. IsLEy. Your math is correct.

Senator Gore. Well, is that a figure that you are proud of?

Mr. IsLey. The figure that we are proud of is delivering the capa-
bility to train tens of thousands of riders. The difficulty with the
one-day hands-on training course, we have discovered, after making
a good faith effort to make it available to all consumers, is that the
riders will not voluntarily enroll in that course.

Therefore, we have developed safety seminars, which do not in-
volve a full day; which involve one hour or two hours. We have de-
veloped a 20-minute videotape, which is available al every dealer-
ship in the country.

e have set up a toll free 800 hotline where people can call for
mail safety information.

Senator Gore. Do you have an age limit on the children that you
recommend as riders of ATVs?

Mr. IsLEY. Yes, the ATVs themselves are labelled, the adult sized
models, everything from 90 ¢¢ and larger, are labelled “not for use
by children under 14”.

The youth models, 70 and 80 ccs, are labelled, “not for use by
children under 12.”
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"And the children’s model, the smallest, slowest one available, is
labelled “not for use by children under six.”

There has been an exemplary safety record, by the way, for the
c}lil't}ren's model that is labelled “not for use by children under .
six.

Senator GORE. But six years old is when you start them?

Mr. IsLey. Excuse me. That is not when we start them. The label
says not for use under six. Now, we also caution that the parent’s
supervision is necessary and the decision on whether to allow
anyone from six on up to ride rests with the parent.

he industry does not recommend that all six year old children
can ride all ATV’s, .

Senator Gore. Do you require—you do not require training
before purchase?

Mr. IsLey. No. We label the machines and we give the owner
safety information to work with. And we have training available.

Senator Gore. Dr. Morris, did I read your prepared statement
correctly that you estimate that the cost to society of ATV injuries
ranges as high as $1.5 billion?

Dr. Morris. If you extrapolate the number of permanent disabil-
ities that we are seeing from this industry today, yes, that is cor-
rect, Senator.

Senator Gore. $1.5 billion, that is an expensive industrivl.

We!l, I am concerned about this, am{ my questions have been
sharp and pointed to Mr. Isley because I think a lot of people are
really appalled at this industry. And it is sorely inadequate to try
to remedy a situation as grotesque as this one by having you before
a committee and trying to get you to realize that this is just an ap-
palling situation.

That is why we have a CPSC, to enforce meaningful standards
and try to grevent people like the ones that you represent from
continuing business practices that result in a continuing record of
death and serious injury.

And this hearing 1s not specifically on your industry, and you are
in a tough position and I understand that. You do a very good job
in trying to represent an industry that I think has behaved ex-
tremely irresponsibly, and I think most people agree with that.

And I do not think there is a lot of dwaﬁeement in the country,
really, except from people who are in the industry. There are a lot
of people in the industry that feel that the situation ought to
change as well.

But I am sure you are embarrassed at having to defend this kind

of record. The CPSC is the one that has to respond with affirmative
action, and this record is relevant to the need for changes in the
CPSC and that is why I pursue it. ,
"I guess like a lot of parents of young children, I respond even
more strongly when so many ly;ourgr hildren are involved. And you
hear the kind of testimony that Dr. Morris presented and it cer-
tainly does make your blood boil.

Mrs. Brown, how does the leadership of the current CPSC com-
pare with earlier Commissions that your committee has dealt with
over its 15 year history?

Ms. BRownN. It is extremely laggardly compared to other Commis-
sions. I would not even deign to call it real leadership at all.
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Senator GORE. Did you want to comment on Mr..Thomson’s testi-
mony briefly?

Ms. BrowN. No, sir. I did not want to comment on Mr. Thom-
son’s testimony.

Senator Gore. That is fine.

I have gone way over the time for the hearing. I will again ask
each rgf you if you would be willing to respond to questions for the
record. \

Dr. Morris, let me 6ive you a chance to respond to what you have
heard about the ATV situation. You deal with this on a regular
basis. How many patients do you see each month, would you say?

Dr. Morris. Well, it is difficult to say. Quite honestly, Senator,
we have a window of opportunity right now. The summer months
are coming. If we could do something immediately, we could inter-
rupt the cycle at a time when it is absolutely critical, because we
know we are going to see a tidal wave in the next four months.

But I am afraid that there is nothing that we are going to be
able to do about that except after the fact.

Senator Gore. What would you do? .

Dr. Morris. We have to get that message out. The fastest way to
get that message out to parents is for the government to take an
unequivocal stand. We have reviewed this body of information,

these 12,000 pages that the ATV task force has put together, a very -

reasonable, scientific, document.

The Federal government should state: We have reviewed this
isue from the Federal perspective and we think ATV’s are a major
g;oblem. That message needs to be crystal clear. It does not need to

diluted in 12,000 pages. It needs to be concise.

And then maybe we can start reversing the trend of deaths, not
reversing the trends the way my colleague has said, in user-related
miles, which means that the number of deaths still go up because
there are more vehicles out there; so it looks as if we are making
progress.

e are not making progress when you %et down to the micro-
cosm level, when you get down to the individual family, when you
get down to the individual lives that are wasted.

Senator Gore. I did not understand that Mr. Isley’s statement
was crafted that way. I got the impression that the number of inju-
ries and deaths were going down.

Dr. Morris. Perhaps I misquoted him.

Mr. IsLey. The number o inquries apparently for the last two
years has stayed relatively level, while the number of vehicles in
use has gone up. This is a turn-around time which we hope to cap-
italize on and do exactly what the doctor would like to have done.

In fact, I can privately perhafs suggest some remedies in his s
cific area that we can work with him to bring those number of in-
juries down. We have done it in other areas.

Senator Gore. But actually, the deaths and injuries have not
come down, is that right?

191{\;%1'. IsLey. The numbers have remained constant for 1985 and

Senator Gore. Well, I think we have exhausted the subject. But
we are going to stay very involved in this. Many of us are interest-
ed and others have taken the lead on this issue, but this subcom-
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n}zlittee is going to be very, very concerned and interested- about
this.

And I just wish that Honda and Yamaha and Suzuki and Kawa-
saki would do more, and I wish the CPSC would do more.

Anyway, we have had a long day and I want to thank everybody
for bearing with the subcommittee under these unusual circum-
stances. And I appreciate all the witnesses agreeing to respond to
follow-up questions in writing, because my colleagues will have a
number and I will have some as well.

So with that, the hearing is adjourned. Thank you.

[Whereupon, at 2:07 p.m. the subcommittee was adjourned.]






ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS

StateMENT oF Hon. PauL Simon, U.S. SENATOR FROM ILLINOIS

I want to thank my distinguished colleagues for allowing me the opportunity to
submit this testimony this morning. Durix}} the course of re-authorization of a gov-
ernment agency as vital as the Consumer Product Safety Commission, it is fitting to
addll;espdan issue over which the CPSC should have authority—fixed site amusement
park rides.

Sometimes it takes tragic circumstances to propel us into action. Since 1881,
amusement park attendees have had no guarantee that fixed-site rides have been
inspected because of a little-publicized exemption that the amusement park industry
won in the budget reconciliation process. In 1984, a dozen people died senselessly. In
1985, the CPSC estimates that 3,110 people were injured at fixed site emusement
parks. Unfortunately, updated statistics were not available on this important topic.

Amusement parks attract thousands of excited children and parents each year. A
trip to Disneyland or Great America ma! be the highlight of the summer. Amuse-
ment parks are designed to entertain, delight, and thrill us. Danger has no role
within amusement park gates. Unfortunately, without any guidelines for preventing
and eliminating danger, there is mayhem on the midway. The screams of excite-
ment can now all too easily turn into screams of terror.

Far too many amusement park related injuries have occured. With the increase in
popularity of water-slides, the number of injuries has doubled in the last couple of
years. The question is‘, “Can these fatalities and injuries be prevented?” To that, I
answer a simple “Yes.”

Prevention is the kay to promoting safety. I am planninf to introduce a bill which
would provide a three-pronged approach to assure the public of a carefree day at the
amusement park,

1. The bill would permit federal engineers to investigate serious accidenta or fa-
talities that occur on fixed site rides.

2. The bill would authorize the Comsumer Product Safety Commission to inspect
fixed site rides only if the State in which the ride is located does not have an inspec-
tion %ogram.
3. The bill would create a national clearinghouse within the CPSC to collect infor-
mation on defective rides and notify other manufacturers of the same ride. This
would prevent a defect in a ride in one state from affecting a ride in another state.

Discussions with the industry have resulted in a change that I will incorporate
into my bill. To strengthen the prevention logic of the bill, federal pre-operational
inspection would occur for new rides, if the state does not have an inspection pro-

gram,

As of today, twenty-eight states, including, I am Fleased to say, Illinois, have
Fassed laws which provide some sort of inspection of amusement park rides. The
ndustry has repeatedly stated that they would like the states to have jurisdiction
over their orerations. strongly support this idea and encourage all states to pass
comprehensive laws. However, the citizens of California—where no state aﬁncy has
jurisdiction—deserve the same assurances of safety as the citizens of Maryland
whose safety program is excellent.

The House Committee on Energy and Commerce, in its 1984 report, addressed an
objection raised by the amusement park induah?v regarding the reporting of routine
repair work. The Committee clarified the bill's intent by explaining that it does not
exgecti the industry to report routine maintanance. My proposal mirrors this clarifi-
cation.

Commissioner Terrence Scanlon testified duri::ﬁ a hearing in August 1984 in the
House of Representatives that the CPSC had neither the expertise nor the manpow-
er to investigate the problems associated with amusement park rides. How many
more children or men or women must die before the realizes that priority
must be given to amusement park rides?

Other proposals suggest instituting an eighteen month commission to study the
current laws and make a recommengation as to who should perform the oversight
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of the industy. How would we answer the parents of a child who has been paralyzed,
while awaiting the suggestions of yet another commission. We have the opportunity
to prevent more injuries and more deaths. We do not need more studies; we need
action.

No industry should be exempt from oversight. Allowing the amusement park in-
dustry to investigate itself is like asking a naughty child to devise his or her own
punishment. The airlines, a highly technical and intricate industry, do not police
themselves. Should amusement park rides, some of which are more complex and so-
phisticated than some aircraft, be exempt from inspection? Of course not.

Some years ago Hollywood treated us to a flurry of thriller movies: “Airport,”
“The Towering Inferno,” "Jaws.” A movie called “Rollercoaster” was also produced.
As you can imagine, the plot focused upon a horrible accident in an amusement
park. In the interest of the citizens of this nation, let us leave such dangers to the
movie screen,

Mr. Chairman, again, I thank you for this opportunity to bring the issue of
amusement park safety to the attention of the committee.

STATEMENT OF THE ART SupPLIES LABELING COALITION

The Art Supplies Labeling Coalition (Coalition) atrongéy supports the re-authoriza-
tion of the Cunsumer Product Safety Commission (CPSC) with sufficient funding to
effectively carry out the regulation of lpotential chronic hazards in art materials, in
addition to their ongoing regulation of acute hazards posed by some products. The
Art Supplies Labeling Coalition is a group of consumer and industry organizations
interested in art materials labeling and includes Artists Equity Association, The Art
& Craft Materials Institute, Hobby Industry Association of America, National Art
Materials Trade Association, Pencil Makers Association, and Writing Instruments
Manufacturers Association.

CPSC recently issued an advisory opinion which indicates that chronic hazards in
household chemical substances, including art materials, are subject to the automatic
labeling requirements of The Federal Hazardous Substances Act (FHSA). (Exhibit A)
We urge that CPSC be given strong Congressional support to bolster its effort to
protect consumers from chronic hazards in household products.

The Coalition materially assisted in the development of ASTM D-4236, a national
consensus standard for chronic health hazard labeling of art materials, the first vol-
untary standard we know of to address chronic toxicity.! It was passed in 1983 and
has gained 85-90% compliance among the industry, yet if faces extinction if state
fovernments continue to pass conflicting legislation or if CPSC does not take the
ead in regulating chronic hazards in art materials. Six states ? currently have laws
gl::it‘i:h a;leiisbeing administered differently and four more states are proposing con-

icting bills.

A D-4236 provides for uniform health and use labeling to the consumer at a
reasonable cost to manufacturers and thus ultimately to the consumer. This volun-
tary standard also allows for the use of a certifying organization so that smaller
manufacturers can bear the cost of compliance more easily and which keeps labels
and labeling procedures uniform., Two members of the Coalition, the Art & Craft
Materials Institute, Inc. and the Pencil Makers Association are such certifying orga-
nizations and currently certify art materials to ASTM D-4236,

In fact, the Art and Craft Materials Institute (Inatitute) has sponsored a certifica-
tion program since 1940, certifying that children’s art materials are completely non-
toxic,® and that many meet standards of ?uality and performance. This certification
mgram has received the endorsement of experts in the field of toxicology and has

n called one of the finest industry programs in existence. It has been a respon-
give program, evolving to meet new challenges and to include more products. Most
recently, in 1982, the program was expanded to include a broad spectrum of adult
art and craft materials, ensuring that health and use labels are affixed where ap-
propriate, in accordance with D-4236 and FHSA.

1 By way of background, in the lute 1970's, there were claims made by several professional
artists to the effect that art materials were not adequately labeled to disclose potential chronic
health hazards. Federal legislation was Introduced but its Congressional sponsor J)erauaded the
artista and the industry to develop a national voluntary standard in lieu of legislation.

1 California, Oregon, Illinois, Tennessee, Florida, Virginia.

By non-toxic, the Institute means that the product has been evaluated and found to contain
no substances that would pose either a chronic or acute risk of injury.
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The Institute has a consulting toxicologist, Woodhall Stopford, MD, of Duke Uni-
versity and a Toxicological Advisory Board. The Toxicological Advisory Board is
composed of three eminent toxicologists to act as review board on matters of toxicity
and to review the criteria used by the Institute toxicologist. Product formulas for
every product in the certification program are submitted by the manufacturers to
the toxicoloiiat for his evaluation as to whether a product i non-tdxic or needs cau-
tionary labeling. These formulas undergo an extensive toxicological review and test-
ing as deemed necessary by the toxicologist. Currently over 80 members of the Insti-
tute have certified more than 15,000 art products and the process is continuing. Tox-
icological evaluation under this Frngram proves that only 15% of art materials re-
quire hazard labeling and most of these already carried acute warning labels.

The Institute also conducts annual random testing of products to ensure that they
continue to be as represented to the Institute. Moreover, the Institute has an ongo-
ing record of banning or restricting ingredients prior to any governmental action
and has been in the forefront of chronic hazard evaluation and abelit:jg.

The U.S. Public Interest Research Group (PIRG) claims that children in grades
K-6 are “routinely” exposed to hazardous art materials in the classroom and con-
tends that children are using hazardous art materials. Its claim is, we believe, based
on faulty data, derived from faulty methodology. The PIRG groups surveyed school
purchasing officials to determine what is purchased by the schools rather than sur-
veying children in the classroom to determine what art materials they actually use.

he Coalition believes that the surveys are grossly misleading and challenges its
assertion about the use of hazardous products by children. We do not believe that
kindergarten teachers or teachers in grades 1-6 permit their gt}ip_ils to use hazard-
ous materials of any kind. Moreover, the PIRG surveys do not differentiate whether
such products are used in elementary grades, secondary grades, or by teachers
themselves after students have left the classroom, If toxic substances such as rubber
cements, solvents, fixatives and lead glazes are actually reaching grades K-6, these
products already bear strong acute cautionary labeling and the words "keep out of
reach of children.”

Based on our experience, we do believe that children in grades K-6 principally
use the following art material products:

1. Crayons,

2. Tempera paint,

3. School paste,

4. Pencils and colored pencils,

5. Modeling clay,

8. Chalks,

7. Pastels,

8. Markers, and

9. Finger paints.

For more than forty years these fpmdm:t:a have been evaluated for toxicity poten-
tial in the Institute program and found to be non-toxic. The art material indust
kn&ws of no serious injury in that period of time arising from the use of these prod-
ucts.

A "“serious injury” under the program is one re%iring medical treatment. We
know that children, particularly in the pre-K and K grades, may put crayons or
Faint in their mouth. The products are not intended as food products but, aside
rom some temporary discoloration from the pigment, no child to the best of our
knowledge has ever been hospitalized for the intentional or inadvertent “ingestion”
of these products for acute or chronic iliness. Generations of students, perhaps even
members of this Committee, have benefited from the use of these products through
the stimulation they provide to children’s imaginations.

We also know that many elementary school districts or elementary school pur-
chase officials specify the use of "CP or equal” or "“AP or equal” for art material
products. The same frequently specify pencils with the PMA certification mark or

ual.

To be meaningful to the consumer, we believe national uniform labeling is para-
mount ahd, since CPSC has long regulated art materials for acute hazards, we en-
couraged CPSC over the years to become further involved in regulating chronic haz-
ards. CPSC staff monitored the development of ASTM D-4236, but when we urged
adoption of ASTM D-4236 es a mandatory standard to gai‘;lﬂpreemption, CPSC was
unable to do so as it was required by statute to defer to an effective voluntary stand-
ard which has substantial compliance.

On March 19, 1987, CPSC issued Advisory Opinion No. 809 which stated that
household products with chemical substances that may cause chronic health haz-
ards are subject to the FHSA. It further declared that these products must be la-

75-109 0 - 87 - 6 i
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beled in accordance with Section 2(;)(1); that products labeled in accordance with
ASTM D-4236 comply with Section 2(pX1); and that Section 2 (pX1) preempts incon-
sistent state m?uirements addressing the same risk.

Regulation of potential chronic hazards in art materials by CPSC will allow the
extensive toxicological evaluation and health hazards labeling accomplished by the
vast majority of the industry to remain in place and not be wasted. A list * of those

roducts evaluated by the Institute under ASTM D-4236 is enclosed. Large manu-
acturers such as 3M, Borden and Gillette, are complying with it independently.
CPSC regulation will bring into compliance that small minority of art products that
are not yet evaluated and labeled. It will also provide for national uniform health
and use labeling and avoid conflicting state-by-state labeling. Finally, it will allow
individual manufacturers to be regulated by one agency for both acute and chronic
health hazards.

We have urged CPSC to develop evaluation criteria for chronic hazards, which we
feel will parallel those already in use by the Institute and others certifying compli-
ance and will provide an efficient way to monitor the remaining 1(-15% of art ma-
terials not compl inF with ASTM 236, without creating an unwieldy product-by-

roduct review. Review based on criteria would allow for a flexible program, able to

eep up with new and changing procedures for each product.
e Consumer Product Safety Commission studied the art materials industry in
the late 70's and completed a fairly broad study of art material labeling in 1981-82.
The Commission has on more than one occassion stated that it has not found any
significant art material problem to justify its listing as a priority project for the
Commission, despite the claims of the.various PIRG groups.

CPSC has the legislative authority to act to prevent acute and chronic hazards,
particularly to children under both the Consumer Product Safety Act and the Fed-
eral Hazardous Substance act. We believe the Commission should be given an oppor-
tunitf to do so. There is no demonstrable problem of national proportion to require
new legislation now. At the same time, we believe that if CPSC does not act in a
reasonable time to establish uniform toxicological criteria for chronic toxicity label-
Ing, that it may be appropriate to consider national legislation to prevent the devel-
?prgenl of a hopeless conflict among State laws and regulations and their adminis-

ration.

Any such Federal legislation should only require that CPSC be the regulating
agency, that labeling and evaluation be na{ional in scope, and that states be pre-
empted from addressing the same risk with conflicting criteria or labeling—all
things we already have under the voluntary ASTM D-4236 standard. We believe
that CPSC's implementation of its chronic hazards labeling program should be al-
lowed to proceed and oppose any legislation unless this impiementation does not
take place. We fear that any legislation introduced to accomplish what is already
available might further delay this process and deprive consumers of the benefits
they already have.

STATEMENT OF BARBARA HACKMAN FRANKLIN

Mr. Chairman and Members of the Consumer Subcommittee of the Senate Com-
mittee on Commerce, Science, and Tranportation, I very much appreciate the oppor-
tunity to present this statement in connection with these hearings.

1 was privileged to be one of the orginal members of the U.S. Consumer Product
Safely Commission, serving from its creation in May of 1978 until February 1979,
nearly six years of a seven year term. I was the Commission’s first Vice Chairman
and served an additional term as Vice Chairman during the time I was a Commis-
sioner, '

Currently, I am Senior Fellow at the Wharton School of the University of Penn-
sylvania and Director of the Wharton Government and Business Progrm. I am also

resident and Chief Executive Officer of Franklin Associates, a Washington based
management consulting firm specializing in atratﬁic planning. In addition, I am a
director of five publicly held corporations: Aenta Life & Casualty, The Dow Chemi-
cal Company, Westinghouse Electric Corporation, Black & Decker Corporation, and
Automatic Data Processing, Inc. My experience, therefore, has given me the per-
spective of one who served at the Commission in its early years and whose day-to-
day activities since have centered in the business world.

e Commission has suffered a good deal of turmoil in recent years—at least if
one is to believe the press accounts, This has led to questions from Congress and

1 The list was not reproducible.
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other about what ought to be done to improve matters. The Consumer Subcommit-
tee is to be commended for this oversight hearing.

I would like to address two major issues: whether the Commission ought to
remain independent and whether a collegial body is its best form or organization.
Before commenting on those issues, I have some observations to make about this
relatively young agency.

The Commission deserves to be judged on its record of accomplishment and not on
rhetoric or criticisms about its current leadership. The key question is: are con-
sumer products markedly safer today and have lives been saved as a result of its
efforts? The clear answer, in my view, is igas;. ]

The Commission has had many 5113,9‘31 ic successes over the years. I'm proud to
have participated in many of them. To recount a few: child fatalities from acciden-
tal poisonings are down by two-thirds. Children's producta—toys, cribs, strollers,
playground equipment—are demonstrably safer. So are chain saws, power lawn-
mowers, power tools, upholstered furniture, and countless other products. Since 1973
more than thirty million units of unsafe product have been recalled and corrected
under Section 15 of the Consumer Product Safety Act. In numerous cases, a recall
affecting one brand has triggered development of an industry-wide voluntary stand-
ard which has improved the safety of every unit produced. Notable cases in point
are hand-held hair dryers and automatic coffee makers.

But, the most significant accomplishment is the one most often obscured—the
very existence of the Commission and its visibility has stimulated producers and
gellers of consumer product to become more safety conscious. It is this accomplish-
ment which I see clearly from the business perspective.

Responsible companies now have in place processes to design safety into new
products, to ensure better quality control in manufacturing, to label products more
precisely, to provide better instructions for consumers, and to respond more quickly
to problems. anly companies have toll-free hotlines for consumers and mechanisms
for swift recall of unsafe products. Boards of directors have created committees on
health and safety to oversee the safety mechanisms management has put into place.
I serve on such committees for two corporations and can attest to the very serious
nature of their deliberations.

In short, product safety in now part of the culture of a majority of U.S. compa-
nies. Responsible business leaders understand that it is just good business. This new
climate probably would not have evolved without the prodding and muscle-flexing of
the Consumer Product Safety Commission.

It is also worth noting that these results have been achieved without a large ex-
penditure of taxpayers’ dollars, CPSC's budget of $34 million this Iye\su- is, in real
dollars, less than the budget we had fourteen years ago. The staff—always dedicated
and loyal-—are considerably fewer today. My conclusion: the CPSC has been a good
“buy"” for U.S. consumers and taxpayers.

INDEPENDENCE: THE KEY TO VISIBILITY

Critical to the Commission's success has been its visibility to the public. That visi-

bil%r‘, in my judgment, is a direct and important result of its independence.

en the Commission makes a decision, it has the authority to implement it.
There is no need to clear that action with any other government official. There are
no cabinet secretaries, under secretaries, or others to conduct a “policy review:"

A recent report by the General Accounting Office suggested that Congress, in cre-
ating the Commission as an independent a%ency. was concerned that it be insulated
from economic and/or political pressures. The more crucial concern is whether, de-
spite any such pressures, the Commission still has the freedom to reach its own de-
cisions, ﬁpublw. and implement them. Preserving that freedon is important.

Some have suggested placing the agency in a larger department. That would only
weaken it. The Commission would become hoetage to the interminable turf and
policy battles that bedevil every aglgmcy in every administration, and between every
agency and every White House. Cabinet secretaries, far from defending the Commis-
sﬁm, would be forced into compromises so as to save or expand programs to which
they assign higher priority. And, the Commission might never be heard from again.
The Commission's visible presence is essential to keeping the emphasis on consumer
product safety.

COLLEGIAL BODY V8. SINGLE ADMINISTRATOR

My preference is for a collegial body, for two main reasons. First, I think the re-
sulting decisions are better; and second, such a process permits greater involvement
by those concerned with the outcome.
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The deliberative process which occurs when a group of serious individuals dis-
cusses a potential regulatory action in which all share responsibility tends to be
more thorough and thoughtful.

Over the years, I have noticed that it is usually the chairmen who prefer the
single administrator form. The first Chairman was fond of saying that a collegial

y should have an odd number of members—and “three is too many.” To be sure,
the collegial form of organization is somewhat cumbersome. The Chairman and
Commissioners are e%ual and independent when it comes to substantive areas of de-
liberation, but the Chairman has the added responsibility of administering the
agency. The Commissioners do not report to the Chairman, nor is he/she specifically
responsible to them. To make the agency work harmoniouslf with so many inde-
pendent voices, the Chairman must take time to counsel with the Commissioners
and keep them abreast of how he/she is running things. This can be time-consum-
ing and frustrating; many Chairmen simply do not want to bother. When they don't,
tensions with the Commissioners inevitably flare over all kinds of administrative
matters, often because the Commissioners feel they are in the dark about how the
Chairman is exercising his power. Nonetheless, the extra effort needed to make col-
legial organizations work is worth it—given the better quality of substantive deci-
sion-making that results.

Collefial organization also permits greater access to the decision-making process
by outside interests—be they consumer or business. They have opportunity for input
at the staff level and then ugain at the Commission level to each Commissioner. In
contrast, the single administrator system places more power squarely in the hands
of the staff. Decisions are closer to being a “fait accompli” by the time they reach
the administrator's desk, and private sector interests have much less opportunity to
participate in the process.

If Congress is truly concerned about keeping the Consumer Product Safety Com-
mission strong, vigorous, and effective, it 2an best achieve those aims by leaving the
?ig?ney's organization structure alone. It is not broken and therefore does not need

xing.

Thank you for the opportunity to present these views.

STATEMENT OF FRANKLIN FrAZIER, AssociATE Director, HUMAN RESOURCES
Division, GAO

Mr. Chairman and Members of the Subcommittee:

As requested, we are pleased to submit for the record the following teﬂtimon% on
the administrative structure of the Consumer Product Safety Commission ( ).
We issued a report ! on this subject to Chairman Henry Waxman, Subcommittee on
s};{efqlgi'zl and the Environment, House Committee on Energy and Commerce, on April

Chairman Waxman requested that we (1) evaluate the current CPSC organization
and administrative structure, considering reductions that have occurred in the agen-
cy's budget and staff and changes in its mission approach, to determine whether

PSC's functions could better be carried out by a single administrator, and (2) con-
sider whether CPSC should remain a separate agency or be placed within another
regulatory agency or an executive department.

GAD FAVORS THE BINGLE ADMINISTRATOR STRUCTURE FOR CPSC

Although we could find no objective criteria to measure the effectiveness of one
administrative structure compared with another, we did find several indicators that
suggest CPSC—as a regulatory agency responsible for grotecting citizens' health and
satety—could benefit from changing to a single administrator.

The rationale for establishing independent commissions, such as CPSC, includes
the assumptions that (1) long-term appointment of commissioners would promote
stability and develop expertise, (2) independont status would insulate them from
undue economic and political pressures, and (3) commissioners with different politi-
cau)erauaalons and interests would %rovide diverse viewpoints,

owever, since CPSC was established, there has been little stability in its leader-
ship; both present and former CPSC officials cited leadership turnover as the cause
of much uncertainty within the Commission. For example, in its 14-year history,
CPSC has had nine Chairpersons—four acting and five confirmed.

! Consumer Product Safety Commission: Administrative Structure Could Benefit From
Change (GAD/HRD-87-41, Apr. 9, 1987).
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Additionally, since 1973 CPSC has had eight executive directors, of whom five
served in an acting role, One of the acting executive directors was later appointed
as the executive director. Furthermore, during 1976, 1979, 1982, and 1985, the posi-
tion of executive director was vacant for periods of 1 to 10 months. Finally, of
CPSC’s 138 former Commissioners, 9 did not complete their appointed terms. The
high turnover rates in these ke{ leadership positions have not promoted the stabili-
ty or the development of expertise envisioned in the act that created CPSC,

Relative independence from political and economic forces was often cited in
CPSC's legislative history as a reason for creating it as an independent commission;
however, real independent status is difficult to achieve, Both the Congress and the
executive branch, through various mechanisms, are able to exert considerable influ-
ence on CPSC. For example, the Office of Management and Budget is able to exert
considerable influence through its budget review and Paperwork Reduction Act re-
quirements.

Another rationable for independent commissions is that they provide diverse
points of view. However, the Commissioners’ voting records do not show much diver-
sity on issues they have voted on over the past 5 years, We recognize that voting
records are not the only indicator of diversity, because much discussion abut the
pros and cons of various issues obviously takes place before votes are taken. But, in
the final analysis, it is the Commissioners’ votes that result in policy positions, At
CPSC, from fiscal year 1982 through fiscal year 19868, the Commissioners voted for
the options recommended by the staff nearly 90 percent of the time, and the Chair-
person voted with the majority 95 percent of the time. CPSC’s Commissioners voted
unanimously in 78 percent of the votes taken during this period.

This degree of unity between the Chairperson and the other Commissioners at
CPSC is not unusual for federal ref;ulntory agencies. According to a 1977 study,?
“* ** the influence of chairmen In comparision with that of their colleagues is
substantial, sometimes determinative.” The study further stated that “in formal
proceedings and other instances when there are collective decisions, the chairman’s
decision has great impact.”

Most of the high-level officials we interviewed—such as former Chairpersons of
CPSC, single administrators, and other officials of other health and safety regula-
tory agencies, and officials of public interest and industry groups—believed that a
commission is not an effective administrative structure for CPSC. All former con-
firmed Chairpersons and former executive directors of CPSC indicated that CPSC’s
administrative structure should be changed to that of a single administrator. In dis-
cussing their opinions, these officials cited many problems with the current struc-
ture, incuding the following:

Commission decisions are not prompt.

The Commissioners often do not understand the technical issues that the staff has
to deal with in its work. —

There is competiton among the Commissioners concerning the use of CPSC re-
sources.

The commission structure is more appropriate for an agency with a significant
aqrudication function, which is not a large part of CPSC's responsibilities.

he Commissioners tend to “micromanage” the day-to-day operations and are too
involved with the process of preparing the budget and operating plan.

On the other hand, others interviewed, including three of the five Commissioners
as of May 1986 and one of the two Eublic interest O“E" believed that for CPSC the
Commission structure was better than a single administrator. Their reasons includ-
ed: (1) the commission structure is necesesary in order for CPSC to maintain its in-
dependence and (2) that atructure ensures continuity, exchange of ideas, and a mix
of perspectives. This need for a mix of perspectives—including diversity of back-
ground, areas of expertise, and political considerations—outweighs the disadvan-
tages of a commission, according to these individuals.

About 8 percent of CPSC’s annual budget is spent on the salary, supporting staff,
and other associated costs for the four Commissioners (not includinf the Chairper-
son). CPSC'’s fiscal year 1986 operating gi’an showed that about $1.1 million was
budgeted for these four Commissioners. About $839,000 of this was for their salaries
and their staffs; $569,000 for operating costs, such as travel and subscriptions for
priodicals; and $215,000 for their share of common costs, which are primarily rent
and utilities, Therefore, eliminating the four Commissioners and changing to an or-
ganization with a single administrator would eliminate the $1.1 million in bugeted

2 David M. Welborn, Governance of Federal Regulatory Agencies (Knoxville: The University of
Tennessee Press, 1977), p. 109,
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costs for the commission structure. It should be noted, however, that CPSC has had
two Commissioner vacancies since August 1986 and, as long as these positions
remain vacant, CPSC's cost for the Commissioners will be considerably less than the
amount bud%.eted for in fiscal year 1986.

Seven of the eight other health and safety regulatory nﬁencies that we identified
have single administrators. These are the Environmenta! Protection Agency, the
Federal Aviation Administration, the Food and Drug Administration (FDA), the
Food Safeﬂf and Inspection Service, the Mine Safety and Health Administration, the
National Highway Traffic Safety Administration, and the Occupational Safety and
Health Administration. We interviewed officials in five of these agencies, all of
whom supported the single administrator structure, particularly because they be-
lieved this structure would enhance the decision-making process.

If CPSC were changed to a single administrator structure, should the single ad-
ministrator have a fixed term of office and be removable from office only for cause?
This question was raised to us by the Subcommittee. Although we did not research
this question during our review, we did observe that all of the single-headediexecu-
tive agencies serve at the pleasure of the President. With the view that CPSC’s
duties and responsibilities are similar to those of the health and safety organization
listed above, we would recommend that a single-headed CPSC be similarly orga-
nized. (See Attachment I for legal background.)

A number of studies, such as those by the Hoover Commission and the Ash Coun-
cil, have been done over the last 50 years on regulatory commissions. All of the
studies we reviewed found some significant problems with the commission structure.
Although some of these studies recommended changes to imJJrove such agencies,
others found little value in the commission approach and advocated changing it.
Some of these studies recommended replacing the multimember commissions with
agencies headed by single administrators.

Based on these factors, we propose that the Congress consider amending section 4
of the Consumer Product Safety Act to provide for a single administrator appointed
by the President with the advice and consent of the Senate.

SEPARATE AGENCY OR PART OF EXECUTIVE DEPARTMENT?

We could find no criteria or preponderance of evidence for determining whether
CPSC should remain as a separate agency or be made & part of an executive depart-
ment. CPSC’s legislative history shows that most of the debate in the Congress con-
cerning the creation of CPSC centered on the question of the need for a separate
agency. The Congress considered several options for carrying out consumer product
safety functions and responsibilities. These included adding more consumer product
safety functions to the role of FDA; creating a separate consumer safety agency
with three different commissions—Foods and Nutrition, Drugs, and Product
Safetyi—-gach headed by a commissioner; and establishing an independent regulatory
commission,

Some of the arguments that influeaced the decision to establish CPSC as an inde-
Eendent commission could best carry out the legislative and judicial functions of the

onsumer Product Safety Act because it would be better insulated from economic
and political pressures; an independent commission assures high visibility for con-
sumer product safety; and regulatory programs in executive departments typically
suffer from lack of adequate funding and staff.

Our discussions with CPSC and other public and private sector officials suggest
that disagreement still exists about 's separate organizational status. For ex-

ample:

'lq-nree of the four former confirmed CPSC Chairpersons told us that CPSC should
not remain a separate agency; the other Chairperson told us that it did not matter.
On the other hand, the current Commissioners and most of CPC8's high-level staff
said that CPSC should remain a separate agency.

Officials at the Department of Health and Human Services disagreed as to wheth-
er CPSC should be in FDA. One high-level official told us that CPSC should be
placed in FDA; another felt strongly that it should not.

Similarly, differences of opinion exist in the private sector. For example, of the
seven groups interviewed, officials in four thought CPSC should remain a separate
agency, two thought it should not, and one expressed no opinion.

The officials who supported placing CPEC in an executive department generally
cited one or more of the following reasons for their positions: (1) the Secretary of an
executive department can better protect the agency from budgetary cuts; (2) the
mission of is compatible with the mission of the Department of Health and
Human Services; and (8) there is a need to reduce the number of small separate
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agencies reporting to the President. Officials who favored separate agency status for
CPSC generally cited one or more of the following reasons for their position: (1) it
provides more visibility to consumer product safety; (2) it means that consumer
product safety does not have to compete with other high-priority missions within an
executive department; and (3) it reduces the opportunity to politicize the agency.

We compared the organizational status of CPSC with that of eight other health
and safety regulatory agencies; we tried to determine if there was any rationale for
the organizational status or administrative structure of these agencies. We found
differences in the status and structure of the nine regulatory agencies—that is, six
are part of executive departments, while three are separate.

Finally, major studies of independent regulatory commissions do not contain any
consistent recommendations or criteria for their organizational status within the
federal government. For example, the Brownlow Committee recommended in 1937
that independent regulatory commissions be integrated into the executive branch,
where they would become agencies within executive departments. The Ash Council
in 1971 recommended replacing regulatorl\; commissions with organizations headed
by single administrators reporting to the President. On the other hand, the Hoover
Commisgion in 1949 recommended maintaining independent status for regulatory
commissions,

Because of the lack of criteria and evidence for determining whether CPSC should
remain as a separate agency or be made part of an executive department, we are
making no recommendation about CPSC's organizational status.

ATTACHMENT I.—LEGAL REVIEW OF INDEPENDENT STATUS OF REGULATORY AGENCIES

We were asked to comment on the authorit?' of Congress to limit the President’s
power to remove a single administrator only “for neglect of duty or malfeasance in
office,” as is currently the case with members of the Commission, 15 U.S.C. 2053(a).
Although the Supreme Court has not squarely addressed this issue, it has consid-
ered challenges to the President’s removal of commissioners of independent commis-
sions. The Court has resolved these challenges by examining the functions per-
formed by the agency involved.

In Myers, v. United States, 272 U.S. 52 (1926), the Court held that the President
had an "illimitable” power to remove a postmaster, an executive officer restricted to
the performance of executive functions, notwithstanding an act of Congress to the
contrary. However, in Humphrey's Executor v. United States, 295 U.S. 602, 628
(1935), the Court held that Congress may restrict the President’s power to remove a
member of an independent regulatory commission (specifically, the Federal Trade
Commission) that “acts in part quasi-legislatively and in part quasi—’udiciallgy.” The
Surrema Court reiterated this view in Weiner v. United States, 367 U.S. 349 (1958),
holding that the President could not remove a member of the War Claims Commis-
sion without cause where the statute reflectd a clear congressional intention that
members not be removable at the whim of the President. Thus, to the extent the
CPSC performs, and continues to perform, functions that are quasi-legislative and
quasi-judicial, these cases suggest that Congress could similarly limit the President’s
power to remove a single administrator. However, the Supreme Court has not con-
sidered whether the rationale of these decisions applies where the functions of a
regulatory agency are placed under a single administrator.

utting aside the issue concerning the constitutional authority of the Congress to
limit the President’'s removal power, the use of multimember commissions to head
independent regulatory commissions gives the Congress additional mechanisms
(such as staggered terms and appointments) to assure institutional independence.
The greater independence afforded by a multimember commission, rather than any
legal doubts concerning the Congress’ authority to limit the removal of an adminis-
trator of a independent regulatory body, most likely explains why the Congress in
the past has opted to head independent regulatory bodies with multimember com-
missions rather than single administrators.

STATEMENT OF STEVE SANDERS, GENERAL MANAGER, SANDERS HONDA, SPRINGFIELD,

Mr. Chairman and Members of The Consumer Subcommittee

Thank you for the ogcportunity to testify at this hearing today. I was educated in
the Tennessee Public School System and received a Bachelor of Science Degree in
Business Administration at the University of Tennessee. I am married and have a 9
year old son. I am a member of the Civitan Club, Vice President of the Robertson
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County Fair Board, and an active member of Springified Baptist Church. I have
been a Honda motorcycle and ATV dealer since 1981.

I share this information with you today because the news media has portrayed
dealers as untrained, cold hearted, fortune seeking individuals. This is simply not
true. We are small independent business people who are vital ingredients in our
communities. Sanders Honda has sold over 2,600 ATVs since 1981. We are one of
the top 50 Honda ATV dealers in the country. Our annual sales is approximately
$1.6 million per year and we employ 10 people. Sanders Honda devotes its time,
money, and human resources to help charity organizations and sponsors youth ath-
letic teams in many local communities. Most dealers have similar working relation-
ships in the towns they serve.

My first personal experience with our system of government came on May 21,
1985. 1 attended a United States House of Representatives Committee on Govern-
ment Operations, Commerce Consumer and Monetary Affairs Subcommittee, hear-
ing. What a frustrating experience. I watched U.S. Congressman align themselves
on party sides, and take cheap verbal shots at each other. The experience was enter-
taining, but not exactly a tribute to our political system. The Consumer Product
Safety Commission was under investigation that day. Here we are two years later,
an:il g'n; CPS8C is still under fire. I would lik to address the CPSC’s conduct then
an ay.

In 198g the CPSC was a mockery of our system. Ex-commissioner Stuart M. Stat-
ler became the voice of the commission. Every time he spoke, Chairman Terrance
Scanlon would deny that Statler's comments were official CPSC positions. Stuart
Statler played jud]ge, jury and prosecutor convicting the ATV Industry before the
CPSC ever officially began investigating the ATV Safety lssue, Mr. Statler made so
many remarks that he could not substantiate that he failed to appear at the first
p_ull).llgcth}}earing in Jackson, Mississippi. With his credibility, he probably did the
ri ing.

testified at that hearing, and two others, and attended the last CPSC hearing in
Los Angeles. During those months Mr. Statler continued to leak information, and
the other commissioners continued to squabble over which direction to take. Finally,
prior to becoming unemployed, Mr. Statler resigned. Here we are two years later,
and the newest commissioner, Ann Graham is the spokesperson for the CPSC on
national television. Commissioner Graham never attended a hearing, but all of a
sudden she is an expert on the ATV industry. I would like to see the Justice Depart-
ment investigate if Mr. Statler was legally acting within his powers as mandated by
Congress. 1 also think commissioner Graham should excuse herself from any deci-
gion pertaining to the ATV Industry. She became a commissioner much too late in
the study to do an effective job. I also realize that neither of these recommendations
will ever be acted upon.

While the CPSC was awkwardly conducting their business, Sanders Honda was
also very active. With the help of the Specialty Vehicle Institute of America, four
employees of my dealership became the first rider training instructors in Tennessee.
We were very excited about being able to train our customers on how to properly
ride an ATV. We did several things to promote our course. We ran ads in newspa-

r8, advertised on television, and included training in sales promotions. To date we

ave trained 78 ple at a total cost of $3,500. This is an average cost of $45 per
person. With such poor results and high costs, our training program was economi-
cally hard to justify.

In the fall of 1986 a different approach was taken. People in ocur agricultural com-
munity simply were not interested in hands on training. We decided to educate chil-
dren in public schools with 30-456 minute audio-visual seminars. We also promoted
ATV Safety at the store, at health fairs, mall shows, outdoor shows and boat shows.
In September of 1986 Jesse Holman Jones Hospital and Sanders Honda co-sponsored
the first ATV Safety Seminar in Middle, Tennessee. Our panel consisted of three
local medical doctors, a representative of the SVIA and myself. Our seminar was
\'% well received, very positive, and all that attended left with new knowledge on
ATV Safety. We continue to work with the local medical profession. Together we
have made a real impact in our communitﬁ.

Our last education program was held May 2, 1987 at a local middle school. We
showed a video tape, discussed ATV Safety and had ATV demonstrations. It was at
this seminar that I learned our efforts were finally paying dividends. Dr. Walter W.
Wheelhouse, our local orthopedic surgeon informed me that he was very concerned
with the number of soccer and houseback riding injuries he was seeing. He also in-
formed me that he had not treated an ATV accident or admitted an ATV accident
victim to the hospital in over a fyear. You have no way of knowing how satified that
made me feel. But we're not finished. We will continue to develop our education
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program. Two years ago I felt hands on training was the only way to solve our
injury problem. Now I know it can be done, and will be done through effective, coop-
erative education programs.

As for a ban on three-wheeled ATVs, I think a well organized, nonpartisan study
of CPSC findings would show that rider error and rider abuse are the key factors,
not the vehicle. How can you blame the vehicle when 709% of child accidents in-
volved no parental supervision? How you can you blame the vehicle when 50% of
those accidents involved children on adult sized machines, riding on paved roads,
riding double, and riding without protective gear? I don't think l{ou can. Parents
must accept the responsibility for the health and welfare of their children. It is very
easy, after the fact, to blame someone else, but awfully hard to accept the blame
yortxel;jsglf. I wonder where most of these parents were when their children were in-
u Y

In closing, I would ask this subcommittee to take a long hard look at the Con-
sumer Product Safety Commission. With all of the political ramifications of this
commission, the inability to keep the commission seats filled and the totally unac-
ceptable job done on this issue, I think the CPSC should cease to exist. One person
should be held accountable and responsible for the actions of this agency. In my
business, I may not always be the one that makes the mistake, but I'm always the

_ one responsible. I like it that way, and thats why our education program works so
== - well. I am responsible. Again thank you for the opportunity to testify here today.

STATEMENT oF MICHAEL McCANN, PH!_.ID.. C.I.LH. oF THE CENTER FOR OCCUPATIONAL
AZARDS

I am respectfully submitting this testimony for the record of your May 13, 1987
hearing on the reauthorization of the Consumer Product Safety Commission. I
would also like to thank the Subcommittee for requesting that I offer this testimo-

ny.

My name is Michael McCann and I am Executive Director of the Center for Occu-
pational Hazards, a national clearing-house for research and education on hazards
in the arts. I have a Ph.D. in Chemistry from Columbia University, and am certified
in the Comprehensive Practice of Industrial Hygiene by the American Board of In-
dustrial Hygiene. In the 13 years I have been working on art hazards, I have writ-
ten two books on the subject—‘“Artist Beware” and "Health Hazards Manual for
Artists,” have given over 200 lectures on art hazards to artists’ organizations, art
schoolg.. ptﬁ)lic schools, etc., and am a frequent consultant on this topic. (See resume,
appendix

am also founder and Executive Director of the Center for Occupational Hazards

(COH), a national clearing-house for research and education on hazards in the arts.
COH operates the Art Hazards Information Center which receives 50 letters and
telephone calls daily on art hazards from artists, schools, government agencies, p rdy
sicians and Poison Control Centers. COH also publishes a newsletter on art hazards,
and offers lectures, consultations and courses on the subject. (See COH brochure,
Appendix 2)

I have three major points to make in my testimony:

(1) Artists, hobbyists, teachers and even children are becoming ill as a result of
overexposure to art materials.

(2) These illnesses are occurring because of inadequate labeling of art materials.

(3) There is a need for federal legislation to ban toxic art supplies for a elementa-
ry school and to require chronic hazard labeling on all art materials.

1. People are becoming ill from overexposure to art materials.

WHAT TYPES OF ILLNESSES ARE OCCURRING?

COH'’s Art Hazards Information Center receives many inquiries from artists,
teachers, parents, Poison Control Centers, etc., reporting symptoms which they
think are related to their art materials. In many cases these have been verified by
gl;ysicians and some have been reported in the medical literature. This includes

th immediate or acute poisoning and long-term or chronic poisoninf. Examples of
the types of diseases that have been found among artists include: lead poisoning
among potters, painters, stained glass workers, copper enamelists; silicosis among

— _—_- potters, stone sculptors, jewelers, foundryworkers; chemical pneumonia among jew-
elers, welders; emphysema in printmakers; mercury ioisoning among painters, met-
alworkers; nerve damage in commercial artists, silk screen printmakers; miscar-
riages and birth defects in silk screen printmakers, photographers; heart attacks in
furniture refinishers, printmakers; liver damage in silk screen printmakers, plastics
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sculptors, commercial artists; mesothelioma (cancer of lining of chest cavity) in a
ceramicist; asthma in potters, photographers, batik artists; leukemia and destruc-
tion of bone marrow in painters, lithographers, metal sculptors; and kidney damage
in oil painters, jewelers

Appendix 3 gives references for some of these illnesses, and Appendix 4 gives
some case histories.

A few epidemiological studies have also found that artists have higher rates of
certain types of illnesses. A National Cancer Institute study in 1981 found that male
artists have significantly higher rates of bladder cancer, kidney cancer, leukemia,
colon cancer and brain cancer than the rest of the male population; for women art-
ists there were excesses of rectal cancer, breast cancer and lung cancer. (See Appen-
dix 5). The excess of bladder cancer among painters was confirmed by a case control
study of bladder cancer patients.

WHAT I8 CAUSING THESE ILLNESSES?

Most of the diseases mentioned above are also found among industrial workers.
The reason artists are developing the same occupational diseases as industrial work-
vrs is that they are often being exposed to the same chemicals—only they are often
Leing expose! :.t home instead o?oisn factories. Examples of hazardous chemicals
commonly found in art and craft materials include lead, cadmium, asbestos, urani-
um, mercury, arsenic, silica, formaldehyde, toluene, benzene, hexane, sodium cya-
nide, and many more, The chart on the next geage shows that hazardous art materi-
als are found in a wide variety of art media. (See also Appendix 6)

WHO I8 AT RISK?

Inquiries received at COH's Art Hazards Information Center clearly show that
I:rofessiona! artists and craftspeople are not the only people at risk. We are ﬁ:ru:lintgl
linesses from art materials also among art teachers and students, hobbyists an
even children. Examples include: chemical pneumonia in a high school teacher un-
knowingly using cadmium-containing silver solders; leukemia in an art student
working with benzene at a well known art school several years after attending that
school; chlorine poisoning among several students and teachers using Dutch Mor-
dant for etching; seizures (with no prior history) in a kindergarten student exposed
to turpentine; and lead poisoning in a stained glass hobbyist.

Since most artists work at home, they can also be exposing other family members.
In a study of New York and New Jersey artists in conjunction with the New Jersey
State Health Department, we found that half of artists worked at home, and a quar-
ter of them working in living areas such as kitchens, dining rooms, etc. This was
even higher for women under 40 with children (See Aﬂpendix 7). As an example of
what can happen, a couple doing stained glass in their kitchen had no problems, but
their goung child got lead poisoning. In addition, almost all of the calls we receive
from Poison Control Centers involve young children having swallowed adult art ma-
terials, many of which have contained materials such as lead, solvents, etc.

HOW MANY PEOPLE ARE AT RISK?

According to the National Endowment for the Arts Research Division, there are
over one million professional artists and craftspeople in the United States. In addi-
tion a 1975 Harris poll estimated that 39% of the population over the age of 16—
representing 57 million people—do crafts, and 16%—representing 22 million
people—do painting, drawinﬁ or sculpture. And, of course, every child uses art mate-
rials, whether in school, at home or in community art centers. (See Appendix 3 and
references therein)

From the foregoing it is apparent that, including children, over 100 million people
are at risk of exposure to hazardous art materials, and further, many of them are
actually developing:illnesses from these exposures.

These illnesses are occurring because of inadequate labeling of art materials.

My experience in visiting artists' studios, art schools, and public schools, in talk-
ing to thousands of artists and teachers and in reading artists’ publications has indi-
cated that most artists do not know the hazards of their art materials or how to
work safely. This can result in their getting ill.

Some of the responsibility for this lack of knowledge lies with the art schools and
public schools and the teachers in these schools. Since most of the art teachers
themselves do not know the hazards of the art materials they use, they can not
inform their students of the hazards and proper precautions.
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Most of the responsibility for this lack of information on art hazards, however,
lies with inadequate labeling of art hazards.

FEDERAL HAZARDOUS SUBSTANCES ACT

The Federal Hazardous Substances Act (FHSA) is the major federal law regulat-
ing labeling of consumer products, including art and craft materials. Unfortunately,
the FHSA only regulates the acute hazards of art materials. This was based on the
theory that consumers only have occasional exposure to consumer products and
therefore they do not have to be concerned with long-term or chronic exposure.
This, however, is not true for either professional artists or hobbyists, and in many
instances even children. The major result of this is that most art materials have
been only labeled for acutie hazards and not chronic hazards.

Another result of this has been the misuse of the term “non-toxic”, which is com-
monly found on children’s art materials. According to Charles Jacobsen of the Divi-
sion of Regulatory Management of the Consumer Product Safety Commission, an
art material could be labeled “non-toxic” if it passed the acute toxicity tests of the
FHSA. That is, if it does not cause death in more than 50% of a group of rats within
two weeks at a certain dosage. Under this, asbestos could be labeled non-toxic. Thus
art materials containing ingredients that could cause birth defects or miscarriages,
cancer, nerve damage or other long term effects could be labeled non-toxic under
the FHSA. This is clearly misleading.

VOLUNTARY STANDARDS

For over 40 cfrears, the Arts and Crafts Materials Institute (formerly the Crayon,
Watercolor and Craft Institute)—an industry trade association—has had a voluntary
certification program for the safety of children’s art materials. Art materials carry-
ing their Certified Product (CP) or Approved Product (AP) seal of approval have
been ‘“certified by an authority of toxicology, associated with a leading university, to
contain no materials in sufficient quantities to be toxic or injurious to the body,
even if ingested."

The major problem with this voluntary standard for children’s art materials is
that many manufacturers of children's art materials do not participate. Further I
have reviewed art supply lists for dozens of school districts, and found that most of
them do not specify CP}J’)IAP approved art materials for elementary school classes. In
fact most school districts were not even aware of the meaning of the CP/AP seal of
approval. Therefore the CP/AP program of the Arts and Crafts Materials Institute
is not providing sufficient protection for elementary school students.

In the early 1980's, as a result of concern and publicity about the chronic hazards
of adult art materials, the American Society for Testing and Materials (ASTM) de-
veloped a voluntary standard on chronic hazard labeling of art materials, ASTM D-
4236. This consensus standard establishes definitions for chronic hazards, suggests
label wording and establishes criteria for a certification program for companies that
wish to state that their labeling meets the requirements of ASTM D-4236.

The Arts and Crafts Materials Institute instituted such a program called the
Health Labeling Certification. Products containing the HL seal of approval have
had their labeling a)igroved by a toxicologist. The ACMI claims that over 80% of art
materials comply with this standard. However, they are only including a limited se-
lection of art materials in their definition of art materials, mostly painting and
drawing materials. The manufacturers of more toxic art supplies such as solvent-
based silk screen materials, plastics resins, stained glass suﬂ: ies, jewelry supplies,
pottery supplies, etc. are not participating in this program. Therefore the voluntary
standard is not covering a wide variety of hazardous arts and crafts supplies.

S8TATE LAWS

In the last couple of years, 5 states—California, Oregon, Tennessee, Illinois and
Florida-——have passed laws banning toxic art materials from elementary schools and
requiring chronic hazard labeling on all other art materials. Several other states,
including New York and Massachusetts, are considering similar laws.

At this date, only California has actually begun to implement this law. They are
in the process of publishing a list of children’s art materials that are non-toxic. This
list relies primarily on the CP/AP and HL non-toxic certification of the Arts and
Crafts Materials Institute. The other states have said that they do not have the re-
gn;;-tt‘:es :;o develop such a list on their own and are intending to rely primarily on

alifornia.
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One major concern of industry about the state laws has been that it would be a
financial burden on them to have to comply with a variety of state laws that vary
from state to state.

3. Needs for federal legislation to ban toxic art supplies from elementary schools
and to require chronic hazard labeling on all art materials.

As | have discussed, a number of factors are resultingb;n inadequate labeling of
art materials: (1) the FHSA only requires acute hazard labeling, (2) voluntary stand-
ards are not being complied with by most manufacturers, and (3) only 5 states have
passed laws about chronic hazards labeling.

All these factors, combined with the fact that artists, teachers, hobbyists and even
children are getting ill from exposure to art materials, indicates the need for federal
legislation which will mandate chronic hazard labeling of art materials and ban
toxic art supplies from elementary schools,

Any federal legislation that is passed should address the following issues:

DEFINITION OF ART MATERIALS

It is crucial that the definition of art material be as broad as possible. To restrict
the defintion to only materials intended for use as art materials would be very re-
strictive since many of the art materials used by artists are industrial chemicals
which are not manufactured as art materials but are marketed or represented by
the manufacturer or distributor as being suitable for use in making art.

MINIMUM CRITERIA FOR CHRONIC HAZARD LABELING

The proposed law adopts, with changes, ASTM standard D-4236-85 for chronic
hazard labeling of art materials. The original standard provided that a toxicologist
will develop the criteria for chronic hazard labeling as supervised by a three-person
review board. I think it is in the public interest that minimum criteria for determin-
ing chronic hazard labeling be set by public authorities with appropriate opportuni-
ty for public comment, rather than by a variety of private corporations and trade
associations. This would ensure that different companies using D-4236-86 have the
same criteria for chronic hazard labeling.

In determining whether an art material causes adverse chronic health effects, the
toxicologist should take into account the current literature as well as OSHA regula-
tions, National Toxicology Program and the IARC monographs.

CHILDREN’S ART MATERIALS

With young children being the most susceptible to ir?'lury from toxic art supplies,
it is important that special consideration be given to the problem of children’s art
materials so that parents, teachers, schools and other institutions can have reliable
idelines in purchasing safe children’s art materials. In order to best protect chil-
ren and still allow them to enjoy doing art, I believe that the Consumer Product
Safety Commission should develop a list of approved, safe materials for use by chil-
dren under the age of 12 (i.e. elementary school age children) since school districts
and even most states do not have the capabilities to do this themselves. Anl‘-: school
or institution teaching art to young children should be required to only purchase art
materials on this list. This list should not include art materials such as oil paints
that, although by themselves might be safe, require hazardous solvents for clean-up.

MANUFACTURER'S ADDRESS AND TELEPHONE NUMBER

All art materials requiring chronic hazard labeling should have the name and ad-
dress of the producer, repackager or importer of the art material. In addition there
should be a telephone number listed where 24-hour information is available in case
of accidental poisoning, for example of a child. At the Art Hazards Information
Center, we constantly get telephone calls from Poison Control Centers where a child
has ingested an adult art material and the company is no longer at the address
listed, or there is no telephone number where the Poison Control Center can obtain
information on the art material. -

IMPORTED ART MATERIALS

Any federal legislation should clearly address the responsibility of importers of
art materials to obtain adequate information on the art materials they import for
sale in the United States. OSHA’s Hazard Communication Rule requires importers
to develop Material Safetr Data Sheets on all hazardous imported chemicals. There:
fore these importers should have the information necessary to place adequate chron-
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ic hazard warnings on their art materials. Unfortunately, we receive many tele-
ghone calls from artists who have been unable to find out information about the
azards of imported art materials.

APPENDICES

1. Resume of Michael McCann, Ph.D,, C.LH.
2. Center for Occupational Hazards brochure.
“ 3. “lHealth Hazards in the Arts and Crafts”, by Michael McCann and Monona
ossol.
Nd.k ‘igan Making Art Be Hazardous to your Health?’, by Mary Lynn Kotz and
ick Kotz.
5. “Cancer Risk Among Artistic Painters”, by Barry Miller, Debra Silverman,
Robert Hoover, and Aaron Blair.
6. “Hazards in the Arts and Crafts”, Emergency Medicine.
7. “Reproductive Hazards in the Arts and Crafts”, By Michael McCann, Nancy
Hall, Randi Klarnet and Perri Peltz.

STATEMENT oF DENNIS C. Dix, oN BEHAL;‘ oF Outpoor Power EQUIPMENT INSTITUTE,
NC.

Mr. Chairman and Members of the Consumer Subcommittee of the Senate Com-
mittee on Commerce, Science, and Transportation, I very much appreciate the op-
portunity to present this statement in connection with these hearings.

My name is Dennis C. Dix. 1 am the Executive Director of the Outdoor Power
Equipment Institute, Inc. (“OPEI"). OPEI is a trade association of manufacturers of
outdoor power equipment, including lawnmowers, garden tractors, leaf blowers
commercial turfcare machinery, logsp]itters and snowblowers, OPEI was organizeci
for the purpose of stimulating and advancing the general welfare of the outdoor
power equipment industry and its consumers. » )

OPEI, its members and their customers, have a long history of involvement with
the Consumer Product Safety Commission and are concerned about the structure
and direction of the Agency. We believe that an efficient CPSC that has the trust of
the consuming public and those it regulates is important to maintain a marketplace
in which safe goods are sold. The outdoor power industr{eis one of the industries for
which both CgSC and voluntary safet{estandards have been developed. The CPSC's
mandatory safety standard for walk-behind power lawnmowers was promulgated
nearly 10 years ago. The standard applies to power mowers with rigid or semi-ridig
rotary blades as well as reel-type mowers. Tﬁe standard prescribes safety require-
ments, including labeling and performance requirements, for walk-behind power
mowers.

The industry has also worked closely with the CPSC to develop several volunta'?r
standards, including standards for walk-behind and riding mowers, commercial turf-
care equipment, snow throwers, shredders and grinders, edgers and trimmers, ]
splitters, and rotary tillers. OPEI has sponsored these voluntary standards throug
procedures of the American National Standards Institute (“ANSI"), The CPSC par-
ticipated on the ANSI canvas list for these voluntary standards and submitted com-
ments on several standards. .

The partnership of the CPSC, the outdoor power equipment industry and the
public, has helped to produce safe, high quality products for the American con-
sumer. Nevertheless, organizational fractures within the CPSC have produced an
agency which has a limited ability for decisive action and direction. This situation
has resulted in a loss of confidence in the CPSC by both consumers and manufactur-
ers and creates a climate of planning uncertainty for the manufacturing sector.
OPEI has chosen to testify in these proceedings in the belief that a CPSC reorgani-
zation can result in restoring confidence, efficiency and accountability to the
agency.

At t?ime direction of Congress, the GAO has prepared a report on whether the o:;fa-
nization structure of the CPSC could and should be changed. The GAO concluded
that the CPSC could benefit from charfing its current structure of five commission-
ers to one in which the Agency would be organized under a single administrator.
OPEI supports this conclusion of the GAO and encourages this Subcommittee to
consider implementing the recommendation. Although it is true that an agency
headed by five commissioners may benefit from the diversity of those individuals,
the does not function as a truly collegial body. As the GAO report indicates,
CPSC votes are frequently unanimous. Moreover, two of the five commission seats
have now been vacant for several months. The inability, or the refusal, of the Ad-
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ministration to fill those vacant seats further undermines the credibility of the
Agency. Without a unified voice, the Agency lacks accountability and leadership.

n addition, the single administrator proposal would streamline the Agency and
provide a more efficient manner of conducting CPSC business. For example, the
mandatory lawnmower standard was nearly a decade in the making. During this
rulemaking process, OPEI and its members were required to expend substantial re-
sources explaining the workings of complex machinery to each successive chairman,
his staff and sggointees. as well as each Commissioner and their staff. The high
turnover in C leadership resulted in needless duplication of effort and cost.
GAO reports, through 1986 the CPSC has had nine chairmen and an additional thir-
teen commissioners. Finally, the budgetary savings from CPSC commission salary
and expenses would, as the GAO report explains, become available for other pro-

ammatic activities including research. For example, OPEI and its Riding Mower

orking Group and currently involved closelzr with CPSC staff in conducting safety-
related research will respect to the design of riding mowers. The extent of this re-
search is obviously circumscribed to a d by the constraints of CPSC's budget.
We have no doubt that this project, as well as many others currently being conduct-
ed by CPSC, would benefit from the increased budget available through the elimina-
tion of four Commission offices. The GAO has estimated this budgetary saving to
exceed $1 million annually.

It is based on our long experience working with the Agency, therefore, that we
urge adoption of the single administrator proposal. On behalf of the OPEI and its
meTmhbell"s. I thank you once again for considering these comments.

ank you.

STATEMENT OF INTERNATIONAL ASSOCIATION OF AMUSEMENT PARKS AND ATTRACTIONS

Mr. Chairman and members of the Subcommittee, we appreciate the opportunity
to comment for the record on proposals by Senator Simon and former Com-
missioners Pittle and Statler that the Consumer Product Safety Commission’s juris-
diction be enlarged to include fixed location amusement Ilﬁun'h: rides.

In 1981, confronted with a situation in which several U.S. Courts had wrestled
with and disagreed on how and whether the Consumer Product Safety Act applied
to amusement rides, Congress excluded fixed location park rides from the Commis-
sion’s jurisdiction.

The reasons why Congress, after public hearings and receipt of testimony, defined
the Commission’s i’urisdxction to exclude such rides are even more cogent today than
they were in 1981, Those reasons are:

1. The incidence of serious (defined as injuries requirit:g hospitalization) amuse-
ment ride injuries, as estimated by the CPSC, is extraordinarily low—almost the

" lowest of anything the Commission keeps track of.

2. Of the serious incidences that do occur, the great majority are unrelated to me-
chanical or design functioning, which is the area of the Commission’s jurisdiction
and expertise.

3. Amusement park rides are unlike other products the Commission regulates and
50 not lend themselves to the Commission’s normal investigative or research proce-

ures.

4, The industry is not, at present, unregulated or only self- lated. Between
85% and 90% of park rides are presently lated by state and/or local govern-
ment, with the number of states regulating rides increasing each year.

5. For each of the above reasons, it would be an unwarranted and unwise waste of
the Commission’s resources to attempt effective regulation of these rides.

6. To the above, we would add a major concern, that because amusement park
rides are not within the consumer’s control and are maintained differently than are
the products over which the Commission has jurisdiction, the application of Section
15(b) of the CPSA to amusement rides would create extraordinary, unintended,
costly and potentially ruinous problems of compliance for ride operators and un-
manageable problems of administration for the Commission.

For all of these reasons, we feel that if any federal role is necessary, it would
more properly and effectively be found throuqh legislation such as S.1082 intro-
duced in the last Session, which you, Mr. Chairman, co-sponsored and which was
adopted by the Senate last year as part of the CPSC Reauthorization Bill.

Allow us to expand somewhat on each of the above.

1. The incidence of ride injuries.—Amusement ride injuries and fatalities lend
themselves to sensationalism, to the coinage of terms like “roller coaster roulette”
and “mayhem on the midway". The fact is that CPSC estimates, based on its actual



143

injury reports, suggest that injuries serious enough to require overnight hospitaliza-
tion occur at a rate of only about one in every 2% to 3 million park visits. Fatalities
occur at the rate of one in every 65 to 80 million visits.

In his statement, Senator Simon says that in 1984, "“a dozen people died senseless-
ly,” implying that these were all ride related deaths. The truth'is, as we have previ-
ously pointed out, most of those persons died in a tragic buildigg fire which did not
involve any amusement ride and would not have been under CPSC jurisdiction even
if the Senator’s Bill had been law at the time.

Of the some 200 products with respect to which CPSC makes injury estimates,
rides are near the very bottom in terms of injuries produced, whether one is talking
about raw numbers or percentages of people involved.

The Commission's estimates are not inconsistent with, but are somewhat higher,
than figures based on actual surveys conducted by two separate independent univer-
gity studies in recent years.

ith respect to fatalities, we were recently informed by the National Transporta-
tion Safety Board that, based on past experience, one’s chances of being involved in
a fatal commercial airline crash are about one in five million. As noted above, CPSC
rige fatality figures over the past 15 years put those odds at one in 66~80 million for
rides.

2. Injury Causation.—Of the statistically small number of amusement ride inju-
ries that do occur, most are-unrelated to poor design or to mechanical difficulties.
Again, the Commission’s own studies show this to be true. In the most recent analy-
sis of which we are aware, the CPSC said it could conclusively identify ride defects
or failure in only 19% of the injury cases. Private studies put the figure at about
the same level.

What this means is not just that the park themselves, supglemented by state and
local inspections, do an exceptionally good job in assuring rider safety, but that the
chances of the CPSC improving on that record are almost nil. Its concern is design
and manufacturing defects and those are involved in relatively few ride injury
cases,

3. Rides do not lend themselves to the Commission’s investigative or research proce-
dures.—Amusement park rides are quite unlike other products the Commission reg-
ulates. They are very large, highly complex and engineered, multi-million dollar

ieces of equipment, as compared to the toasters, toys and other items the Commis-
ion might take in for inspection or examination. They are also unlike other large
machines such as airplanes, in that the park ride, once in place, does not move
about and is therefore more amenable to state or local regulation.

This means that the tests and the procedures for testing of rides are unlike those
with which the Commission staff is familiar or uses regularly. .

There is good reason to wonder whether the cost of developing and maintaining
thisb]aexpertise within the Commission can be justified given the dimensions of the
problem.

4, The level of state regulation.—Proponents of jurisdiction express alarm that
only about 30 states have laws regulating park rides. They ignore the fact that be-
cause of the way parks are clustered in tourist areas, those 30 states or municipali-
ties within them, regulate nearly 90% of all the parks in the country.

The number of states with ride safety laws increases every year. This year Cali-
fornia and Florida, which are two of the states with the most ride facilities in them,
both have ride legislation under consideration. (It is worth noting, however, that a
few years ago a California legislative research group studied the question of ride
regulation for a year and concluded that the number of ride injuries in the state
was so low they could not justify the expense of setting up a state program to regu-
late park rides).

The issue of wise resource management within the Commission.— Regular in-
spection of rides by trained personnel, such as is carried out by the parks on a daily
basis, is the single most important preventative of those accidents which involve
ride malfunction or failure, as op to those that result from human error or
behavior. Yet no one on the commission, .10t even those urging jurisdiction, has pro-
posed federal inspection of rides even on an annual basis. Indeed, former Commis-
sioner Zagoria acknowledged publicly that it would be impractical, if not impossible,
for the Commisson to inspect.

The second most important deterrent is adherence to approved standards for
design, manufacture, operation and maintenance of rides. Such standards have been
produced by the American Society of Testing Materials and have been endorsed by
the Association.

This would leave post-accident investi%ationa and Section 15(b) reporting require-
ments as the Commission's only tools. Post accident investigations are important
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but the suggestion that federal investigations are necessary to assure accuracy and
proper dissemination of information is patently without merit.

At present, accidents are investigated by the parks, by the insurance companies
that insure them and, in most instances, by state or local investigators.

The insurance companies and governmental investigators have every reason to
see that anyone else operating a similar piece of equipment i3 notified of any find-
ings of defect or failure and such information is routinely shared through the indus-
try’s safety network.

The 15(b) reporting requirement will be discussed below. It can be said here, how-
ever, that even if Section 15(b) could be applied in a workable manner to rides, it
would not likely affect the industry’s saf‘eti; record. A park finding a problem re-
portable under 15(b) would correct that problem to protect itself and its guests. As
already mentioned, if it is a Froblem inherent in the equipment, that word will go
out through the industry’s safety network.

If one takes the time to really analyze just how the mechanisms of the CPSA, and
particularly the “hybrid” variations pro in recent legislation, would work in
practice to reduce ride incidents, it is difficult to avoid the conclusion that the effect
wouls be negligible.

Indeed, former Commissioner Saunda Armstrong presented to Congress a long,
well documented and reasoned paper setting forth her opinion that there is nothing
!;hg CtPSC could do that would significantly improve .the safety record of the ride
industry.

It would surely be prudent to at least seriously ponder Commissioner scanlon’s
concern that to assert a federal juridiction which cannot be effectively exercised
would undermine the good efforts being made at the state level.

It comes down to a fundamental decision. Either the Commission should get in-
volved in regulating the industry, including inspections and systematic investigation
of any 156(b) reports or it should not. If it is to do so, it will take considerable re-
sources which will not then be available for other Commission concerns.

6. The Section 15(b) problem.—From the above discussion it should be evident that
our industry does not oppose jurisdiction because of any fear that federal inspec-
tions, either pre-or post-accident inspections, would impose impossible burdens on
the industry. We agree with Ms, Armstrong, Mr. Scanlon, and others, that jurisdic-
tion would be an ineffective remedy.

We do have a great fear, however, that the application of Section 156(b) to these
rides will subject operators to an impossible reporting requirement and burden the
Commission with reports it could not possibly handle approgriately.

This is a complex issue which can only be understood by looking closely at the
language of 15(b) and trying to imagine how that requirement would have to be ap-
plied to an amusement ride which, unlike the other products under the Commis-
gion’s jurisdiction, is being constantfy maintained by trained personnel. )

In the course of normal inspection of rides by park personnel, many things are
found which could, if unattended, perhaps cause an in{‘ury of the type triﬁ:;ering the
Section 15(b) reporting requirement. “?guld the park have to report these, even
though they are corrected on the spot? The language does not clearly excuse them
from reporting.

If they are all reported, so as to protect the park from the penalties imposed for
non-reporting, what will the Commission do with all those reports? Investigate them
all? Ignore them?

What is the legal position of a park operator who reports these findings when the
Commission takes no action on them? Do they dare operate the ride?

These are not whimsical speculations. The problem is very real because of the
nature of rides and the maintenance and operation of them by trained personnel.
This rroblem has been acknowledged by Senator Simon and by those who drafted
the Bill which passed the House in 1985. That Bill, and Senator Simon, attempted to
get around the problem by exempting routine maintenance from the reporting re-
quirement. That does not help, since no adequate definition of “routine” has been
offered. No satisfactory solution—that is, one which accomplishes what the original
drafters of 15(b) had in mind yet not put an unreasonable interpretive burden on
the operator—could be agreed on after many hours of discussion.

Mr. Chairman, we plead with this committee to look beyond the emotional and
sensational asrects of this question and seriously prove for the answer to just one
question: Would extending jurisdiction to these park rides measurably increase the
safety of the public?

That probing must include an analysis of what the effect will be on other Com-
inissit;‘? respongsibilities of taking some of its very limited resources to try to regu-
ate rides.

|
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We sincerely believe the answer arrived at by Commissioners Armstrong and
Scanlon is correct. .

However, realizing that the Commission may not have the time or resources to
make a thorough inquiry, we have supported in the past, and continue to support, -
the legislation which you co-sponsored last year which would allow for a thorough
study of the issue.

Such a study is not an evasion or dodge. Given the public record on injury rates
and the doubtful efficacy of regulation under the CPSA, there is no reason to be-
lieve the time devoted to the study will not be time well spent. As was soudggeeted in
connection with the Study Commission Bill last year, it could be provided that any
accidents occurring during the period of the Commission’s work would be investigat-
ed by a federal agency.

This study would focus on the state of present safety efforts—private and public,
on whether federal intervention is necessary and, if so, what form that intervention
should take.

Our industry would welcome such a sturcffr. It might point to ways in which the
industry itself can improve on its own record. If so, we will be the better for it.

It is possible the Study Commission may decide a federal role is needed. If so, at
least it will presumably define a role which is at once more effective and less poten-
tially onerous than would be the CPSC’s effort to apply the present law to rides.

No one has a greater stake in maintaining and improving upon an excellent
safety record than do our members. If that requires a federal role we will be pleased
to work with you to create an effective federal remedy.

Proponents of CPSC jurisdiction have announced a conclusion that such jurisdic-
tion is neeessar{‘. They have not offered any reasoned analysis of how such jurisdic-
tion will favorably affect the safety of the industry when there will be little or no
federal inspection except after an accident, when the Commission is already pared
to the bone in terms of its available resources and when reporting under Section
15(b) will vastly complicated thinga for both operators and the CPSC,

Your position and that adopted by this Committee and the Senate last year, is a
m"i'chh n;(ore reapongible and promising approach. We encourage you to pursue it.

ank you.

SrateMENT OF PAMELA GiLerT, U.S. PusLic INTEREST RESEARCH GROUP

My name is Pamela Gilbert. I am a staff attorney with the U.S. Public Interest
Research Group (U.S. PIRG). Thank fyou for inviting U.S. PIRG to submit testimony
to the subcommittee on the issue of chronic hazards in children’s and adults’ art
and craft supplies.

U.S. PIRG is the national lobbying office for state PIRGs across the country.
PIRGs are nonprofit, nonpartisan consumer advocac{lorganizaticms. During the past
five years, U.S. PIRG and PIRGs in California, Massachusetts, New York and
Oregon have conducted studies of the art supplies used in their local public schools.
Each study came to the same conclusion: schoolchildren were routinely using art ma-
terials such as rubber cements, permanent markers and clays and glazes which con-
tain dangerously toxic substances. In most instances, teachers were unaware of the
potential long-term dangers of the art supplies because the products did not carry
chronic hazard warning labels.

In 1984, as a result of the efforts of the California PIRG and other interested
groups to uncover and publicize this problem, California passed the first state law in
the country to require chronic hazard labeling of art and craft materials and to re-
strict the use of these products in schools. Since then, growing public awareness has
led to the enactment of similar laws in Florida, Illinois, Oregon, Tennessee and Vir-
ginia, and labeling laws are currently pending in the New Jersey, Massachusetts
and New York state legislatures.

HAZARDS OF ART AND CRAFT MATERIALS

It is undisputed that many commonly-used art and craft supplies contain sub-
stances that cause cancer and other chronic illnesses. For example:

Solvents contained in rubber cements, turpentine and permanent markers, and
use in oil painting and silk-screening, have been associated with nervous system
damage, internal organ damage, respiratory damage, skin disease and miscarriages.

Lead, found in paints, clays and glazes, can poison the renal and nervous systems,
and cause anemia, sterility and birth defects. Lead solders contained in stained glass
hobby kits have caused lead poisoning in hobbyists.
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be?éggstos, found in talc and clays, is linked to lung cancer, mesothelioma and as-
ig.

Cadmium-containing silver solders, used in jewelry-making, metal sculptures,
gilver brazing, soldering and welding, when inhaled or ingested can result in severe
chronic lung and kidney damage, and acute, severe respiratory tract irritation, lung
damage and even death,

In 1981, the National Cancer Institute (NCI) released the results of a study of
death certificates of 1598 professional artists. The study found sig‘niﬁcantl&r elevated
risks of arteriosclerotic heart disease, leukemia, and cancer of the bladder, colon,
rectum, kidney and brain among white male artists Among femal artists studied,
excess numbers of deaths due to cancer of the rectum, lung and breast were noted.?
Results from a case-control interview study bgr NCI of bladder cancer patients found
further support for an association between bladder cancer and employment as an
artistic painter.?

Other evidence compiled durinil the last decade by governmental and }]])rivate
groups has added considerably to the growing body of knowledge regarding the dan-
gers associated with art and craft materials. In 1980, the Subcommittee on Con-
sumer Protection and Finance in the U.S. House of Representatives held a series of
hearings on legislation to require chronic hazard labeling for consumer products.
Artists, thsicians. toxicologists, artists’ advocates and the Chair of the C testi-
fied in favor of the legislation. Although that bill would have a{rplied to all con-
sumer products, the CPSC Chair singlecF out the problem of hazardous art and craft
materials when she stated, “There are a number of carcinogens that we are study-
ing and to which the bill would be applicable that are found in art
materials * * * Artists are increasingly concerned about their exposure to toxic
substances and, if aware of hazard, could take steps to reduce their exposure on the
basis of full information.”

At those hearings, a number of professional artists testified about injuries and de-
bilitating diseases they suffered because of exposure to their art supplies. Examples
of their testimony include: a potter, who worded with barium carbonate, clays with
arsenic and leaded glazes, and died of leukemia; a stained glass hobbyist who devel-
oped lead m)isoning; and a silk-screen artist who suffe from severe headaches
and stomach aches and had two miscarriages. Her symptoms disappeared when she
at.og:ped silk-screening,

ince these hearings, many other examples of illness and tragedy resulting from
the use of art products have come to light. These include:

Jon Glowacki, who died suddenly on February 20, 1985 when he was 13 years old.
don spent much of his free time engaging in art and craft activities and had been at
home along using Ross’ rubber cement. A sample of the glue accompanied his body
to the medical examiner’s office, The medical examiner listed his cause of death as
“sudden death associated with inhalation of volatile hydrocarbons.”

Ross’ rubber cement contains n-hexane, an aliphatic hydrocarbon, which has been
associated with heart arrhythmia (heartbeat irregularity) and poly neuropathy, a
progressive disorder of the nervous system causing motor paralysis and a deficiency
of the respiratory muscles.

Judith Sinclair, who worked as a commercial artist and graphic designer for
almost 20 years. From December, 1979 through October, 1982, Ms. Sinclair worked
as a creative  coordinator of a public affairs communications Jepartment, which in-
volved constant exposure to permanent markers, acetates, glues, rubber cements,
pal!'l nts, inks and a cleaning agent and solvent called Bestine, which contains 30-35%
n-hexane,

Beginning in fall, 1980, Ms. Sinclair suffered from exhaustion, dizziness, head-
aches, nausea, swollen glands, chest and stomach pains, muscle cramps, blurred
vision, dehydration, severe dry skin, and loss of coordination. She spent two years
consulting various doctors and specialist before recognizing that there was a connec-
tion between the chemicals in her art products and her illness. Soon after, she left
her job on the advice of her physician, :

8. Sinclair has been diagnosed with poly neuropathy due to the chemicals in her
art supplies. She has not fully recovered from her illness and she suffers severe re-
currences of her symptoms upon exposure to even small amounts of the chemicals
with which she once worked. After a lifetime of training and work as an artist, Ms.
Sinclair is permanently disabled and can no longer work in the art field.

1 “Mortality Patterns Among Professional Artists: A Preliminary Report,” Barry A. Miller,
Aaron Blait, and Michael McCuann, National Cancer Institute (1985).

2“Cancer Risk Among Artistic Painters,” Barry A. Miller, Debra Silverman, Robert N.
Hoover and Aaron Blair, American Journal of Industrial Medicine 9:281-2817 (1986).
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Tadzu Lapinski is a graphic artist who teaches at the University of Maryland. In
1976, as a result of using pure benzene in his art work, Prof. Lapinski developed
acute aplastic anemia and spent one year in the hospital, at times close to death.
Prior to his illness, Prof. Lapingki was completely unaware of the dangers associates
with long-term exposure benzene.

G. Kaye Holden was a full time professional artist from 1962 to 1975. Virtually
every day, he worked with oil paints, turpentines and mineral spirits used in thin-
ning paint and cleaning brushes.

In 1975, Mr. Holden developed a potentially fatal kidney disease which required
surgery, constant monitoring and the loss of 60% of his kidney functions. Since his
doctor did not realize there was a connection between his art materials and his ill-
ness, Mr. Holden continued to work when he was not in the hospital. He worked
until 1977 while his condition rapidly deteriorated. In 1977, he had to go on a
kidne dialiysts machine, and ultimately-had a kidney transplant.

In July 1977, Mr. Holden read an article by Dr. Theodore Ehrenrich, which re-
ported on a relationship between artists working with oil paints and paint thinners
and kidney disease. Dr. Ehrenrich wrote that repeated “small insults” to the kidney
over a long period of time set off the body's immune system go that the kidneys
were ultimately destroyed by the body itself. This was exactly what had hagpened
to Mr. Holden. Unfortunately, Mr. Holden became aware of the relationship be-
tween his work and his illness when it was too late to reverse the disease.

Audrey Eichelmann died in 1981 of mesothelioma, a cancer that is nearly always
caugsed by exposure to asbestos. It is believed that Ms. Eichelmann was ex to
abestos while working with clay mixed with talc that was contaminated with asbes-
tos.

MILLIONS AT RISK

The health of millions of Americans is threatened by the presence of hazardous
substances contained in art and craft products. A Harris poll from November, 1984
found that 50 million Americans paint or draw as a hobby, 29 million make pottery
or ceramics and 15 million sculpt or work with clay. In addition, the National En-
dowment for the Arts Research Division estimates that there are over one million
professional artists and craftspeople in the United States.

CHILDREN AT RISK

Public Interest Research Groups in California, Massachusetts, New York, Orefon
and the District of Columbia have conducted studies of the art and craft supplies
being used in the public schools in their areas. The studies found that children rou-
tinely use art materials such as rubber cements, permanent markers and clays and
glazes which contain many of the same toxic substances that have been documented
to cause chronic illnesses in adults. In most instances, teachers and school officials
were unaware that these products posed dangers and were eager to rid the schools
of inappropriate supplies as soon as they were informed of the hazards in the prod-

ucts.

The PIRG findings are particularly troubling because, when compared to adults,
children are at a higher risk of developing diseases from exposure to hazardous sub-
stances. First, exposure by a child to the same amount of a substance as an adult
experiences will result in a greater concentration of that substance in the child’s
body. This phenomenon is illustrated best with an analogy familiar to everybody—a
child who drinks an alcoholic beverage will be affected much more than an adult
who consumes the same amount of alcohol.

Second, children’s body systems are still developing, so that damage to vital
immune mechanisms can lower future registance to infection and disease. Children’s
developing nervous systems and brains are particularly sensitive to damage from
substances that cause or contribute to chronic harm, where effects may not be im-
mediately apparent.?

Third, children's higgdmetabolic rate results in a greater tendency to absorb toxic
chemicals into their body systems. Finally, children often do not follow directions
properly and they tend to misuse products by, for example, inappropriately putting
things in their mouths.

3 “Proceedings of the SOEH Conference on Health Hazards in the Arts ahd Crafts," Societ%r
{tf;sgfcupatimn! and Environmental Health, editors: Michael McCann and Gail Barazini, p.14
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For all of these reasons, regulations are needed to protect children from exposurs
to toxic substances contained in art and craft supplies. Five states—California, Flor-
ida, Illinois, Oregon and Tennessee—have passe(f laws which require chronic hazard
Iageli;!g of art and craft materials and restrict the use of these products in public
schools.

School systems that have become aware of the danagers of many art supplies
have voluntarily removed known toxic products from their classrooms. In almost
every case, safer substitutes were found for the hazardous products that were being
used. School officials across the country have consistently demonstrated a willing:
ness to use only non-hazardous art materials with elementary schoolchildren, and to
use toxic materials in secondary schools only under proper conditions.

However, in order to carry out a program of safe iurchase and use of art prod-
ucts, school officials need to know two things: (1) which art products are too hazard-
ous for young children; and (2) how teachers and older children can use hazardous
products safely.

Unfortunately, without legislative action requiring comprehensive labeling and
easy indentification of hazardous products, school systems do not have the expertise
to establish effective art materials safety programs.

FEDERAL REGULATION OF HAZARDOUS PRODUCTS

The workplace

The use of chronically-hazardous substances in the workplace is subject to federal
regulations that are enforced by the Occupational Safety and Health Administra-
tion (OSHA). For hundreds of hazardous chemicals and products, OSHA rules estab-
lish maximum levels of exic]veure for employees who work with those products. In
addition, under the OSHA Hazard Communication Rule, most employers must pro-
vide information to their employees concerning hazardous chemicals through hazard
communication programs which include labeling, material safety data sheets, train-
ing and access to written records. )

ince consumers of art supplies primarily use art products in their homes or in
classrooms, they are not protected by these OSHA regulations. This is true even
throuﬁh many of the hazardous substances that are regulated when used in the
workplace are also found in art and craft products. These substances include lead,
asbestos, solvents such as benzene, toluene and hexane, mineral comﬁounds such as
cadmium and barium compounds, and preservatives such as formaldehyde.

Furthermore, artists are often exposed to toxic substances at levels higher than
the government allows for industrial workers. First, artists often work and live in
the same place so that they are exposed to their art materials for more hours than
arv workers in a typical employment setting. Second, because of their unusual work-
ing conditions, artists often eat while doing their art work, causing them to acciden-
tally ingest hazardous materials. Finallﬁ, artists who are self-employed or are hob-
byists usually do not work in areas that are well-ventilated as industrial work-
places.

CONSUMER PRODUCTS

As consumer products, most art and craft materials are subject to the labeling
requirements of the Federal Hazardous Substances Act (FHSA), which is adminis-
tered by the Consumer Product Safety Commission (CPSC). The FHSA requires
warning labels on consumer products which are: toxic, corrosive, irritants, stronF
sensitizers, flammable or combustible, or that generate pressure through decomposi-
tion, heat or other means. The Act states that the term “toxic” applies to any sub-
stance “which has the capacity to produce personal injury or illness to man through
ingestion, inhalation, or absorption through any body surface.” Although this defini-
tion appears to include both "acute” toxicity (which causes immediate adverse ef-
fects) and “chronic” toxicity (whose adverse effects are not apparent for a period of
time after exposure), the C. has not adequatelir exercised its authority to protect
consumers from unknowing exposure to chronically toxic materials.

Labeling requirements under the FHSA work in the following way: “Once a prod-
uct achieves the status of being a hazardous substance, which is generally accom-
plished not be rulemaking but by the fact that it meets the aﬂpropriate definition,
the Act provides that it be labeled in a manner prescribed by the Act to help insure
safe use and inform the user of appropriate first aid treatment. Products whose
status as a hazardous substance is borderline or uncertain when the statutory defi-
nitions are applied may be declared hazardous substances by regulation.” (Reprinted
from a February 18, 1977 memorandum by the Office of General Counsel of the
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CPSC entitled “Consolidation of the Acts Administered hy the CPSC in an Amended
Consumer Product Safety Act." See, Chronic Hazard Labeling Legislation, House
Hearings, September, 1980, page 33.)

FHSA refulations define a toxic substance as one that produces death within 14
days in at least half of a group of white rats who have been exposed to a certain
amount of the substance through ingestion or inhalation, or in at least half of a
group of rabbits whose skin has been exposed to a certain amount of the substance.
(16 CFR 1500.3(cX2)). This definition describes a test for acute toxicity, and would
not trigger a warning label for a product that poses a chronic hazard but does not
produce death in animals within a short period of time.

FHSA regulations also state that “Toxic’ also applies to any substance that is
‘toxic’ on the basis of human experience.” A finding by the CPSC that a substance is
toxic because it poses a chronic hazard must be made pursuant to this part of the
definition of the term toxic. Since this definition does not specify the test for “toxici-
ty based on human experience,” findings of chronic toxicity that are made this def-
inition must be done by regulation. In order for the FHSA’s automatic labeling re-
quirements to apply to chronically toxic substances, without the need for separate
rulemakings for each substance, the CPSC would have to establish regulations
which specify the tests and criteria manufacturer must use to determine if their
product chronic hazards. :

The C has never conducted a regulatory proceeding to determine whether a
specific art and craft material should be labeled or banned because it poses chronic
hazards, nor has the CPSC initiated proceedings to establish tests and criteria for
chronic toxicity. The Commission has, however, made hazards determinations for
specific substances which may be contained in art products. For example, the CPSC
has determined through rulemaking that the following substances are hazardous

on human experience, and therefore, the Commission requires hazards warn-
ing labels on products which contain a specified amount of these substances. Manfv
of these substances are often found in art materials: (1) diethylene glycol; (2) ethyl-
ene glycol; (3) benzene, foluene, xylene, or petroleum distillates such as kerosene,
mineral seal oil, naphths, gasoline, mineral spirits, stoddard solvent and related pe-
troleum distillates; (4) methyl alcohol; and (5) turpentine.

In addition, the CPSC has issued regulations under the Consumer Product Safety
Act and the FHSA to regulate and ban certain consumer products which contain
lead and asbestos—two of the most hazardous substances that are found in art and
craft materials. The lead regulations, however, specifically exclude from their scope
“artists’ paints and related mateials.” Likewise, the CPS(JJ”Q labeling regulations for
asbestos applﬁ only to products to which asbestos has been intentionally added. This
means that the regulations do not apply to clays and tales which contain naturally
occurring asbestos and are used as art materiai"; by artists, hobbyists and childrens.

The CPSC also has injtiated a rulemaking to determine whether methylene chol-
oride, which is contained in some paint strippers and spray paints, is a hazardous
substance under the FHSA. Although this issue was brought to the attention of the
CPSC in September, 1984, the current proceeding was not began until August, 1986.
The staff of the Commission is currently assessing the public comments and con-
ducting risk assessment for each product that would be affected. Their decision is
due to be submitted to the Commissioners in June of this year, but no date has been
set for a final Commission determination.

As the foregoing makes clear, although the CPSC has the authority to regulate
art and craft products that pose chronic hazards, they must accomplish this either
through separate rulemaking proceedings or by establishing tests and criteria for
chronic toxicity. To date, the C}:)mmission has chosen to initiate and complete rule-
making proceedings for only a small handful of the hundreds of hazardous sub-
stances that are contained in art materials.

Furthermore, even where the CPSC has acted to reguire labeling of a chronically
hazardous substance under the FHSA, the labels that are required do not adequate-
ly convey to the user the dangers associated with the substance. For example, ben-
zene is a cancer agent, which has been linked to bone marrow damage and blood
dyscrasias. Under FHSA lations, a product which contains 5 percent or more by
weight of benzene must be labeled with the followinﬁ:

DANGER: Vapor lL..rmful. Poision. (Picture of skull and crossbones)

CONTAINS: Benzene. .

KEEP OUT OF THE REACH OF CHILDREN,

This language does not inform consumers of the long-term hazards, such as
cancer, that may result from exposure to the product, nor does it include instruc-
tions on how to use the product safety. In light of the extreme potential dangers of
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benzene, this label is wholly inadequate as a health warning for consumers, artists
and children.

Under the comprehensive scheme for labeling chronically-hazardous art materials
that we propose, a product which contains 5 percent or more by weight of benzene
would be labeled with the following:

Warning: Cancer Agent! Exoposure may produce cancer. May be harmful if swal- .
lowed, bv skin contact or by breathing vapors. Exposure may cause bone marrow
damage. Cc ‘'ains: benzene

Use NiOt .{-certified respirator with an organic vapor cartridge or use in fully en-
closed local exhausting hood. Wear vinyl or latex gloves and coveralls. Do not eat,
drink or smoke while using. Wash hands immediately after use.

KEEP OUT OF REACH OF CHILDREN.

For further health information contact your poison control center.

VOLUNTARY STANDARD

At the conclusion of the 1980 hearings on chronic hazards of art supplies, Rep.
Fred Richmond, the sponsor of the legislation, issued the following directive to the
art and craft materials industry:

“We are not adequately potecting the health and well-being of artists in the
United States. There are 54 million people involved in the arts in the United States.
There are a lot of consumers. So, we all agree something has to be done. Let's start
working together. As Chairman Scheuer said, let's work informally to see if we can’
develop material directed to the consumer, not to industry, but to the consumer, leg-
ible, simple material that will tell the consumers, the 54 million consumers, exactly
what Chairman Scheuer said: What is in this product, what should be avoided, how
it should be used, and what to do if it is ingested, inhaled or absorbed.”

That statement began a process in which art material manufacturers, artists, gov-
ernment officials and scientists, under the guidance of the American Society for
Testing and Materials (ASTM), developed a voluntary consensus standard for the la-
beling of chronically toxic ingredienta in art supplies. ASTM adopted this standard,
pu%%esr D-4236, in March, 1983. Labels began appearing on art and craft products
in .

The voluntary standard works in the following way:

Art and craft material manufacturers submit their products for evaluation hﬁr a

certified toxicologist. The toxicologist evaluates the products to determine if they
have the potential for producing chronic adverse health effects under customary or
reasonably foreseeable use.
. The standard establishes responsibilities for participating manufacturers which
include: submitting product formulations to a toxicologist for review; adopting pre-
cautionary labeling suggested by the toxicologist and in accordance with statements
listed in the standard; supplying a poison control center with formulation informa-
tion; and having their products and labels reviewed periodically to ensure they con-
form with the most current scientific knowledge.

The standard also establishes considerations that toxicologists must take into ac-
count when determining whether an art material has the potential for producing
chronic adverse health effects. These include; current chemical composition of the
art material; current generally accepted, well-established scientific knowledge; phys-
ical and chemical form of the Froduct, bioavailability, concentration and amount of
toxic components; reasonably foreseeable uses; potential for synergism and antago-
nism of components; potential adverse health effects of decomposition or combus-
tion; and opinions of various regulatory agencies and scientific bodies.

Under the voluntary standard, art materials that pose chronic hazards must carry
labels which contain:

(i) a signal word, such as “WARNING”;

(ii) statement(s) re ardin}g d:obentially chronic hazards, such as “CANCER
AGENT! EXPOSURE MAY PRODUCE CANCER"; ,

(iii) a list of chronically hazardous components;

(iv) statement(s) regarding safe use, such as "“Avoid inhalation/ingestion/skin con-
tact”, or “Use NIOSH-certified mask for dusts/mists/fumes’’;

(v) a statement identifying a source for additional health information, such as
“Call your local poison control center for more information”; and

(vi) a statement of conformance that states “Conforms to ASTM D-4236."

PROBLEMS WITH THE VOLUNTARY STANDARD

¢ lllndustry participation in the voluntary labeling program has been estimated as
ollows:
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Fine arts and ceramics; 85-90%

Crafts: “most of the major manufacturers” Silk-screening: 50%

As for other art activities, such as jewelry-making and the creation of stained-
glass windows, no approximation of industry compliance is available.

These estimates illustrate the problem with voluntary standards—they are volun-
tary, and therefore, companies who do not want to participate do not have to. Un-
fortunately, many of the non-participating companies produce products for the most
hazardous activities, such as silk-screening and jewelry-making. Since the standard
is designed to protect the health and safety of a large segment of the public, this
situation is unacceptable. _

In addition, when some companies label their products and some companies do
not, added dangers are presented to consumers. l?‘or example, a consumer will be
more likely to purchase a product that does not contain a warning of a cancer
hazard than a product with such a warning, thinking that the absence of a warning
signifies no potential danger. However, under a voluntary program, a product with-
out a label may be as hazardous or more hazardous than a product with a label.
Furthermore, since the program is voluntary, there is no official agency that is re-
sponsible for monitoring or enforcing compliance, and in fact, no such monitoring or
enforcement is currently taking place.

Finally, the ASTM program raises concerns because the standard does not specify
tests or criteria for determining whether a substance or product presents chronic
health hazards. Therefore, one toxicologist may conclude that a certain product is
not hazardous while another toxicologist will come up with a different conclusion,
because the second toxicologist used different criteria to measure the hazard. For
examgle, experts differ on the safe level of solubility for lead. An effective rule must
include a mechanism for developing minimum criteria that the product must meet.

LEGISLATIVE PROPOSAL

The froblem of chronicaly-hazardous has been well-documented by state and fed-
eral policymakers, artists and their physicians, consumer groups, art product manu-
facturers and scientific studies. There is no federal law which requires adequate la-
beling on art products which are used outside of the workplace and which can cause
chronic illn::sea. although the FHSA gives the CPCS the authority to establish such

uirements.

ue to this gap in federal regulations, a voluntary standard for the labeling of
chronic hazards in art supplies has been established. However, many art material
manufacturers do not comply with this standard. What is more, the standard is in-
complete because it does not specify the criteria for determining whether a sub-
stance or product presents chronic health hazards. Therefore, U.S. PIRG joins with
art material manufacturers, artists, consumers, parents, eductors and health organi-
zations in supporting national legislation to require comprehensive labels on chron-
ically-hazardous art and craft materials, and the development and distribution of a
list of products that are inappropriate for use by children in elementary schools,

Specifically, U.S. PIRG strongly urges this subcommittee to amend the FHSA to:
F}&IS]AAdopt ASTM standard D-4236, with some changes as a regulation under the

(2) Require the CPSC to issue regulations which would specify the minimum crite-
ria to be used by toxicologists to determine the chronic hazards of art materials. The
CPSC should periodically review and revise these criteria to ensure they reflect
changes in scientific knowledge and in the formulations of art materials.

(3) Require the CPSC to develop a list of art materials for distribution to schools
and other institutions in which children work with art supplies, which would identi-
fy which products are inappropriate for elementary-school age children to use. We
would also support sanctions for anyone who knowingly purchases or sells, for use
by elementary schoolchildren, an art product which has been identified by the gov-
ernment as inappropriate for use by such children.

This pro legislation would provide significant and important benefits to most
interested groups:

The health and well-being of professional artists, hobbyists, teachers, children and
other consumers of art products would benefit greatly from information, printed di-
rectly on groduct labels, of potential hazards and how to avoid them;

Art and craft manufacturers would benefit from the development and enforce-
ment of uniform labeling requirements and hazard determination criteria which
would apply nationwide. Such uniform, mandatory labeling requirements would put
an end to the market advantage that manufacturers who do not adequately label



152

-

their products gain over manufacturers who engage in responsible labeling prac-
tices.

Parents and school officials would benefit from the identification of art and craft
materials that are inappropriate for elementary schoolchildren.

The only groups that would lose.under this proposal are those intransigent manu-
facturers who do not participate in the voluntary labelin grogram and who are not
complying with the various state labeling laws. U.S. PIRG believes it is high time
that these companies acted as responsibly as their competitors and warned their
customers of the hazards associated with their products.

Under this proposed legislative scheme, the CPSC would be required to take on
added responsibilities. However, the increased burden on the resources of the Com-
mission would be greatly outweighted by the benefits to the public interest that
would result from this law.

CONCLUSION

Up to 100 million Americans, including children, are threatened by hazards in art
and craft materials. A federal law is needed to protect the health and safety of these
art product users. Just like existing federal labeling laws for consumer products, the
legislation that we propose is self-enforcing. That is, once the criteria for determin-
ing chronic hazards in art products have been developed, art and craft material
manufacturers would be responsible for testing their own products and determining
the appropriate labels, Furthermore, for most art and craft manufacturers, this
would not be an added responsibility since they already engnfe in chronic hazard
labeling under a voluntary program. Therefore, this national labeling law would
B;ovide a maximum benefit to the public interest with a minimum of extra effort on

half of manufacturers and government regulators. The time is long overdue for
the federal government to act to protect artists and other consumers from the unin-
formed use of hazardous and deadly art products. We urge the subcommittee to act
quickly to enact a chronic hazard labeling law for art and craft materials.

STATEMENT OF NATIONAL ARTISTS EQUITY ASSOCIATION

National -Artists Equity Association strongly supports the reauthorization of the
United States Consumer Product Safety Commission (CPSC) with an increase in
funding to cnable CPSC to adequately address the serious problems of health haz-
ards to the consumer. There are many circumstances where consumers, including
children, are not protected under the Occupational SafatE and Health Administra-
tion (0§HA) or the Environmental Protection Agency (EPA). These agencies ap-
proach health hazards from a viewpoint which does not take into account the many
types of exposure that the average citizen encounters or the special requirements of
warning labels addressed to that citizen. Warnings and safe-handling instructions
that are intended to address conditions in the workplace often cannot be under-
stoods or applied by the general public.

Artists l&\:ﬂity is a national organization of profesional visual artists and has been
addressing the needs of artists for 40 years. Artists usually work alone in a studio or
at home and therefore their problems of exposure to health hazards are not ad-
dressed by OSHA. Since 1977, National Artists Equity has been working to get art
and craft sup liee'labelini that would alert users to any chronic as well as acute
health hmr£. National Artists Equity is presenting testimony on the basis of its
experjence with this issue over the past ten years and its role as the national asso-
ciation representing all American visual artists. To a large extent, National Artists
Equity has been successful in its labeling efforts due to the cooperation of the art
material manufacturers themselves; however, it has become increasingly apparent
that the onlzeplace where adequate oversight of labeling art materials for chronic
toxicity can be performed is at the CPSC. )

National Artists Equity is a part of a coalition of consumers, health professionals,
and art materials manufacturers that had help and advice from the @PSC staff in
developing, under the auspices of the American Society for Testing and Materials
( ), a unique national voluntary consensus standard on chronic health hazards
labeling of art materials (ASTM Standard +D4236). But there have been insuffi-
cient funds for the CPSC to take the lead in establishing guidelines for chronic
health hazards evaluation of consumer products or in establising nationwide uni-
form warnings and safe-handling instriétiohis. “Aeate hazards had' to receive priority- ——--
attention. Nonetheless, the general public, including children, is handling at home
and at school products that are known to present chronic health hazards. This is
true not only for art materials but for many other products commonly used.
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There must be a uniform way to warn consumers of these hazards, just as they
are warned of acute hazards. In the past, such warnings of chronic hazards has been
difficult because testing for acute hazards is simpler and less expensive than estab-
lishing which substances, and in what forms and in what amounts, pose chronic haz-
ards. Current knowledge of specific chronic hazards is sufficient to warrant warning
labels for many substances as part of a program flexible enough to accommodate
advancing knowledge. 5

Conformance to national consensus standard D4236 by the art materials industry
has been very good. And five states (California, Illinois, Oregon, Tennessee, and
Florida) have included D4236 in their laws mandating health labeling on art materi-
als. It would seem then that, through cooperative effort, the problem has been
solved; however, as is inevitable, the state laws, are not identical. Even though
DA4236 is included in the laws, there are other sections that vary from state to state.
One state, Virginia, has recently signed into a law a bill that does not include
D4236. (This happened because neither National Artists Equity nor any of the other
coalition members were aware of the pending legislation and therefore did not have
the opportunity to excrlain the advantages of including the standard). Art supplies
labeling bills are pending in at last three other states, and there remains the prob-
lem of lack of uniformity among them. Thus, manufacturers are confused about
what is required in terms of laberling and schools are confused about what can be
purchased for children's use. Six state health departments are struggling with
trying to compile lists of safe or unsafe art materials. Considering the gifﬁcuh‘.y in
evaluating products for chronic health hazards, there is every reason to believe that
these lists will not be identical. .

From the consumer’s viewpoint, the situation is intolerable. In order to be under-
stood by the public, warning labels must be uniform. Yet, because art and craft ma-
terials typically come in sufficient information on the label. Slight changes in word-
ing can completely confuse the consumer. Warning and safe-handli%ﬁ phrases must
be uniform and nationally publicized in order to be meaningful. The necessity to
label differently for different states will drive prices of art materials up tremendous-
ly and force many products out of the marketplace. Artists, who already spend from
one-half to three-quarters of their art-related income on their art supplies, cannot
afford these additional costs. Schools need national guidance on the purchase of safe
art products as well as the ability to purchase these art products at reasonable
prices so that art is kept in the curriculum.

Current toxicological testing shows that the majority of art and craft materials
are oompleeb:?' harmless. It would be tragic if confusion over labeling of the new
products needing chronic toxicity warnings is allowed to cripple the art materials
industry, to eliminate art and craft education in schools, and to penalize profession-
al artists, whose careers depend on access to these supplies,

National Artists Equity believes, and the CPSC staff advisory opinion +309
states, that art materials fall under the jurisdiction of the CPSC; that CPSC has the
mandate to deal with chronic health hazards in consumer rroducts; and that D4236
meets CPSC’s requirements for chronic health hazards labeling. What is needed now
are (1) assurance that the requirements of D4236 are nationally applied and (2) a set
of national guidelines to insure that toxicologists applying those requirements are
using the same criteria. But, if CPSC ¢annot do these two things under the Federal
Hazardous Substances Act, then further legislation is needed.

This problem is just the beginning of a flood of similar problems that consumers
and producers of other consumer products will have to deal with in the immediate
future. Now is the time to put into place the mechanism to address these problems
before the confusion and expenses move through the American economy. The course
that National Artists Equity and the other members of the art supplies labeling coa-
lition have followed in developing a consensus standard is inexpensive. Advice was
sought from CPSC, and the costs are borne almost entirely by industry. The consen-
sus process allows for continuing public input and is flexible enough to adjust to
developing knowledge. Guidelines from CPSC on toxicological criteria will give
small companies, which are worried about liability, the guidance they need to uni-
formly label products that qualified toxicologists, using current scientific informa-
tion, believe should have warning labels. The application of those guidelines to indi-
vidual products will be in the hands of qualified private-sector toxicologists, reliev-

....ing. the. government .of - the burden of- dealing with-tens-of-thousands~of product -

labels.

e e
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THE NaTioNAL PTA,
Chicago, ILL, May 22, 1587.
Hon. ALBERT GORE. Jr.,
Chairman, Senate Committee on Commerce, Science and Transportation, Senate Rus-
sell Building, Washington, DC.

DeAr SenATOR Gore: The National PTA, representing over 6.1 million parents,
teachers and concerned citizens around the nation supports long-awaited congres-
sional action related to the labeling of toxic art supplies. As a general policy, the
National PTA supports regulation of the manufacture, advertising, or sales of prod-
ucts hazardous to children and youth. More specifically, the National PTA delegate
assembly passed a resolution at its 1984 National convention “seeking and support-
ing legislation to mandate the labeling of ingredients on art and craft products and
precautions for safe use.”

Whether via a free standing bill or the reauthorization process of the Consumer
Products Safety Commission, the National PTA would support the amending the
Federal Hazardous Substances Act to:

1. Require manufacturers of art and craft materials to put comprehensive labels
on chronically hazardous art products, and;

2. Require the Consumer Product Safety Commission to develop a list of products
which do not pose any acute or chronic hazards for distribution to schools and other
institutions that serve children.

It would be a violation of the Act to knowingly purchase for use by children under
12 an art material that is not contained in that list.

The labels would contain: the signal word “WARNING"; a list of chronically haz-
ardous components; a statement of potential hazards; a statement regarding safe
use of the product; and a statement identifying a source for additional health infor-
mation.

In addition, there would be a provision for a uniform labeling symbol, to be placed
on products appropriate for use by children, which would designate that the product
has not been found to pose any acute or chronic hazards.

A voluntary standard, approved by consensus by the American Society for Testing
and Materials (ASTM), is already in existance. Under the voluntary standard, art
and craft material manufacturers submit their products for evaluation by a certified
toxologist. The toxologist evaluates the products to determine if they have the po-
tential for producing chronic adverse health effects under-customary or reasonably
forseeable use. But since the standard is voluntary, many art and craft manufactur-
ers do not comply with it,

Art supply labeling laws have been passed in California, Florida, Illinois, Oregon,
Tennessee, and Virginia, and similar legislation has been introduced in Massachu-
setts and New York. The laws provide for comprehensive labeling on all art and
craft supplies that cause chronic illness. It is reasonable to suggest, however, that
beyond these states, little other state action related to labeling is foreseeable. A na-
tional problem requires national action. '

The problem with toxic art supply use is easy to define. Many commonly-used art
and craft products contain substances which are known to cause cancer and other
chronic illnesses. Studies conducted by Public Interest Research Groups have found
that children are at a higher risk of developing diseases from exposure to hazardous
substances because:

1. Their body size is smaller, therefore, exposure to the same amount of a sub-
stance as an adult experiences will result in higher concentrations of the substance
in the child’s body;

2. They have a higher metabolic rate and their body systems are still developing,
therefore, they absorb toxic chemicals more quickly;

3. They often misuse products and do not follow directions properly;

Labeling is fair; it alerts the consumer of products to a danger without being pu-
nitive; and it provides an incentive to manufacturers who care about children to
produce safer art supplies. The National PTA urges this Committee and the Con-
gress to take immediate action.

Sincerely,
i MiLLie WATERMAN,
Vice President for Legislative Activity.
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NATIONAL ScHOOL BOARDS ASSOCIATION,
Alexandria, VA, May 22, 1987.

Hon. ALBERT GORE, Jr.,
Chairman, Consumer Subcommittee, U.S. Senate, Washington, DC.

DeArR SeNaTOR GORe: The National School Boards Association represents the
95,000 local school board members who are the policy makers in the 15,000 local
public school districts throughout the United States, It is our understanding that
{uur subcommittee is considering legislation that would (1) require chronic hazard
abeling of art and craft products; (2) direct the Consumer Product Safety Commis-
sion to develop and promulgate a list of safe products; and (3) require schools to pur-
chase and use--and suppliers to supply—only those products on the approved list.

NSBA cannot support the requirement that schools purchase and use only those
products on a federally-approved list. We believe that proper labeling, along with
promulgation of a list of approved e‘:'n'cn:lucta, assures the safety of children in the
schools. The additional burden of federal sanctions against school districts is unnec-
essary. In addition, it would, on a day-to-day basis, be impractical for a local district
to monitor purchase of such products, particularly those incidental purchases made
by individual teachers.

NSBA does not oppose the concept of appropriate labeling of hazardous products.
We also do not oppose the preparation and dissemination by the Consumer Products
Safety Commission of a list of safe art and craft products. Local school boards are
extremely interested in the health and safety of their students and would welcome
:lnformatlon that would help them maintain a healthy environment for their stu-
ents.

Sincerely,
Epwarb R. KgALy,
Director, Federal Programs.

PeTTIT & MARTIN,
ATTORNEYS AT LAw,
Washington, DC, May 27, 1987.
Hon. ALBerT Go

RE
U.S. Senate, Russell Senate Office Building, Washington, DC.

Dear SENATOR GoORE: In connectionm with the May 13 CPSC reauthorization
hearings of the Senate Consumer Subcommittee, we are submitting two documents !
which U.S. Suzuki Motor Corporation (“Suzuki’) recently submitted to the Con-
sumer Product Safety Commission regarding ATVs intended for use by children
under 12 years of age. Although your hearings covered a range of ATV-related
issues, these documents pertain specifically to the question of accidents involving
children under 12 as this was understandably one of the more salient issues dis-
cussed in your hearings and has been a major focus of the CPSC's actions and pub-
licity emanating from those actions.

e first document attached hereto is Suzuki’s response to Chairman Scanlon’s
February 18, 1987 letter (also enclosed) requesting that Suzuki cease marketing its
ATV intended for children under 12. (Commissioner Dawson dissented from the
motion authorizin% that request.) Suzuki’s response details the reasons why Suzuki
(the largest distributor of ATVs intended for use by children under 12) cannot
accede to Chairman Scanlon’s request, principally because of the outstanding safety
record of Suzuki's 50cc ATVs which are marketed and age-labeled for children six
and older. These very small, slow-s ATVs are designed Eﬁg‘jcally for srounﬁ_
rider;8 a!“{] _ha:: compiled an exemplary safety record, as the 8 data and sta
re indicate.

he second document is Suzuki’s comment on the CPSC’s updated ATV Consumer
Product Safety Alert, which continues to foster the inaccurate and misleading im-
pression that substantial numbers of children under 12 are being killed or injured
on ATVs intended for use by such children, when in fact the CP%’& own data show
that over 96 ﬁrcent of injuries to children under 12 have involved children operat-
ing larger ATVs not intended for their use or children riding as passengers, a prac-
tice Suzuki and the other ATV distributors expressly warn against. Additionally, of
the 644 fatilities reported by the CPSC in its December 29, 1986 fatality report, only
one involved a child under 12 operatinq an ATV designed for children under 12, and
that fatility resulted from an automobile striking the ATV on a roadway.

1 The documents are in the Committee files.
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Unfortunately, the widespread publicity generated by the CPSC and the media re-
garding ATV-related children’s injuries has obscured the excellent safety record
compiled on child-sized, 50-60cc ATVs. Moreover, the misleading impression that all
ATVs pose hazards to young children has also tended to obscure the key issue of
concern to the industry—that children under 12 are being injured either riding as
passengers or operating larﬁer vehicles not intended for use by such children.

I would also point out that as early as 1985 Suzuki sent letters to all its ATV
owners regarding important safety concerns. You will noe that this letter, a copy of
which is attached to the encl Suzuki response to Chairman Scanlon, contains
express directions against allowing children to ride inappropriately sized ATVs or
allowing children to operate ATVs without adult supervision. Similar information is
also included in Suzuki’s owner manuals.

At the recent hearing you very properly indicated your intention to keep an open
mind on the ATV issues until the Subcommittee has completed its inquiry. Qur pur-

is to provide you with relevant information in order to facilitate an informed
judgment on the matter by the Subcommittee. It is in this spirit, therefore, that we
respectfully submit the enclosed materials and hope that they will be helpful to you
in connection with your Subcommittee's review of ATV-related issues, I look for-
ward to conferring with you on this important matter at your convenience.

Thank you for your consideration.

Sincerely,
HArrRY W. CLADOUHOS.

Honpa NorTH AMERICA INC.,
Washington, DC, June 9, 1987.

HoN. ALBERT GORE, Jr.,
U.S. Senate, Russell Senate Office Building, Washington, DC.

DeAr SenaTorR GORE: This letter is in reponse to your request that we submit for
the record our concerns over the quality of the Consumer Product Safety Commis-
sion's (CPSC) statistical data regarding all-terrain vehicles (ATVs). The following
comments are a general summary of specific materials we have given to the Com-
mittee staff and, earlier, to the Consumer Product Safety Commission.

Our basic concern is that the CPSC's use of its death and injury statistics “related
to” ATVs is very unfair and misleading. American Honda 18 certainly concerned
about all ATV-related accidents, and has taken many different steps to try to
reduce ATV-related injuries. We will continue to make efforts to do so. However,
the CPSC's use of its statistical data tends to e erate the ATV issue and does not
help identify areas in which remedial action can be taken. The National Electronic
Injury Surveillance System (NEISS) is designed only as a very rough “early warn-
ing” system to enable the Consumer Product Safety Commission to identify products
that warrant further investigation. Based on daily reports from 64 hospit4i emer-
gency rooms of injuries “related to” specific consumer products, the CPSC estimates
consumer product related injuries throufhout the United States. Thus, for example,
in 1986 there were about 1,000 “ATV.related” injuries reported in NEISS hospitals,
and from that figure CPSC estimates 86,400 “ATV-related” injuries nationwide.
This figure has serioys limitations. '

First, it does not indicate what caused the w}?m During the Senate hearing
there was an inference that ATVs were somehow the cause of the estimated number
of injuries. The CPSC has repeatedly stated that NEISS statistics (and also CPSC
death statistics) do not show causation. However, when discussing ATVs, CPSC does
not make this point clearly. The only thing these statistics reflect is that an ATV
was associated with the injury. A close examination of the injury statistics cited by
CPSC reveals incidents in which the ATV was not in any way the cause of the
injury. For example, some ilgury statistics show people being injured loading an
ATV on or off a truck or bending over to start the ATV and injuring their back, or
being scratched by an overhan ing branch while riding. Our review of the data
shows that a large number of the injuries “related to” ATVs can in no way be af-
f]ectegl by any kind of change to an ATV. This fact was not touched upon during the

earing.

The death statistics cited by CPSC are even more egregious. A number of the
CPSC investigations of deaths clearly indicate that factors completely unrelated to
all-terrain vehicles caused the deaths. For example, at least two of the deaths were
caused by diacharge of weapons while the person was riding an ATV and a recent
death was caused by the discharge of a crossbow. The death reports are replete with
situations such as people béing electrocited while pushing an ATV, and people sit-
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ting still on ATVs and being struck by other vehicles. Despite the fact that common
sense would easily be able to eliminate some of these deaths, CPSC continues to ag-
gregate these figures in an attempt to justify its investigation.

Our second concern about the CPSC injury data is that the method of estimating
nationwide injuries is seriously flawed. For example, the small size of the hospital
sample has led Lo inaccuracy in the estimates. Additionally, the hospitals used for
the NEISS survey are not positioned in a manner that is reflective of ATV usage
nationwide. Accordingly, the NEISS statistics, considering both the deficient sample
size and poor placement, are not reflective of actual ATV injuries. This problem
leactllsd to an exaggeration that does not help in addressing the issue of ATV injuries
and deaths.

For example, CPSC found that 30 percent of all fatal ATV accidents involved alco-
hol and helmets could have saved the lives of 25 percent of the people who died of
head injuries. Twenty-five percent of the deaths occurred while operating ATVs on
paved roads. These are the kinds of data analyses the CPSC has that point to solu-
tions, rather than merely raw numbers, that are not even analyzed.

The above comments are in no way meant to represent that deaths and injuries
are acceptable to American Honda. They are not. American Honda and the rest of
the ATV industry will continue to work vigorously to do everything we can to
reduce all deaths and injuries possible.

I am also providing a description of the various safety materials and programs
that Honda has undertaken to promote ATV safety.

We are looking forward to working with you and the Committee in this and other
areas.

Sincerely,
Tont HARRINGTON,
Manager, Government and Public Relations.

Enclosure!

@)

! The enclosures are in the Committee files.
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1. Executive Summary

Section 108 of the Consumer Product Safety Improvement Act of 2008 (CPSIA) established
permanent and interim prohibitions on the sale of certain consumer products containing specific
phthalates. The CPSIA also directed the U.S. Consumer Product Safety Commission (CPSC or
Commission) to convene a Chronic Hazard Advisory Panel (CHAP) to study the effects on
children’s health of all phthalates and phthalate alternatives as used in children’s toys and child
care articles, and to provide recommendations to the Commission regarding whether any
phthalates or phthalate alternatives should be prohibited in addition to those already permanently
prohibited. The CPSIA required the Commission to promulgate a final rule after receiving the
final CHAP report.

The Commission published the final rule on October 27, 2017 (82 FR 49938) with an effective
date of April 25, 2018. The final rule made the interim prohibition of diisononyl phthalate
(DINP) permanent and expanded the scope of covered products to which the DINP prohibition
applied, from children's toys that can be placed in a child's mouth and child care articles to a//
children’s toys and child care articles. The final rule prohibits the manufacture and sale of any
children’s toys and child care articles that contain concentrations of more than 0.1 percent of
DINP. The final rule also prohibits concentrations of more than 0.1 percent of diisobutyl
phthalate (DIBP), di-n-pentyl phthalate (DPENP), di-n-hexyl phthalate (DHEXP), and
dicyclohexyl phthalate (DCHP) in children’s toys and child care articles, and ended the interim
prohibitions on diisodecyl phthalate (DIDP) and di-n-octyl phthalate (DNOP). The preambles to
the notice of proposed rulemaking (NPR) and final rule provide more detailed discussions of the
CHAP report and CPSC staff’s technical analysis and findings in support of the rule. (See NPR
79 FR 78324, December 30, 2014, and final rule 82 FR 49938, October 27, 2017, as amended at
83 FR 34764, July 23, 2018.)

In December 2017, the Texas Association of Manufacturers, and others, petitioned the U.S.
Court of Appeals for the Fifth Circuit to review the CPSC’s final phthalates rule (82 FR 49938)!.
In March 2021, the court remanded the rule to the CPSC to reconsider its final rule, by
addressing two procedural issues the court found. The appeals court held, among other things,
that the final rule had failed to consider the costs of continuing Congress’s interim prohibition on
DINP and remanded the rule to the CPSC to consider the costs of continuing the interim DINP
prohibition in the final rule to determine whether the rule is “reasonably necessary” to protect
from harm?. This document provides CPSC staff’s analysis of the costs and benefits of
continuing the interim prohibition on DINP, to address the deficiency the court found.

The final rule made permanent an interim prohibition on DINP content that had been in place
since 2009 for mouthable toys and child care articles, and expanded the scope from mouthable
toys to all toys. (This document uses CPSIA’s definition of a “toy that can be placed in a child’s
mouth” as the definition of a “mouthable toy.”) Thus, the cost of the final rule as compared to
the alternative of ending the interim prohibition on DINP in mouthable toys and child care

! Texas Association of Manufacturers, et al., v. U.S. Consumer Product Safety Commission, 989 F.3d 368 (5th Cir.
2021)).

2 CPSC’s response to the other procedural issue found by the Court is included in the Federal Register notice
seeking comment on this document.



articles is the cost of testing those products to demonstrate compliance, and the cost of any
necessary reformulation to comply with the regulated level of DINP. CPSC staff estimates the
total cost for DINP testing of products subject to the final rule is no more than $934,000 annually
to the entire U.S. toy and child care products industry as a whole, including both importers and
manufacturers, plus an unknown small cost for replacing DINP with other plasticizers. The cost
for related businesses, such as toy stores and general retailers, was zero because items had
already been subject to the interim prohibition for almost 10 years. Therefore, retailers should
not have had any mouthable toys or child care articles with prohibited DINP content in stock by
the time the final rule became effective. The cost impact on related U.S. businesses, such as U.S.
chemical manufacturers, was minimal, because most toys and child care articles sold in the
United States were imported when the CPSIA passed, and also when the Commission
promulgated the final rule. Toys were, and still are, a very small portion of the market for DINP
worldwide, and the rule thus had no observable impact on the price of DINP. Finally, because
the U.S. regulations were consistent with existing regulations on DINP in many other countries,
consumer product suppliers to the world market had already phased out DINP in children’s
products intended for the North American and European markets, as well as smaller markets
with similar regulatory restrictions.

Congress directed the Commission to determine whether to continue the interim prohibition as
necessary “to ensure a reasonable certainty of no harm to children, pregnant women, or other
susceptible individuals with an adequate margin of safety,” and to extend the prohibition as
“necessary to protect the health of children.” 15 U.S.C. § 2057¢c(b)(3). After reviewing relevant
studies, the CHAP found that certain phthalates including DINP (which the CHAP called active
or anti-androgenic) cause adverse effects on the developing male reproductive tract. The CHAP
focused on testicular dysgenesis syndrome (TDS) as the toxicity endpoint for phthalate exposure,
which results in poor semen quality, reduced fertility, testicular cancer, cryptorchidism
(undescended testes), and hypospadias (a type of male genital deformity). The essential benefit
of this final rule is avoiding the costs to individuals and society of male reproductive harm
caused by exposure to phthalates in children’s toys and child care items. Staff analysis in this
cost-benefit analysis (CBA) based on peer- reviewed literature estimates the direct, indirect, and
quality of life costs per case of TDS to be between $92,000 and $300,000. Estimates from peer-
reviewed literature of the total cost to society of harm from endocrine-disrupting chemicals,
including phthalates, range from tens of millions to hundreds of billions of dollars per year, as
discussed in detail in the Benefits section of this document. CPSC staff estimates that if the final
rule prevents just 4 to 10 cases of TDS per year, which would represent less than 0.1 percent of
TDS cases annually in the U.S., then the lowest estimate of benefits would outweigh the highest
estimate of costs. In fact, the actual benefits of this rule associated with direct reduction of TDS
are likely far greater than this “break-even” threshold. The rule also benefits the public by
reducing additional health impacts where DINP exposure would contribute to cumulative harm
from multiple endocrine-disrupting chemicals.



II. Market for DINP

a. DINP in Mouthable Children’s Toys and Child Care Articles

DINP is an ingredient used to make plastic soft and flexible. It is one of many competing
phthalate and non-phthalate® chemicals and chemical mixtures known as plasticizers. It is used
in a variety of consumer and industrial products, particularly products made with polyvinyl
chloride (PVC), including construction materials, electrical cords, vinyl flooring, automotive
interiors and undercoating, tubing, food packaging, gloves, shoe soles, raincoats, and hoses. It
can also be used in inks, adhesives, sealants, paints, pool liners, wall coverings, coated fabrics,
and soft plastic dip coatings, such as the soft handle grips on metal hand tools. DINP was the
most commonly used phthalate in flexible plastic toys in 2007, just before Congress passed the
CPSIA *.

Section 108(g)((2)(B) of the CPSIA defines the phrase “toy that can be placed in a child’s
mouth” as follows: “. . . a toy can be placed in a child’s mouth if any part of the toy can actually
be brought to the mouth and kept in the mouth by a child so that it can be sucked and chewed. If
the children’s product can only be licked, it is not regarded as able to be placed in the mouth. If
a toy or part of a toy in one dimension is smaller than 5 centimeters, it can be placed in the
mouth.” This document uses the CPSIA’s definition of “toy that can be placed in a child’s
mouth” as the definition of a “mouthable toy.” The CPSIA also defined a “child care article” as
a “consumer product designed or intended by the manufacturer to facilitate sleep or the feeding
of children age 3 and younger, or to help such children with sucking or teething.”

Child care product suppliers voluntarily removed DINP from teethers, bottle nipples, and
pacifiers from the U.S. market beginning in 1999. By 2007, Canada and Europe had similar
voluntary removals from the market of children’s products containing phthalates or mandatory
prohibitions on phthalates in items small enough to be mouthed. Although phthalates were
commonly used in mouthable soft plastic toys before passage of the CPSIA, toy manufacturing
was not a major market sector for DINP, or any other plasticizer in the United States. Most toys
sold in the United States in 2008, when Congress passed the CPSIA, were imported.” When the
Commission promulgated the final rule in 2017, most toys sold in the U.S. market (more than 92
percent by dollar value) were imported, primarily from China.¢

Mouthable children’s toys and child care articles were not previously, and are not currently, a
major market sector for DINP, or for other plasticizers, in the United States or in the world
market. In 2010, CPSC staff estimated that children’s toys and child care articles were less than
1 percent of the total market for DINP, based in part on information provided by U.S. DINP
manufacturers.’” This is consistent with more recent information from parties to a U.S.

3 The term “phthalate” is commonly used to refer to ortho-phthalates, including DINP. Consumer products
marketed as “phthalate free” typically do not contain phthalate esters but may contain terephthalates such as DOTP.
4 Phthalate Esters Panel of the American Chemistry Council website from August 2007, via internet archive
(Phthalates Information Center -- Phthalates and Your Health -- Children's Toys (archive.org)

3 U.S. Department of Commerce, International Trade Administration, Global Patterns of U.S. Merchandise Trade,
NAICS code 33993, Dolls, Toys, and Games, shows imports of more than $22.8 billion in 2008, of which $20.7
billion were from China.

6U.S. Department of Commerce data, same NAICS code, shows imports of more than $20.1 billion in 2017, of
which $17.7 billion were from China.

7 https://cpsc.gov/s3fs-public/ToxicityReviewOfDINP.pdf, pages 16 and 100 of the PDF file.
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International Trade Commission investigation (ITC, 2017) of dioctyl terephthalate (DOTP)
imports from South Korea. DOTP is a terephthalate plasticizer that is commonly used as a
functional alternative to DINP. One of the parties characterized the toy manufacturing share of
the DOTP market as “single digit on the low end.” Multiple private sector analyses of the global
DINP market, as well as U.S. chemical industry market information provided to EPA in the
recent request for a review of DINP’s status under the Toxic Substances Control Act,
consistently list construction materials, electrical cords, vinyl flooring, automotive interiors and
undercoating, tubing, and food packaging as the major uses. Data from 2015 reported to EPA by
manufacturers and importers of DINP show that only two of 28 U.S. suppliers of DINP used it in
children’s products that were not covered by the CPSIA prohibition.

The market for DINP is mostly affected by the prices of raw inputs, and production and demand
in Asia, rather than the demand for toys and child care articles in the United States.
Manufacturers’ contract prices for plasticizers are often indexed to the prices of the raw inputs.
Declines in the prices for raw inputs from 2014 to 2016 coincided with the decline of U.S. prices
for DOTP, DINP, and other plasticizers during the same period. In 2017, the U.S. ITC
determined that the U.S. chemicals industry had been materially injured by imports from South
Korea of DOTP, a competing substitute for DINP, which had been sold at less than fair value in
the immediately prior years (ITC, 2017). These two factors of declining input prices and
underpriced functional substitutes materially impacted the entire U.S. market for plasticizers.
Comparatively, the interim ban on DINP in mouthable children’s toys and child care articles
applied to items that represented less than 1 percent of the world market for DINP. CPSC staff
analysis finds that the continuation of the ban on DINP in mouthable children’s toys and child
care articles in the United States did not have a significant impact on price or on quantity
produced, because the DINP market is largely affected by worldwide supply and demand for
other uses, particularly construction, wiring, and automotive. Staff found no evidence that DINP
prices or production were impacted by the CPSIA interim prohibition, or by the final rule. CPSC
staff concludes that continuation of the final rule would not have a significant impact on prices or
on quantity produced.

Other plasticizers in toys and child care articles that are not prohibited by CPSC’s final rule are
available to provide a similar functionality to DINP, at a comparable price. There are also
multiple plastics available that do not use a plasticizer, some of which are exempted from
phthalate testing by CPSC’s rule 16 CFR part 1308 “Prohibition of Children’s Toys and Child
Care Articles Containing Specified Phthalates: Determinations Regarding Certain Plastics.”
There are many plastics other than PVC available for toy manufacturing. The non-PVC plastics
commonly used in in toys include ABS, polystyrene, polypropylene, polyethylene, polyester, and
silicone. Toy manufacturers thus have many cost-effective functional alternatives to PVC that
provide utility like a PVC with DINP. In addition, some of these plastics do not require third
party testing for phthalates, thereby reducing testing costs for manufacturers. Therefore, there is
no evidence that the initial interim prohibition on DINP caused any significant loss of utility for
mouthable toy and child care article manufacturers, or that the continuation of that prohibition in
the final rule reduced utility for those manufacturers.

The price of DINP is now, and has been in the past, highly correlated with its raw inputs and the
prices of competing phthalates and non-phthalate functional substitutes. In recent years, prices



for DINP, di-(2-ethylhexyl) phthalate (DEHP), and DOTP typically have been within 5 percent
to 10 percent of each other, subject to temporary shipping and production issues for each
plasticizer in various countries, and the specific terms of any individual contract. At times,
DINP has been more expensive than the functional alternatives that provide similar utility for
similar quantities. In the U.S. ITC case, all 19 respondents providing pricing information
indicated that they used contracts or transaction-by-transaction negotiations; none reported using
a set price list. As noted in the general market analysis below, Asia dominates the world market
in both production and consumption of plasticizers, so the U.S. price is strongly influenced by
both supply and demand issues outside the United States. Parties to the U.S. ITC dispute did not
agree on whether DOTP prices were higher than DINP prices, or vice versa, during 2014-2016,
although they generally agreed both prices were declining. In the decade between passage of the
CPSIA and promulgation of the final rule, DINP production worldwide increased as DINP
replaced DEHP in some applications. In the past several years, DINP has been replaced in some
applications in the United States with a terephthalate substitute, often DOTP. In summary, the
prohibition on DINP content in mouthable toys and child care articles did not impact the general
market for plasticizers in the United States. It is extremely unlikely, given the number of
functional substitutes available at comparable prices, and that the constant dollar price of
children’s toys in the United States has fallen in the past decade, that the prohibition on DINP
caused increases, to any quantifiable extent, in materials costs for the mouthable children’s toy
and child care articles industry.

b. Market Factors — Additional General Background on Market for DINP and Plasticizers
CPSC staff research found that the market for DINP and other plasticizers is dominated by
factors other than the mouthable children’s toy and child care article market in the United States.

As noted, DINP is used in a variety of consumer and industrial products, particularly products
made with polyvinyl chloride (PVC), including construction materials, electrical cords, vinyl
flooring, automotive interiors and undercoating, tubing, food packaging, gloves, shoe soles,
raincoats, and hoses. Other ortho-phthalates, terephthalates, and non-phthalate substitutes can
also be used for these purposes; DINP is a commodity input material.® The suitability of DINP,
compared to other plasticizers, depends on the specific requirements of a particular application,
such as durability or exposure to high temperatures, as well as cost. Global production of all
plasticizers is estimated at more than 9 million metric tons annually, with phthalates accounting
for more than half of that production, and DINP accounting for about 1.7 million metric tons.
Asia, particularly China, accounts for about two-thirds of world production and consumption of
plasticizers, while the U.S. accounts for less than 10 percent. According to the EPA Chemical
Data Reporting tool, DINP consumption in the United States was roughly stable from 2011 to
2015, at between 200 and 500 million pounds of DINP imported or manufactured per year. This
range is consistent with independent private sector estimates of U.S. consumption of DINP. U.S.
DINP consumption grew at a steady, but modest rate, from 2008 to 2018, at roughly 2 percent
per year.

8 As discussed in more detail later in this document, the CHAP analyzed the impacts of multiple common phthalate
and non-phthalate substitutes. The CHAP did not find evidence that any of the non-phthalate substitutes had anti-
androgenic health effects that would justify including them in the cumulative risk assessment or in the prohibition on
use in mouthable children’s toys and child care articles.



Exact prices for plasticizers depend on the specifics of an individual contract or individual
transaction negotiations between buyers and sellers, including exchange rate adjustments,
shipping costs, order size, forward pricing, and indexing, among other factors. Asia dominates
the market in both production and consumption of plasticizers, so the U.S. price is influenced by
demand and supply issues outside the United States. When the final rule was published in 2017,
U.S. prices for DINP, DOTP, and several competing non-prohibited plasticizers ranged from
about $1,700 to $2,000 per metric ton, subject to freight costs and the terms of any specific
contract. Before COVID-related supply chain issues impacted prices in 2020 to 2021, phthalate
prices, in general, had decreased slightly over the past 15 years, because production capacity
worldwide has expanded and prices of raw materials have fallen. Demand growth for phthalates
has been positive since the CPSIA passed, but slower than for non-phthalate plasticizers. Prices
were unusually high and volatile in 2020 and 2021, due to COVID-19-related supply chain
issues impacting demand and supply, which are slow to resolve.

Phthalates are still commonly used in many flexible plastic applications, including wire and
cabling, hoses and other flexible piping, wall coverings, automotive interiors and undercoating,
roofing, and other construction and industrial uses. DINP is often the phthalate of choice, based
on price and performance, particularly for wiring and automotive uses. Demand for plasticizers
depends upon demand in the construction, wiring, and automotive sectors, which are major
market sectors for soft PVC, and thus, for plasticizers.

There have been voluntary shifts in uses of various plasticizers for economic reasons over the
past 20 years, as manufacturers have chosen cheaper phthalates, plasticizers with different
functional capacities, or phased out certain phthalates for products where consumers demand
“phthalate free” products, independent of regulatory requirements. In 2010, before the NPR was
published, a major flooring supplier announced that their products in the United States would be
phthalate-free; other suppliers and major retailers followed their example. Thus, CPSC staff
found no evidence that the final rule’s restriction on DINP in mouthable toys and child care
articles in 2017 discouraged the use of phthalates in consumer products in general, other than in
toys or child care articles. DINP world production has continued to grow. The voluntary phase-
out of phthalates in general (not DINP specifically) in consumer products other than toys began
before the NPR published, and in many countries, not just in the United States.

Regulatory restrictions on phthalates in other countries, as discussed in more detail later in this
document, generally only apply to toys and children’s products. (As noted earlier, consumer
products marketed as “phthalate free” typically do not contain phthalate esters but may contain
terephthalates such as DOTP.) World consumption of phthalate plasticizers decreased from
more than 85 percent of the world plasticizer market in 2008, to approximately 55 percent in
2020. The move to non-phthalate plasticizers began before the passage of the CPSIA and
continued after promulgation of the final rule. CPSC staff found no evidence that continuing the
interim prohibition on DINP in mouthable toys caused or accelerated this trend. In the 2017 US
ITC DOTP investigation hearings, industry experts disagreed on the extent to which DINP and
DOTP are functional substitutes. They also did not agree whether the regulatory status of DINP
was an important factor in competition with DOTP, or whether the main deciding factor for
plasticizer purchasers was price. They also disagreed if end users of DINP and DOTP



commonly switched between phthalate and non-phthalate plasticizers, or if once a switch was
made away from phthalates in consumer products, that switch tended to be permanent.

In summary, the market for DINP in the United States is dominated by factors other than the
continuation of the interim ban on DINP in mouthable toys, including, but not limited to,
production and demand for plasticizers in Asia, prices of raw inputs, growth of the construction
and automotive sectors, and the availability of suitable phthalate and non-phthalate functional
substitutes. Pricing is subject to negotiated contracts that may include exchange rate
adjustments, shipping costs, volume discounts, forward pricing, and indexing to raw materials
prices. Regulatory restrictions in other countries are limited largely to toys and children’s
products, although consumer demand for “phthalate-free” products has led to voluntary
substitution in some other consumer sectors. The availability of suitable substitutes is subject to
supply and demand conditions in other countries for plasticizers and their raw materials,
production capacities overseas, and freight shipping availability.

[I. Regulation of DINP in U.S. and Foreign Countries

a. U.S. Regulation

In the United States, in addition to the CPSC regulation on DINP content in children’s toys and
child care articles, DINP is subject to regulation by EPA,° FDA,!* and the U.S. Coast Guard.!!

Many U.S. states also have regulations requiring additional warning labels or reporting for
articles containing DINP and other phthalates, and some restrict phthalate content. California
passed a law in 2007, before the enactment of the CPSIA or the promulgation of the final rule,
banning the manufacture, sale, and distribution of any toy or child care product that contained
more than 0.1% of DEHP, dibutyl phthalate (DBP), or benzyl butyl phthalate (BBP).
California’s law also banned content of more than 0.1% of DINP, diisodecyl phthalate (DIDP),
or di-n-octyl phthalate (DnOP) in toys and child care articles, if that product can be placed in the
child’s mouth.

Some state regulations have a lower content threshold for reporting or labeling than the CPSC
final rule, and in some cases, provide a wider scope. For example, Vermont’s threshold for
reporting of DINP content in children’s products is 50 ppm, which is 0.005 percent, as compared
to 0.1 percent in the CPSC final rule, and Vermont’s regulation covers all children’s articles,
including apparel, cosmetics, jewelry, and car seats.'?> Oregon has reporting requirements similar
to Vermont’s for phthalate content in children’s products above 50 ppm, and it has a new law
going into effect in 2022 prohibiting such content. Maine has current reporting requirements for
chemicals of concern in children’s products and a new law going into effect in 2022 prohibiting

? The Toxic Substances Control Act (Pub. L. No. 94-469, 15 U.S.C. 53) requires manufacturers and importers to
provide information to EPA every 4 years on certain chemicals they manufacture or import into the United States,
including DINP.

10°See 21 CFR section 178.3740 “Plasticizers in polymeric substances.”

' See 46 CFR part 150 “Compatibility of Cargoes.”

12 https://www.healthvermont.gov/environment/children/chemicals-childrens-products.
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phthalates in food packaging.!> Washington state requires reporting of any DINP content,
including below 100 ppm for individual phthalates if the total phthalate content is above 0.1
percent (1000 ppm), and prohibits the manufacturing or sale of children’s products with a total
phthalate content of more than 0.1 percent by weight.'* California currently requires warning
labels' on all products containing DINP, not just consumer or children’s products, stating that
the product may expose the consumer to a chemical that is known by the state of California to
cause cancer.

b. Foreign Regulations

DINP is subject to regulatory restrictions in many other countries, primarily in toys and
children’s products. In the European Union (EU), DINP content is restricted to less than 0.1
percent in toys and child care articles that can be placed in the mouth. The threshold for the
regulated amount in other countries is typically the same as in the CPSC regulation — 0.1 percent.
However, the scope of prohibited products varies slightly between some countries. For example,
in Canada, the prohibition applies to child care articles intended for children up to 4 years of age,
and toys for children up to age 14, rather than 3 years and 12 years, respectively, in the CPSIA
and in CPSC’s final rule. But in general, the relative consistency in various countries’
regulations creates economies of scale for toy and child care product manufacturers and suppliers
that can manufacture and sell a product that is compliant with the phthalate content regulations
for multiple countries.

Many prohibitions on phthalates in children’s toys and child care articles in other countries were
implemented before passage of the CPSIA. In the EU, DINP was temporarily banned from
mouthable children’s products in 1999, with a permanent prohibition beginning in 2005, while
Brazil’s regulatory prohibition on DINP and other phthalates in children’s toys began in 2007.
Japan prohibited DINP in toys intended to be mouthed beginning in 2002.

In summary, many other countries, and an increasing number of U.S. states, have regulatory
restrictions on DINP content in children’s products. The United States was neither the first, nor
the most recent country to promulgate such restrictions. In the United States, California’s
regulation pre-dated the CPSIA. Although retailers and manufacturers have voluntarily removed
phthalates in general (not specifically DINP) from other consumer products, the legal restrictions
on DINP in consumer products in other countries are largely limited to children’s products. The
CPSC’s final rule continuing the interim prohibition on DINP is consistent with phthalate
regulations in other countries, allowing for economies of scale for suppliers of children’s toys
and child care articles to sell products to a world market. Given the economies of scale for
products compliant with DINP regulatory restrictions in multiple countries, it would likely not be
profitable for toy suppliers to the U.S. market to reintroduce DINP for toys manufactured in
large volumes and sold worldwide, absent CPSC’s final rule.

13 https://www.maine.gov/dep/safechem/packaging/index.html, and
https://www.maine.gov/dep/safechem/childrens-products/index.html.

14 https://ecology.wa.gov/Regulations-Permits/Reporting-requirements/Reporting-for-Childrens-Safe-Products-
Act/Chemicals-of-high-concern-to-children.

15 https://www.p65warnings.ca.gov/fact-sheets/diisononyl-phthalate-dinp.
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IV- Cost Analysis from Final Rule Briefing Package Relevant to this Cost-Benefit Analysis
CPSC staft’s analysis in support of the final rule included a brief analysis of the cost impact of
the rule to comply with the Regulatory Flexibility Act (RFA) (5 U.S.C. §605) certification that
the rule would have no significant impact on a substantial number of small businesses. This
section summarizes the portions of that analysis that are relevant to this CBA.

The Commission certified under the RFA that the final rule would not have a significant impact
on a substantial number of small entities. The analysis to support that certification '® assessed the
impact of the final rule on small businesses. Benefits were not considered or analyzed as part of
that certification. This CBA uses two findings from the RFA certification for the final rule.
These findings are:

e The cost of reformulation to manufacturers would be minimal because many functional
alternatives to DINP exist and DINP had already been phased out of many toys and child
care articles; and

e The increase in costs for testing products is minimal because manufacturers would still
have to test for certain other prohibited phthalates in the absence of the rule and the
additional cost of testing for DINP in the final rule is not significant, given the typical
bundled pricing for testing phthalates.

CPSC staff’s analysis found that the additional cost of testing toys for DINP would be minimal
because these products already required phthalate testing for the three phthalates Congress
permanently prohibited under the CPSIA. CPSC staff estimated the additional cost of testing to
be roughly 35 cents per test, reflecting mostly the additional cost of the chemical standards
required for the tests. Testing laboratories generally offer phthalate testing as a bundled price of
about $300 per test, with a range of $125 to $350, depending on volume discounts and where the
tests are performed. The marginal cost of adding or subtracting one phthalate from the test
bundle is minimal.

V. Cost Estimate of Continuing the Interim Prohibition on DINP as Compared to Ending the
Interim Prohibition on DINP

This section considers the cost of continuing the interim prohibition on DINP, as compared to
ending the interim prohibition on DINP. The total cost for compliance testing is estimated at no
more than $934,000 annually to the entire U.S. toy industry, including manufacturers and
importers. There is also a small, but unquantified, cost impact for switching to a different
plasticizer, or to a plastic that does not require a plasticizer. Any such reformulation costs were a
one-time cost that would largely not be borne by U.S. businesses, because most toys (more than
92 percent) are imported. In addition, CPSC staff found no evidence that reformulation or
testing costs raised the retail prices of toys for consumers, or the availability of any particular
type of toy. U.S. Bureau of Labor Statistics data show prices of toys in the United States have
declined steadily in constant dollars, seasonally adjusted, since 1997.

16 https://www.cpsc.gov/s3fs-public/Final Rule - Phthalates - September 13 2017.pdf, see Tab C “Impact on Small
Business.”
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If the CPSC did not prohibit DINP content above 0.1 percent in mouthable children’s toys and
child care articles, suppliers would no longer be required to third party test for DINP content to
comply with the CPSC final rule. However, suppliers would still be required to test for the
presence of other prohibited phthalates, including the three CPSIA statutorily-prohibited
phthalates. Since the cost of testing for phthalates is commonly bundled, CPSC staff expects the
incremental cost reduction of removing DINP from the testing requirements will be small. In
addition, state prohibitions and labeling laws would still apply, and any suppliers selling to the
U.S. market would have to test for and limit DINP content to comply with those laws.
Therefore, even if the interim DINP prohibition had ended, children’s toy and child care article
suppliers would likely have continued obligations to restrict DINP content to comply with state
prohibitions and to sell to an international market.

a. Cost of Testing for Children’s Toy and Child Care Article Suppliers

The relevant cost of compliance with the final rule, compared to ending the interim prohibition
on DINP, is the cost of testing for DINP in mouthable toys and child care articles that are subject
to the final rule. However, not all mouthable toys and child care articles are made of plastic or
require testing for phthalates. Recent estimates (Aurisano, 2021) indicate that roughly 55
percent of toys sold contain some type of plastic. CPSC staff’s analysis in 2010 found that only
about 30 percent of sampled soft plastic toys and child care articles were made of PVC (Dreyfus,
2010). In addition, not all plastic toys or child care articles must be tested for phthalates. In
February 2013, the Commission published a rule (codified at 16 CFR part 1199 “Children’s Toys
and Child Care Articles Containing Phthalates: Guidance on Inaccessible Component Parts”),
clarifying that the permanent and interim restrictions on phthalate content specified in the CPSIA
do not apply to component parts of toys or child care articles that are inaccessible to the child
through normal and reasonably foreseeable use and abuse of the product. In 2017, the
Commission promulgated a rule specifying plastics that are not required to be third party tested
for phthalates. That regulation is codified at 16 CFR part 1308, “Prohibition of Children’s Toys
and Child Care Articles Containing Specified Phthalates: Determinations Regarding Certain
Plastics.” The exempted plastics are polyethylene (PE), polypropylene (PP), acrylonitrile
butadiene styrene (ABS), general purpose polystyrene (GPPS), medium-impact polystyrene
(MIPS), high-impact polystyrene (HIPS), and super high-impact polystyrene (SHIPS). The
Commission determined that certain plastics would not contain the phthalates prohibited in
concentrations above 0.1 percent content in children’s toys and child care articles. Some of these
plastics are particularly common in plastic toys; CPSC staff estimated in the Regulatory
Flexibility Act (RFA) analysis for the determinations rule that polypropylene and high-density
polyethylene are used in 38 percent and 25 percent, respectively, of injection-molded toys.

The potential cost of testing to demonstrate compliance with the phthalates final rule was
substantially reduced by the rules that exempted inaccessible component parts and many plastics
commonly used in toys from third party testing for phthalates. Additionally, any negative
impacts on chemical companies selling plastics or plasticizers to toy manufacturers was likely
mitigated by these two rules, which were promulgated in 2013 and 2017, which was after
passage of the CPSIA, but before the phthalates final rule went into effect.

In 2017, when CPSC promulgated the final rule, the United States imported more than $20.1
billion dolls, toys, and games, according to U.S. Census data. According to U.S. Census data,
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U.S. manufacturing in the relevant NAICS ! category in 2017, was $1.6 billion, which means
imports represented 92.6 percent of the total $21.7 billion market. Using Toy Association data,
the average toy cost about $10 in 2017.'® That would represent about 2.17 billion units.
Assuming that about 55 percent of toys sold contain plastic (Aurisano, 2021), and about 25
percent of those are made of an exempt plastic (from the RFA analysis for the 2017 exempt
plastics rule cited earlier), then roughly 41 percent of toys sold would need to be tested for
phthalates, and specifically for DINP. If41 percent of 2.17 billion units require reformulation
and additional testing to comply with this rule, that is about 890 million toys per year. Assuming
each model of toy sells 1,000 units, '° that is 890,000 models to test. At 35 cents per test,?° and 3
samples per model, the annual cost for DINP testing to the entire U.S. toy industry could be as
high as $934,500. It is likely much lower, as CPSC staff analysis (Dreyfus, 2010) found that
only about 30 percent of soft plastic toys were made of PVC. Also, as noted in this document,
and as explained in more detail in the final rule briefing package, phthalate testing services are
normally sold in a bundle of tests for various regulated phthalates, costing about $300 for the
bundle. If only the DINP interim prohibition were ended, while the prohibitions on other
phthalates specified in the CPSIA were continued, the annual compliance testing cost for the
entire U.S. toy industry might decline much less than $934,000, if at all.

It is difficult to estimate the number of child care article suppliers impacted by the continuation
of the interim ban on DINP in mouthable toys and child care articles, as consumer products “to
facilitate sleep or the feeding of children age 3 and younger” might fit into a number of different
NAICS categories, and are often sold by the same suppliers that sell toys. Many of these items
are not made of soft plastic, but rather, are made of hard plastic, wood, fabric, or metal. Child
care articles are similarly subject to the materials determinations rule for certain types of plastics,
and the rule exempting inaccessible component parts. In addition, many of these items are
manufactured in accordance with product-specific voluntary or mandatory standards that
specifically include limits on phthalate content in accessible components. As with toys, most of
these items are imported. It is unlikely that the compliance testing burden from child care
articles intended for use by children age 3 or younger would add significantly to the estimated
total cost of the continuation of the interim ban on DINP in mouthable toys and child care
articles.

b. Cost of Reformulation for Toy Suppliers

Reformulation was a one-time cost incurred at the time of the CPSIA (and in response to
restrictions in other countries), that was largely not borne directly by U.S. businesses because
most toys (more than 92 percent) are imported. The cost of reformulation to use a different
plasticizer than DINP was likely minimal. CPSC staff cannot estimate the precise cost with the

7 NAICS is the system used by federal statistical agencies to classify business establishments to collect, analyze,
and publish statistical data. For more information, see: https://www.census.gov/naics/.

13 https://www.toyassociation.org/PressRoom2/News/2017_News/toy-industry-economic-impact-in-the-us-reaches-
107-5-billion.aspx.

19 In the absence of specific data, CPSC staff made a conservative assumption of 1,000 units per toy model to avoid
underestimating the cost of the DINP prohibition in mouthable toys and child care articles, particularly to smaller
businesses. Economies of scale and volume discounts listed on toy supplier wholesale sites suggest the average
number of units per model may be much greater, which would tend to reduce the total testing cost to the industry as
a whole.

20 The cost of testing is from the analysis done to support the RFA certification in the final rule.
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available information, although given that the plasticizer market is highly competitive, the
incremental cost of substituting another plasticizer would have been minimal.

There is some evidence that DINP is still a cost-effective plasticizer for use in mouthable
children’s toys and child care articles, based on its continued use in other countries, and on
CPSC import surveillance. In countries that do not prohibit phthalates in children’s toys, or limit
the scope of the prohibition, DEHP or DIDP, rather than DINP, is often the most common
phthalate used in children’s toys. However, DINP is often the second- or third-most common
phthalate used in mouthable toys, which suggests it is a cost-effective material in children’s toys
and child care articles, where allowed, but other plasticizers are used in those places as well. For
example, researchers in New Zealand found that 28.6 percent of sampled toys contained DINP
above 0.1 percent, and 40.8 percent had concentrations of above 0.1 percent of DIDP (Ashworth,
2018). Researchers in India found DEHP in 96 percent of sampled toys, and DINP and DIDP in
42 percent of toys (Johnson, 2011). DINP and other phthalates are still commonly used in larger
toys sold in foreign markets that have a prohibition on phthalates only in mouthable toys. For
example, in 2012, researchers in Japan, where phthalates have been prohibited in mouthable toys
since 2002, found functional levels of DEHP in 42 percent and DINP in 25 percent of sampled
“non-designated” toys, such as large balls and inflatable beach toys. (Abe, 2012). As Table 1
illustrates, CPSC regulators continue to intercept more than a hundred imported toys a year with
phthalates that exceed regulated levels. European regulators similarly continue to intercept
hundreds of imported toys each year with phthalates that exceed regulated levels in the European
Union.

Table 1: Number of Samples with Phthalate Violations Intercepted by CPSC

FY 2017 FY 2018 FY 2019

108 98 113

U.S. states that have reporting requirements for DINP in children’s products at a lower
concentration level than the prohibition in the final rule have hundreds of reported items listed in
their state registries. Thus, although it cannot be quantified with the available information, the
evidence suggests that DINP can be a less costly plasticizer option than the non-prohibited
substitutes because it is still being used in toy manufacturing outside the United States. Thus,
although the one-time impact to children’s product manufacturers of reformulation has been
minimal on a per-item basis, it may not have been zero for foreign manufacturers selling to U.S.
importers.

c. Costs to Large, Foreign and Peripherally Related Businesses

The scope of the CPSC staff economic analysis for the final rule was the analysis required by the
RFA to support the certification that the rule would not have a significant impact on a substantial
number of small U.S. entities. The economic analysis supporting the final rule did not consider
cost impacts on large businesses, foreign businesses, or businesses of any size not directly
involved in manufacturing or importing mouthable toys or child care articles. CPSC staff
analysis finds the cost impact from the continuation of the interim prohibition on DINP in
mouthable toys and child care articles to foreign, large, or peripherally involved businesses, such
as chemical manufacturers and toy retailers, to be minimal.
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Large and foreign toy and child care articles businesses faced the same or lesser impact as small
businesses in this sector—few items need to be reformulated, and any testing cost increases
would have been minimal. Due to economies of scale, larger toy and child care article suppliers
typically have a lower cost per model for third party testing costs because they sell more units
per model and can sometimes use component part testing to spread the testing costs across
multiple models. DINP was typically an insignificant cost of production for toy manufacturers
as a percentage of the retail price of the toy, and the incremental cost of replacing DINP with a
different plasticizer should not have substantially raised input costs, if costs increased at all.
Switching from one plasticizer to another, or to a material that did not require a plasticizer,
should not have required new capital or equipment expenses for toy manufacturers. The CPSC
materials determinations rule for plastics (16 CFR Part 1308 “Prohibition of Children’s Toys and
Child Care Articles Containing Specified Phthalates: Determinations Regarding Certain
Plastics”) does not require phthalates testing for certain plastics that are commonly used in
injection-molded plastic toys. Toy suppliers had already begun voluntarily to phase-out PVC
from soft plastic toys before the NPR was published—CPSC staff analysis in 2010 found that
only about 30 percent of soft plastic toys and child care articles tested were made of PVC
(Dreyfus, 2010). By the time the final rule was published, due to the interim prohibition, DINP
had not been allowed in mouthable toys and child care articles sold in the United States for
nearly 10 years, so retailers would not have had any stock to sell down. Thus, the impact to
retailers was zero for the continuation of the prohibition on DINP in mouthable toys and child
care articles

Because of the interim prohibition, manufacturers of DINP had not been selling large volumes of
DINP to manufacturers of children’s toys and child care articles, either in the United States or to
manufacturers in other countries making items for export to the United States. Although the shift
by mouthable toy and child care article manufacturers from DINP to other phthalates or non-
phthalate plasticizers may have shifted plasticizer market share among large chemical suppliers,
these shifts would have been very small because toys and child care articles were a very small
share of end use for DINP, compared to other uses (e.g., wiring insulation, construction, and
automotive uses). When CPSC’s proposed rule published, DINP was competing with imported
DOTP from South Korea that was being sold in the United States at less than fair market value,
as determined by the U.S. International Trade Commission (ITC, 2017). If the DINP prohibition
had been lifted, manufacturers of DINP could have witnessed increased sales of DINP to toy
manufacturers, but toy manufacturing likely would have remained a tiny share of the total
plasticizer market, particularly in the United States. Also, because the CPSC continuation of the
interim ban on DINP in mouthable toys and child care articles was consistent with existing
regulations in many other countries, consumer product suppliers to the world market had already
phased out DINP in children’s products intended for the Canadian and European markets, as well
as to smaller markets with similar regulatory restrictions.

d. Cost of Continuing the Interim Prohibition on DINP for Consumers

Although the prohibition of DINP may have slightly increased the cost of manufacturing
children’s toys and child care articles, there is no evidence of such impact on the retail prices or
availability of children’s toys or child care articles. The price differential between DINP and
alternative plasticizers that provide similar functionality with similar quantities is typically a few
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hundred dollars per metric ton (thus, a few cents per pound of plasticizer), often less than $100.
Moreover, the cost of any plasticizer would be a small fraction of the retail price of a toy, even in
a toy like a novelty pencil eraser or a squishy bath toy, where the plasticizer might be more than
40 percent of the item by weight. Even for those toys, the incremental cost of using a more
expensive plasticizer, rather than DINP, would be only a few cents per item, often less than 1
cent per item. A review of toy prices provides no evidence that the prohibition on DINP
increased the retail prices of toys. U.S. Bureau of Labor Statistics data show prices of toys in the
United States have declined steadily in constant dollars, seasonally adjusted, since 1997. In
addition, the overall U.S. market for traditional toys (i.e., not video games) declined slightly in
constant dollar terms between 2007 and 2017. Overall, both prices and demand for the
traditional types of toys, where soft plastic could represent a significant portion of the retail price
or manufacturing cost, fell. There is also no evidence that soft plastic toys, such as bathing toys
or action figures, were removed from the market due to the costs of testing or product
reformulation. Such items are still widely available from a wide variety of suppliers. This does
not mean that prohibition of DINP had no impact on the prices or supplies of children’s toys or
child care articles, but rather, that the impact was minor, both in absolute terms and compared to
other impacts on the market.

e. Summary of Costs for Continuing the Interim Prohibition on DINP Compared to Ending the
Interim Prohibition on DINP

The cost of the DINP prohibition to manufacturers of mouthable toy and child care articles is the
difference between the costs they incur with the interim prohibition made permanent, and what
their costs would have been if the interim prohibition on DINP were lifted. There is evidence
that the manufacturing costs with the interim DINP prohibition in effect may be slightly higher
for some items than they would be in the absence of a prohibition. However, CPSC staff
research found no evidence that either testing or reformulation costs have impacted the prices or
availability of mouthable toys and child care articles. The cost of reformulation was likely
minimal, based on the similar cost of competing plasticizers, and the need for similar
formulations to sell to other international markets. Competing plasticizers with similar
functionality were and are readily available at a similar price, thus, ensuring that minimal utility
was lost by mouthable toy manufacturers from continuing the interim prohibition on DINP. As
for testing costs, the final rule required products to be tested for other permanently prohibited
phthalates, and the additional testing costs per unit for DINP were minimal, about 35 cents per
test, as part of a testing bundle for other phthalates, which is typically around $300. The total
cost for DINP testing of products subject to the final rule would be no more than $934,000
annually to the entire U.S. toy industry as a whole, including both importers and manufacturers.

The direct impact on related businesses, such as toy stores and general retailers, was zero
because items had already been subject to the interim prohibition for almost 10 years and non-
phthalate substitutes for the prohibited substances are available to enable the production of
commercially marketable toys. Therefore, retailers should not have had any mouthable toys or
child care articles with prohibited DINP content in stock. The direct impact on related U.S.
businesses, such as U.S. chemical manufacturers, was minimal, because most toys and child care
articles sold in the United States were imported, when the CPSIA passed, and when the
Commission promulgated the final rule. Finally, because the U.S. regulations were consistent
with existing regulations on DINP in many other countries, consumer product suppliers to the
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world market had already phased out DINP in children’s products intended for the North
American and European markets, as well as smaller markets with similar regulatory restrictions.

VI. Benefits of Continuing the Interim Prohibition on DINP

The intended outcome of the final rule regarding the interim prohibition on DINP, as mandated
by the CPSIA, was the assurance of a reasonable certainty of no harm to children, pregnant
women, or other susceptible individuals with an adequate margin of safety. Section 108 of the
CPSIA did not require CPSC to find that the benefits of the rule exceeded the costs, but rather,
that the rule was needed to “ensure a reasonable certainty of no harm to children, pregnant
women, or other susceptible individuals with an adequate margin of safety.”

The chief benefit of continuing the interim prohibition on DINP is avoiding the costs to
individuals and society of cases of testicular dysgenesis syndrome (TDS) caused by exposure to
phthalates in mouthable children’s toys and child care articles. This benefits section discusses in
detail the costs per case and the costs to society, of TDS caused by phthalates, including DINP.
The beneficial impact of continuing the interim prohibition on DINP that is addressed here is
specifically the reduced harm from the reduced exposure to DINP in mouthable children’s toys
and child care articles.

Given the prevalence of mouthable children’s toys with DINP content above 0.1 percent
available in foreign markets, and the number of items intercepted by CPSC import surveillance
each year, it is likely that if the final rule had lifted the prohibition on DINP, the exposure to
DINP from mouthable children’s toys and child care articles in the United States would increase,
and the benefits, compared to continuing the interim ban, would be reduced. The Commission
determined that lifting the interim prohibition on DINP would not “ensure a reasonable certainty
of no harm to children, pregnant women, or other susceptible individuals with an adequate
margin of safety.” Although the exact benefits of continuing the prohibition on DINP cannot be
quantified, CPSC staff estimates that the benefits exceed the estimated costs if 4 to 10 cases of
TDS per year would be prevented by continuing the interim ban on DINP in mouthable toys and
child care articles, which would represent far less than 0.1 percent of TDS cases. However, as
discussed below, staff estimates that the likely number TDS cases actually prevented by
continuation of the DINP ban is substantially higher than this.

The CHAP did not estimate etiological causality rates for TDS attributable to phthalate exposure,
nor did CPSC staff in the briefing package for the final rule make such an estimate. Similarly,
neither the CHAP nor subsequent staff analysis of NHANES data estimated how many women
of reproductive age in the U.S. as a whole had a hazard index above 1.0. Thus, staff cannot
estimate precisely how many cases are prevented by the rule. In the peer-reviewed literature
discussed in more detail below, the lowest fraction of TDS cases attributed to exposure to
endocrine-disrupting chemicals, including DINP, is 2 percent, with estimates as high as 40
percent. Based on the CHAP’s exposure assessment, up to 29 percent of infants’ potential DINP
exposure is from toys and child care articles. Thus, the recommended prohibition on DINP

16



would address up to 29 percent of infants’ exposure to anti-androgenic phthalates?!, which
represent a major category of endocrine-disrupting chemicals (Attina et al. 2016).

Two percent of TDS cases in the U.S. would represent hundreds of cases per year for
cryptorchidism, hypospadias, and testicular cancer together. The number of infertility cases
from specifically poor semen quality is more difficult to estimate, but would add to the total.
Forty percent of TDS cases in the U.S. would represent more than 15,000 cases per year for
cryptorchidism, hypospadias, and testicular cancer. Thus, the “break-even” threshold of this rule
preventing 4 to 10 cases per year is a small fraction of the estimates in peer-reviewed literature
of TDS cases attributable to endocrine-disrupting chemicals. Staff believes the prohibition of
DINP is likely to prevent far more than 4 to 10 cases per year and that benefits of this rule likely
exceed the costs by an order of magnitude.

a. Background to Benefits Estimates

The CHAP focused on TDS as the toxicity endpoint for phthalate exposure, which results in poor
semen quality, reduced fertility, testicular cancer, cryptorchidism (undescended testes), and
hypospadias (a type of male genital deformity). The CHAP did consider other toxicity endpoints
for phthalate exposure, including other types of cancers, ADHD, and longer-term mortality
impacts. However, the CHAP’s recommendation for the permanent prohibition on DINP, and
the justification for the final rule, was based on the adverse effects of DINP on male reproductive
development. Given the strong evidence from peer-reviewed literature linking TDS to phthalate
exposure, the CHAP recommended making the interim prohibition on DINP permanent. The
CHAP recommended that “the interim prohibition on the use of DINP in children’s toys and
child care articles at levels greater than 0.1 percent be made permanent. This recommendation is
made because DINP does induce antiandrogenic effects in animals, although at levels below that
for other active phthalates, and therefore can contribute to the cumulative risk from other
antiandrogenic phthalates.” The CHAP concluded that certain phthalates cause effects on the
male reproductive system, and that these effects may occur from phthalate exposures at any life
stage from the fetus through adulthood. The CHAP’s conclusion is based primarily on studies in
animals (CHAP 2014; pp. 13-14) and supported by epidemiological (human) studies (CHAP
2014, pp. 27-33, Appendix C). While adverse effects may occur at any life stage, the CHAP
further concluded that the fetus is the most sensitive population, followed by neonates, children,
and adults. Therefore, the CHAP derived toxicological values (potency estimates for anti-
androgenicity) from animal studies involving prenatal exposures. The CHAP reasoned that a
toxicological value that protects the most sensitive population (the fetus) will also protect infants,
children, and other sensitive populations (CPSC 2017, TAB B, pp. 8-9 and 19). The practice of
selecting the most protective endpoints and potency estimates is consistent with the statutory
mandate to provide a reasonable certainty of no harm with an adequate margin of safety, and is
also consistent with CPSC Chronic Hazard Guidelines (CPSC 2017, TAB B, p. 19).

The CHAP assessed exposure and risks for pregnant women (as a surrogate for the fetus) and
infants, in part because these are the most sensitive populations, and also to satisfy the CPSIA’s
charge to “examine the likely levels of children’s, pregnant women’s, and others’ exposure to

21 In the CHAP, Table E1-21 “Sources of phthalate ester exposure (percent of total exposure) for infants”
shows that for infants, 12.8 percent of total DINP exposure is from toys, and 16.5 percent is from child
care articles, for the population mean exposure.
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phthalates . . .” CPSIA §108 (b)(2)(B)(iii). (CHAP 2014, p. 12). Prohibiting toys and child care
articles containing more than 0.1 percent of certain phthalates would not directly reduce risks to
pregnant women and their fetuses (CPSC 2017, TAB B, p. 20). However, other sensitive groups
(i.e., infants, toddlers, and children who are more likely to be exposed through contact with toys
and child care articles) are also considered in the CHAP’s analysis and recommendations. In
addition, the CPSIA required the CHAP and the Commission to consider whether to prohibit
toys and child care articles containing certain phthalates, not to prohibit products that directly
affect pregnant women. CPSIA §108 (b)(2)(C).

The CHAP did not find that children’s toys and child care articles were the main or only source
of DINP exposure for infants, children, and women of reproductive age, but rather, that the
estimated exposure was sufficient that the prohibition was needed to ensure a reasonable
certainty of no harm, which was the threshold for regulation set by Congress in section 108 of
the CPSIA. Based primarily on studies in animals, there is empirical evidence that male fetuses,
infants, and children are more sensitive to the reproductive tract effects of phthalates than adults.
Other recent studies have reinforced and added detail to the concerns expressed in the CHAP
report regarding phthalates, specifically DINP, in children’s toys and child care articles. A
recent analysis of “chemicals of concern” in children’s toys (Aurisano, 2021) estimated that the
average child in Western countries receives 18.3 kilograms of plastic toys per year. Given that
some households have more than one child, the potential exposure from plastic toys in some
households would be higher for both children and adults. Pregnant women in families with more
than one child would be exposed to plastic toys from the younger children, thus exposing the
fetus of subsequent children to phthalates. While adults do not typically mouth toys, exposure to
phthalates can occur from handling toys and child care articles, from subsequent hand to mouth
transfer. Mouthable toys manufactured and sold before the final rule went into effect, which
could contain prohibited phthalates above the currently permitted levels, may still be in use.

The CHAP analyzed human biomonitoring data and potency estimates for anti-androgenicity to
estimate exposures and cumulative risk assessments. CPSC staff analysis of National Health and
Nutrition Examination Study (NHANES) data sets published since the CHAP analysis in the
CHAP report have found that the exposure to DINP for women of reproductive age (WORA) is
now greater than exposure to DEHP, BBP, DBP, or DIDP. CPSC staff analyzed NHANES data
sets subsequent to the CHAP report from 2007/2008, 2009/2010, and 2011/2012, using the
methodology from the CHAP, and published the results. Data from 2013/14 were added after
they became available. For the cumulative risk assessment, the CHAP and subsequent CPSC
staff analysis used a Hazard Index (HI) approach, which is widely used in cumulative risk
assessments of chemical mixtures. Individuals with Hls greater than 1.0, a level that indicates
adverse impacts may be expected, were observed in every NHANES data cycle analyzed. The
exposure to various phthalates shifted over time, as DEHP exposure decreased, while DINP
became the predominant source of exposure to phthalates for women of reproductive age.

The TDS harm alone was sufficient to justify the permanent prohibition on DINP in the final
rule. However, the CHAP, and this cost-benefit analysis, likely underestimate the benefits of
continuing the interim ban on DINP in mouthable toys and child care articles, by not quantifying
the impact of other negative health impacts of phthalate exposure from children’s toys and child
care articles, where the quantified extent of the impact was not as well documented at the time
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the CHAP report was written. Recent peer-reviewed research (Engel, 2021) summarizes the
current evidence of other toxic effects of phthalates on women of reproductive age, infants, and
children. The CHAP, and this cost-benefit analysis, did not quantify the negative health impacts
where the DINP exposure contributes to the cumulative harm from multiple endocrine-disrupting
chemicals other than the specific phthalates analyzed by the CHAP. The CHAP did consider
DINP’s contribution to cumulative exposure from multiple phthalates analyzed by the CHAP.

The CHAP found that roughly 10 percent of pregnant women in the U.S. population have HI
values that exceed 1.0, depending on which set of PEAAs (potency estimates for anti-
androgenicity) was used. After publication of the NPR, CPSC staff analyzed NHANES data sets
for WORA from 2007/08 through 2013/14. CPSC staff’s analysis shows that the risk to WORA,
as indicated by HI, has decreased since 2005/06, the data analyzed by the CHAP?2, but that there
were individuals with an HI greater than 1.0 in every year of data. In the 2013/14 data, out of a
sample of 538 WORA, for PEAA Case 1, three WORA had an HI greater than 1.0; for PEAA
Case 2, nine WORA had an HI greater than 1.0; and for PEAA Case 3, two WORA had an HI
greater than 1.0. In percentage terms, 99.5 percent of WORA in the 2013/14 sample had an HI
less than or equal to 1.0 when considering PEAA Case 1 and 99.6 percent when considering
Case 3. For PEAA Case 2, an estimated 98.85 percent of WORA had an HI less than or equal to
1.0 in the same cycle. Thus, between 0.4 percent and 1.2 percent of WORA had an HI of greater
than 1.0, using the most recent data set, and there were WORA with an HI greater than 1.0 in
every exposure scenario.

The CHAP did not estimate etiological causality rates for TDS attributable to phthalate exposure,
nor did CPSC staff in the briefing package for the final rule make such an estimate. Given that
between 0.4 percent and 1.2 percent of the individuals in the study sample of 538 women had an
HI greater than 1.0 in the 2013/14 data set, hundreds of thousands of individuals each year in the
United States could be impacted by phthalate exposure, and the impacts of fetal exposure can
persist into adulthood. Exposure during childhood can also impact infertility. The beneficial
impact of continuing the interim prohibition on DINP is specifically the reduced harm from the
reduced exposure to DINP in mouthable children’s toys and child care articles.

b. Benefits Analysis that Provides a Quantitative and Qualitative Estimate of Averted Costs

It is possible to estimate the cost per case of TDS, but as noted, neither the CHAP, nor CPSC
staff analysis to support the final rule, estimated how many cases of TDS would be prevented or
reduced in severity because of the final rule. This section provides a range of estimates of cost
per case of TDS, and qualitative comparison to conditions with similar disease burden.

The costs for a nonfatal injury or disease, both to the individual and to society, include direct
medical costs of treatment; indirect costs, such as lost productivity from missing work to recover
from surgery, or to care for a child recovering from surgery; and quality of life or intangible
losses. A recent study in the United States of endocrine-disrupting chemicals (Attina, 2016)
estimated the direct and indirect cost of cryptorchidism at $8,300 per case, in 2010 dollars,
testicular cancer at more than $22,000 per case, and male infertility at $10,400 per case, but the
study did not provide an estimate for hypospadias. (Phthalates are one type of endocrine-

22 Following sample collection, it takes years to perform chemical analyses and quality control checks before the
data are published.
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disrupting chemicals.) A recent study conducted in Nordic countries estimating the burden on
society of TDS caused by endocrine-disrupting chemicals (Olsson, 2014) estimated the net
present value (NPV) discounted direct and indirect costs of testicular cancer at 4,240 EUR per
case, which would be about $5,100, using an exchange rate of $1.20 per EUR, cryptorchidism at
EUR 5474 per case (approx. $6,600), hypospadias at 11,540 EUR per case (approx. $13,850),
and male infertility at 3,480 EUR per case (approx. $4,175). These estimates reflect medical
costs in the European Union; costs in the United States might be different or have more regional
variation. U.S. Medicare estimates of the national average costs at a hospital outpatient center for
“Repair of hypospadias complications (i.e., fistula, stricture, diverticula); by closure, incision, or
excision, simple: Code: 54340 total $3,656, including the patient’s cost and Medicare’s cost.
A more complicated “Repair of hypospadias cripple requiring extensive dissection Code: 54352”
has an estimated cost of $5,850